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ERRATA. 

Page      3,  line  11,  dele  the  words  *'  tender  of  costs  to  be  taxed  and." 

3,  line  12,  interi  after  the  word  **  contempt"  the  words  **  on  tender  of  the  costs  of  the 
contempt" 
12,  dele  lutes  14  and  15,  and  substUuie  **  in  aid  of  the  defence  to  the  action ;  omitting 

all  prayer  for  relief"    And  see  the  marginal  note  corrected  in  the  Index,  p.  746. 
115,  line  21, /or  "cleric"  read  "court" 
372,  see  the  marginal  note  corrected  in  the  Index,  p.  734. 
375,  see  the  marginal  note  corrected  in  the  Index,  p.  750. 
552,  line  2,  dele  the  word  "  and  |"  and  in  line  3,  before  the  word  "  William,"  insert 

the  word  "one." 
611,  see  the  second  marginal  note  corrected  in  the  Index,  p.  738. 
614,  line  1,  for  '*  a  court  of  law  "  read  "  this  Court" 
662,  see  the  second  marginal  note  corrected  in  the  Index,  p.  739. 


orotttt  ot  ^xtbtuntv^ 

GENERAL  ORDERS  IN  EQUITY, 

Tuesday,  the  6th  Day  of  June,  1837. 
L  Whereas  the  present  practice,  that  causes  can  only       ordbrs 


1837. 
June  6th. 


be  entered  for  hearing  on  the  seal  day  after  every  term,  and  ezchequbr. 
that  the  subpoena  ad  audiendum  judicium  can  only  be  re* 
tiirnable  in  term  time,  is  productive  of  delay  and  incon* 
venience :  The  Couet  doth  order,  That  from  and  after 
the  last  day  of  the  present  Trinity  Term  causes  may  be 
set  down  for  bearing,  and  the  subpoena  ad  audiendum 
judicium  be  served,  and  made  returnable  on  any  day  as 
well  out  of  term  as  in  term,  but  every  such  subpoena  is  to 
be  served,  in  a  country  cause  fourteen  days,  and  in  a  town 
cause  ten  days,  before  the  same  is  made  returnable.  And 
IT  IS  ORDERED,  that  scTvice  on  the  clerk  in  court  for  any 
party  of  a  subpoena  ad  audiendum  judicium  shall  be 
deemed  good  service* 

II.  And  wuebeas  inconvenience  arises  from  there  being 
great  irregularity  in  the  times  of  opening  and  shutting  the 
King's  Remembrancer's  Office :  It  is  hereby  ordered, 
that  the  said  office  be  kept  open  from  nine  o'clock  in  the 
morning  until  half-past  four  in  the  afternoon,  holidays  ex- 
cepted, from  the  first  day  of  every  term  until  the  last  day 
of  the  sittings  of  the  court  after  every  term,  and  at  all 
times  when  the  court  shall  be  sitting,  and  at  all  other  times 
from  half-past  nine  o'clock  in  the  forenoon  till  four  o'clock 
in  the  afternoon, 

III,  And  IT  IS  ORDERED,  that  every  notice  of  motion, 
and  erery  petition  whereof  notice  is  necessary  to  be  given, 
shall  be  served,  and  all  affidavits  intended  to  be  read  in 
support  tfiereof  be  filed  at  least  two  clear  days  before  the 
hearing  of  such  motion  or  petition,  unless  otherwise  spe- 
cially ordered  by  the  Court ;  and  all  affidavits  intended  to 


[  ii  ]  0£NERAL  ORD£R8  IN   EOUITT. 

1837.        be  used  in  opposition  to  any  motion  or  petition  shall  be  filed 
^     ^     '      before  they  are  read  in  court. 

Orders  IV.  And  IT  IS  ORDERED,  that  the  defendants  shall  not 

BzcHBQUBR.    he  required  to  sign  each  skin  of  an  answer,  but  that  every 

answer  shall  be  deemed  good  and  sufficient  if  the  defend* 

ants  do  sign  the  last  skin  thereof,  and  the  last  skin  of  the 

schedule  or  schedules  thereto. 

y.  And  it  is  ordered,  that  it  shall  be  deemed  suffi- 
cient if  the  caption  of  the  answer  of  every  defendant  who 
is  unable  to  write  his  or  her  name,  and  which  shall  be  taken 
before  commissioners  in  the  country,  states  that  the  answer 
purporting  to  be  sworn  to  by  the  defendant  was  read  over 
to  such  defendant,  who  appeared  perfectly  to  understand 
the  same,  and  made  his  or  her  mark  thereto,  in  the  pre- 
sence of  the  commissioners  before  whom  such  answer  was 
sworn,  without  requiring  an  affidavit  of  the  answer  having 
been  so  read  over. 

VI.  And  it  is  ordered,  in  all  cases  of  pleas,  demur- 
rers, and  exceptions  to  answers  or  to  master*s  reports  of 
scandal  or  impertinence,  copies  of  the  bill,  plea,  or  de- 
murrer, answer,  and  exceptions,  and  master's  report,  be 
delivered  by  the  party  who  sets  down  the  same  at  the 
chambers  of  the  judge  before  whom  the  argument  is  to 
come  on,  one  clear  day  at  least  before  the  day  appointed 
for  such  argument ;  but  in  cases  of  scandal  or  impertinence 
the  same  copies  are  to  be  delivered  to  the  judge  as  were 
laid  before  the  master  on  the  reference. 

And  it  is  ordered,  that  the  foregoing  orders  shall 
take  effect  from  and  after  the  last  day  of  this  present 
Trinity  Term,  and  that  the  same  be  entered  with  the  re- 
gistrar, and  that  copies  of  the  same  be  put  up  in  the  King's 
Remembrancer's  Office,  and  the  several  offices  of  this 
court 

Abinobr. 
J.  Parke. 

W.  BOLLAND. 

E.  H.  Aldsrsov. 
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MEMORANDA. 

On  Saturday^  16th  January,  1836,  at  the  Palace  at 
Brighthelnistone,  the  Lords  Comnusaioners  resigned  the 
Great  Seal,  which  was  on  the  same  day  delivered  by  His 
Majesty  to  Sir  Charles  Christopher  Pepys,  Knt,  as  Lord 
High  Chancellor  of  Great  Britain,  who  was  thereupon 
created  a  Peer  by  the  title  of  Baron  CotOenhdm^  of  Cot- 
tenham,  in  the  county  of  Cambridge. 

About  the  same  time  Henry  Bickersteth^  Esq.,  one  of 
His  Majesty's  counsel,  was  appointed  to  the  office  of  Master 
of  the  Rolls,  and  was  created  a  Peer  by  the  title  of  Baron 
LMgdalei  of  Langdale,  in  the  county  of  WestmorlaAd. 


1836. 

Symons  V*  Symons.  !^   '     , 

-^  c'^   •     /( f  Joa.  13/A. 

JlSY  the  decree  in  this  cause  it  had  been  referred  to  the  uponthe  admi- 
Master  to  take  an  account  of  the  lands  and  hereditaments  »^^>^°  ^^^ 

real  property  ot 

to  which  the  petitioner,  an  infant,  was  entitled  under  the  ^  vdSma,  this 

*^  Court  wUl  not 

delegate  to  the 
Muter  the  power  of  approving  leaies  of  the  estatei. 

VOL.  II.  B  EQ.  EX. 


3  EQUITY  CASES  IN  THE 

1836.  marriage  settleineiit  and  will  of  his  father,  and  of  the 
rents  and  profits  received  since  the  death  of  the  testator, 
and  to  appoint  a  receiyer,  and  to  report  what  was  proper 
for  nuuntenance ;  and  the  receiver  was  from  time  to  time 
to  let  and  set  the  property. 

The  petition  stated  that  the  Master  had  approved  of  a 
receiver,  and  that  many  of  the  lands  were  held  by  leases 
under  a  power  in  the  settlement,  and  others  remained  un- 
occupied ;  that  the  rents  were  too  high;  and  that  repairs 
were  necessary,  &c. 

The  petition  prayed  that  the  Master  might  from  time 
to  time  report  the  state  of  the  premises,  and  whether 
repairs  were  necessary,  and  out  of  what  fund  they  should 
be  paid,  &c.;  and  whether  it  would  be  for  the  benefit  of 
the  infant  that  any  reduction  should  be  made  in  the  rents ; 
that  the  Master  might  from  time  to  time  receiye  proposals 
for  taking  leases  conformable  with  the  power ;  and  that, 
when  and  as  the  Master  should  accept  of  such  proposals, 
the  trustees  of  the  settlement  might  execute  leases  of  such 
lands  agreeable  to  such  proposals,  &c. 

Mr.  Hall,  for  the  petition,  expressed  a  doubt  whether 
the  latter  part  of  the  prayer  of  the  petition  was  correct, 
as  it  implied  that  the  Master's  approval  of  the  leases  was 
to  be  final.    He  mentioned  M^Dermoit  y.  Kedly  (a). 

The  Court  was  of  opinion  that  that  part  of  the  petition 
could  not  be  granted,  and  made  an  order  directing  the 
Master  to  take  proposals  for  leases,  and  firom  time  to  time 
to  report  his  opinion  upon  the  same  to  the  Court 

(o)  Jac.  374, 
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Whitehead  r.  Cunliffe*  y«ii.  i9th, 

Mr.  booth  moved  to  take  tbe  ansmr  off  the  fild,  the  Record  amrad. 
name  of  the  coumel  who  drew  it  being  omitted  on  the  eouMd'i 


record.  toth««,aw«r. 

The  counsel  for   the  deftadant  stated  that  he  had 
signed  the  draft. 

The  Court  ordered  the  record  to  be  amended  by  tbe 
insertion  of  counseFs  name. 


Edmonson  r.  Hetton. 

iuR.  PIZfifT5moved  that  the  defendant  might  now,  on  Order  made  ex 
tender  of  costs  to  be  taxed  and  certificate  of  answer  filed,  dbam^t^fen- 
be  discharged  out  of  custody  for  contempt.    He  cited  ^^^  ^°  ^^'' 

tempt  for  not 

Gray  ▼•  Campbell  (a).  axuwering,  on 

r\  ^       ^         certificate  of  an- 
Urdered.        gwer  filed  and 
tender  of  costs. 
(«)  1  Rus8.&M.d23. 


Neate  9.  Duke  of  Marlborough. 

Jan.  23rrf. 
JLHE  bill  interrogated  the  defendant  whether  a  sum  of  x],^  words 
2000/L>  or  some  ether  and  what  sum,  was  not  lent  to  him  Jq^^^[|||^'„. 
on  bond  of  a  certain  date,  or  some  other  and  what  secu-  membranoe,aod 

.      ,        ^  belief,"  If  suted 

nty,  and  wnen  r  tt  the  com- 

mencement of 
an  answer  as 
applying  to  Uw  whole,  will  govern  the  whole  answer. 
If  a  bill  state  a  ftct,  not  denied  by  the  answer,  by  which  it  appears  that  the  defendant  has 
the  meana  of  making  an  inquiry,  he  must  answer  as  to  the  result  of  his  inquiry. 
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1836; 


The  defendant  commenced  his  answer  by  a  statement, 
that  he  intended  to  answer  the  bill  according  to  the  best 
and  utmost  of  his  knowledge,  remembrance,  information, 
and  belief.  Afterwards,  in  answer  to  the  particular  in- 
quiry relative  to  the  S0OO/»,  he  stated  (without  using  the 
words  knowledge,  remembrance,  &c.)  that  he  was  unable 
to  set  forth  what  sum  of  money  he  borrowed,  but  he  ad* 
mitted  that  he  had  borrowed  some  money  and  gavea  bond 
for  it,  though  when  he  did  not  know. 

An  exception  having  been  taken  to  the  answer  for  in- 
sufficiency in  this  respect — 


The  Court  overruled  the  exception ;  at  the  same  time 
observing,  that  information  and  belief  upon  a  point  was  in 
nine  cases  out  of  ten  immaterial. 

The  bill  also  charged,  that  another  bond,  which  had 
been  given  by  the  defendant,  had  been  prepared  by  his 
attorney.  The  defendant  did  not  deny  this,  but  stated 
that  he  was  unable  to  set  forth  whether  such  bond  had 
been  given.  An  exception  was  taken  to  this  part  of  the 
answer. 

Per  Curiam. — Where  a  bill  states  a  fact  not  denied  by 
the  answer,  whereby  it  appears  that  the  defendant  has  the 
means  of  answering  as  to  his  belief,  by  making  inquiry, 
then  his  stating  that  he  is  unable  to  set  forth,  &c.,  is  not 
sufficient.  He  ought  to  make  such  an  answer  as  might  be 
sufficient  to  have  the  cause  heard  on  bill  and  answer.  The 
plaintiff  ought  not  to  be  driven  to  go  into  evidence. 


Exception  allowed. 
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1835. 
Bee.  \5th. 

1836. 
Feb.  19/A. 
Darthez,  Brothers^  v.  Lee  and  Sama.  **""v— ^ 

X  HE  bill  stated,  that  Juan  Sama,  a  merchant  of  Hayan-  ifAMammhant 
nab,  had,  for  some  years  previous,  to  the  year  1834,  been  ^anmeethe 
in  the  habit  of  purchasmg  cutlery  of  Messrs.  Vanwart  &  ^'Jc"^  m^de 
Co.,  merchants  and  factors  at  Birmingham ;  and  that  when  by  B.,  a  factor 
thc^  htter  sent  goods  to  Sama,  they  retained  for  his  use  a  c,  a  merchant 
pattern  or  specimen  of  each  article  so  marked  as  to  enable  ToXVpro^ 
Sama  to  write  to  bis  agents  in  England  respecting  it./  That  ^[^''  ^  ^"^ 
in  1834,  Sama,  by  means  of  S.  M.  Arcos,  his  agent  in  Eng-  simply  the  pay- 
land,  effected  an  arrangement  ■  of  opening  a  credit  and  rantorforC^' 
account  with  the  plaintiffs,  who  were  merchants  and  part-  ^u  for'Tn'^-"'* 
ners  in  London,  for  the  more  ready  payment  for  the  iroods  count  against  B. 
shipped  on  Sama  s  account.  That  the  defendant,  Thomas  a  case  of  coiiu- 
Lee,  was  then  a  factor  at  Birmingham  and  London;  and  udx.^^^"    ' 
that  in  August,  1834,  an  agreement  was  entered  into  by  ^^^^^^^^ 
means  of  Arcos  and  the  plaintiffs  with. the  defendant,  that  mitted  an  ac- 
the  latter  should  in  future  make  the  purchase  of.  cutlery  to  be  comet, 
goods  for  Sama,  subject  to  the  approval  of  Arcos.     That  JJ*,"drfiierbiii 

Lee  should  receive  a  certain  commission  on  such  pur-  to  have  the  ac- 
count taken  in 
chase,  and  that  the  plaintiffs,  as  the  agents  or  correspon-  equity  upon  the 

dents  of  Sama,jhouId  be  responsible  to  Lee  for  the  price  «hat  he  ^"no 

lof  the  goods,  and  also  for  his  commission  and  charges,  ™f*°*  °hl^h" 

upon  his  bringing  to  them  invoices  thereof,  counter-signed  account  lo  de- 

by  Arcos,  by  way  of  approval.     That,  upon  such  agree*  ^ct,  without 

ment  being  entered  into,  the  specimens  or  patterns  in  the  ^^^f^^^^^ 

hands  of  Messrs.  Vanwart  &  Co.   were  delivered  up  to  against  the  de- 
fendant; and  it 
the  defendant  Lee  for  the  purposes  of  his  said  agency,  is  not  necessa- 

and  subject  thereto  to  belong  to  and  remain  the  property  ^n'offlw^'co 

of  Sama.    That  the  defendant  Lee  accordingly  entered  "y*  ^^  *«  ■«- 

,  ,  i!»  counting  party 

upon  the  duties  of  his  said  agei^cy  upon  the  terms  afore-  agreed  to  deliver 
said,  and  from  time  to  time  purchased  and  shipped  goods  i).is  demanded  ~ 

by  the  other, 
upon  condi- 
tifm  of  having  hia  alleged  balance  aduutted  and  p«d. 
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18d&        for  Sama,  and  retained  the  patterns  of  goods  sent,  in  the 
DA&tBEz      ^^^^^  manner  as  Messrs.  Yanwart  had  done ;  and  that  in 
in  1836  Sama  sent  a  friend  or  agent  to  this  country,  who 
also  delivered  to  the  defendant  Lee  other  patterns  for  the 
purposes  of  Sama's  trade. 

The  bill  then  alleged,  that  the  defendant  Lee  from  time 
to  time  delivered  accounts  to  the  plaintiffs,  purporting  to 
be  (though  the  plaintiffs  were  unable  to  ascertain  whether 
the  same  were  in  fact)  just  and  true  accounts  of  the  seve* 
ral  purchases  made  by  him  on  Sama's  account,  in  which 
accounts  the  patterns,  as  well  as  the  goods  actually  ship- 
ped, were  charged  for.  That  during  Lee's  agency  he 
purchased  goods  (though  to  an  inconsiderable  amount) 
for  the  plaintiffs  on  their  separate  account,  as  well  as  foE 
Sama;  and  that  upon  the  two  accounts  the  plaintiffs  had 
paid  to  him  divers  large  sums  of  money;  and  that,  by  the 
means  aforesaid,  an  open  account  had  arisen  and  still  sub^ 
sisted  between  him  and  the  plaintiffs.  That  Lee  claimed 
a  balance  of  1750/.,  as  due  from  the  plaintiffs  to  him  on 
these  two  several  accounts.  That  the  plaintiffs  had  ap- 
plied to  him  to  come  to  an  account  with  them  in  respect  of 
the  foregoing  transactions,  and,  upon  payment  of  what  was 
justly  due  from  them,  to  deliver  up  to  them  the  patterns 
or  specimens  which  were  in  his  possession.  That  the  de- 
fendant had  refused  to  comply  with  this  request,  and  bad 
brought  his  action  against  the  plaintifi  (with  the  excep- 
tion of  the  plaintiff  Darthez  the  elder,  who  at  the  time  of 
bringing  the  action  was  temporarily  out  of  the  jurisdic- 
tion) to  recover  the  alleged  balance  of  1750^ 

The  bill  charged  that  the  plaintiffs,  except  as  regarded 
the  goods  bought  expressly  on  their  own  account,  were 
merely  the  agents  of  Sama;  that  Lee  dealt  with  them  in 
that  character,  and  that  it  would  appear  from  Lee*s  cor- 
respondence with  Arcos  and  others  that  he  knew  he  waa 
so  dealing.  That  the  detention  of  the  patterns  was  in- 
jurious to  Sama's  trade,  and  that  the  plaintifik  were  an- 
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Bwerabie  to  Saaia  in  that  respect  Thai  Lee  had  agreed  1885. 
U>  gire  up  ifae  patterns  upon  hating  the  allej:ed  tmkmoe . 
admitted  and  paid.  That  such  requintioa  was  etidenoe 
t&at  the  accounts  rendered  by  Lee  were  not  just  and  true 
accounts,  and  therefore,  to  aapcertatn  the  truth  of  them, 
ibe  defendants  were  entitled  to  a  discoTery  of  various 
books  and  docsments  in  the  bands  of  the  defendant.  In 
proof  of  these  circumstances  the  bill  set  forth  a  long  cor- 
respondence between  the  respective  parties  and  their 
aolicitors  and  agents ;  but  it  appeared  that  the  plauitifiir, 
in  one  of  their  letters  to  Lee,  bad  offered  to  pay  him  his 
afleged  balance  upon  having  the  patterns  delivered  to 
them. 

The  bill  prayed  for  a  discovery  of  facts  and  documents 
relating  to  the  transactions  mentioned  in  the  bill,  for  an 
account,  injunction,  ftc,  and  the  delivery  up  of  the  pat^ 
tems« 

To  this  bill  the  defendant  Lee  demurred  for  want  of 
equity. 

Mr.  G.  Rickardi,  for  the  demurrer.«-*-The  olgect  of  the 
Inn  is  to  enforce  the  delivery  of  these  patterns,  not  to  the 
plaintiffs,  but  to  Mr.  Sama.  The  plaintiffs  have  no  in« 
terest  whatever  in  die  pattenis ;  on  the  other  hand,  they 
are  liable  to  an  actbn  by  Lee  upon  their  guarantie,  and 
that  action  they  sed^  to  restrain  upon  the  mere  allegation 
that  there  are  open  unsettled  accounts  between  them  and 
Lee.  Frieias  v.  Doa  Sauios  (a)  is  an  authority  to  shew, 
that  a  biU  suggestii^  in  mere  general  terms  that  there  are 
natoal  unsettled  accounts,  is  not  maintainable.  It  may  be 
said  that  those  accounts  include  the  private  account  with  the 
plaintiffs ;  but,  if  so,  the  bill  is  multifaricus.  The  plans* 
tiffs  do  not  deny  their  Uability  to  pay  the  balance,  but  in-* 
sbt  upon  the  delivery  up  of  the  patterns  as  a  condition  of 
paynmt    They  have  no  right,^  however,  to  make  such 

(a)  1  Y.&J.674. 


.  EQUITY  CASES  IN  THE 

1836.  temuu  Their  stating  Lee  to  be  the  agent  of  Sama,  is  a 
mere  subterfuge,  in  order  to  threaten  him  with  a  long  ac- 
count in  equity  if  be  refuses  to  comply  with  their  demand. 
If  they  had  stated  circumstances  shewing  that  some  dis- 
covery was  necessary  for  taking  a  true  account  of  their 
dealings  with  the  defendant,  they  might  have  come  into 
equity  for  that  purpose ;  but  that  is  not  their  case. 

Mr.  Temple,  and  Mr.  Rogers,  for  the  bill. — ^Tfae  bill  is 
brought  for  an  examination  of  accounts,  for  which  the 
plaintiffs  have  to  account  oyer,  and  for  the  delivery  up  of 
specific  chattels.  They  are  entitled  to  the  first  part  of  the 
relief  which  they  seek  on  their  allegation  that  they  do  not 
know  that  the  balance  charged  against  them  is  just ;  and  to 
the  second  part«  on  the  authority  of  Lawtherv.  Lowiher  {a), 
and  Nutbrown  v.  Thornton  (6).  When  a  wrong  cannot  be 
properly  recompensed  in  damages,  equity  will  give  reliefl 
The  plaintiffs  could  bring  no  action  to  recover  the  speci- 
fic patterns.  [The  Lord  Chief  Baron. — You  could  bring 
no  action  at  all :  nor  can  you  come  into  equity  upon  such 
a  bill  as  this.  You  have  undertaken  to  pay  such  monies 
to  the  defendant  as  Arcos  shall  certify  to  be  just.  You 
do  not  suggest  any  collusion  between  Arcos  and  the  de- 
fendants. How,  then,  can  the  fact  of  Sama*s  having  got 
you  to  give  your  guarantie  give  you  an  equity  against  the 
defendants?]  Sama  being  abroad,  constitutes  the  plain- 
tiffs his  agents  and  factors  in  this  country ;  and  the  plain- 
tiffs, under  this  general  authority,  make  a  bargain  with 
Lee  in  their  own  names.  They  are  answerable,  no  doubt, 
upon  their  guarantie  as  original  contractors  with  Lee ;  but 
they  are  accountable  to  Sama,  that  they  will  charge  him  no 
more  than  the  just  amount  due;  and  they  can  only  charge 
him  through  the  medium  of  an  account  with  Lee.  Lee 
purchased  the  goods  and  retained  the  patterns;  and  it  is 
stated  in  the  bill  that  he  charged  the  plaintiffs  in.  account 
(a}ldVe8.95.  (6)  10  Ves.  159. 
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with  these  patterns.  He  cannot  therefore  call  on  the  ^835. 
plaintiffs  to  pay  without  rendering  a  true  account.  [The 
Lord  Chief  Baron. — ^Do  you  suggest  any  reason  to  helieve 
that  the  account  rendered  is  untrue  ?]  The  bill  alleges 
that  the  truth  of  the  account  cannot.be  ascertained  with* 
out  discovery.  It  is  not  necessary  to  allege  fraud  in  a  bill 
for  an  account ;  Corporation  of  Carlisle  ▼.  Wilson  (a) ; 
but,  if  it  were  so,  the  statements  in  the  bill  as  to  the  re- 
quisition made  by  Lee  to  hare  the  balance  admittedi  is  a 
sufficient  allegation  of  fraud.  Besides,  the  bill  prays  for 
discovery,  which  is  sufficient  to  warrant  a  decree  for  an 
account.  Barker  t.  Dqcie  (b).  [The  Lord  Chief  Baron. 
— ^Does  the  bill  charge  that  Sama  has  given  notice  to  the 
plaintiffs  of  fraud  on  the  part  of  Lee?] 

Mr.  BichardSf  in  reply,  was  stopped  by  the  Court. 

The  Lord  Chief  Baron.— In  order  to  support  this  bill, 
the  counsel  for  the  plaintiffi  aredriven  to  make  a  modifica- 
tion of  the  terms  of  the  contract  contrary  to  its  legal  effect. 
In  allowing  this  demurrer,  I  do  not  intrench  upon  any  one 
of  those  principles  by  which  Courts  of  equity  are  guided 
in  matters  of  account.  No  doubt,  idthout  alleging  fraud, 
a  party  is  entitled  to  an  account  in  equity,  where  the  nature 
of  the  transactions  renders  the  taking  it  there  more  con- 
venient than  elsewhere,  or  at.  least  as  convenient  as  in  a 
Court  of  law :  I  do  not  deny  that  proposition.  If,  for  in- 
stance, the  parties  allege  that  the  accounts  which  have 
been  rendered  are  intricate,  and  that  some  doubt  exists 
aa  to  the  balance,  that  would  be  a  good  ground  for  seeking 
for  an  account  in  equity,  although  an  action  might  be 
brought  at  law  upon  the  same  matter;  and  there  would  be 
no  occasion  in  such  a  bill  to  suggest  fraud.  But  there  are 
cases  where  an  account  having  been  stated  and  admitted 

(a)  13Vca.276.  (6)  6  Yes.  681. 
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I83&.  by  a  party,  be  ought  to  state  the  groands  of  h»  ooming 
into  a  Court  of  equity  for  relief^lest  it  should  appear  that 
bis  bill  has  been  filed  for  the  mere  purpose  of  dehiy.  For 
instance,  if  he  states  that  an  account  has  been  delivered 
which  he  has  at  one  time  admitted  to  be  just,  but  the  truth 
of  which  he  cannot  precisely  ascertain,  and  therefore  comes 
to  have  the  account  taken  in  this  Court — that  alone  is  not 
sufficient;  he  ought  to  go  further,  and  say,  that  snice  the 
account  was  deUyered  he  finds  that  he  has  been  imposed 
upon,  and  therefore  his  admission  of  the  account  ought 
not  to  bind  him.  That,  no  doubt,  would  be  a  good  ground 
for  his  conung  into  this  Court :  but  generally,  the  grounda 
for  equitable  relief  in  cases  of  this  nature  are — either  if  the 
opposite  party  refuses  to  account,  or  there  is  a  diflkully 
in  taking  the  accounts,  or  some  discovery  is  necessary 
before  the  account  can  be  taken. 

Now,  what  are  the  facts  of  this  case  ?  The  whole  in- 
terest of  the  plaintifis  consists  in  their  undertaking  to  pay 
Lee  the  amount  of  such  invoice  as  Arcos  shall  certify. 
The  account  is  simple  enough.  They  cannot  be  liable  at 
law  unless  the  invoice  is  previously  settled  by  Arcos.  It 
is  not  suggested  that  no  accounts  were  defivered,  but  it  is 
said  that  they  are  not  able  to  judge  whether  the  balance 
is  comet  The  meaning  of  the  bill  therefore  is,  that  Ae 
account  was  at  one  time  correct  and  admitted,  but  because 
the  party  would  not  give  up  certain  specimens,  the  pbun* 
iiflTs  would  not  pay  the  balance.  Is  that  a  ground  for  the 
interference  of  a  Court  of  equity  i  The  fact  is,  that  Sama 
has  an  agent,  Aicoa,  living  in  England,  whom  he  has  ap- 
pointed to  ship  his  goods,  but  he  wants  a  person  in  Lon- 
don to  pay  for  those  goods,  and  Darthex  engages  to  pay 
to  Lee  the  amount  of  them  as  Arcos  shall  certify  to  be 
correct.  Does  that  give  Dartbez  a  right  to  file  this  bill 
against  Lee  ?  He  could  not  in  a  Court  of  law  resist  Lee'a 
demand,  nor  can  he  in  a  Court  of  equity,  because  he  has 
undertaken  to  pay  on  that  certificate.      If  the  defendant 
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had  given  a  certificate  which  Arcos  could  not  explain,         1835. 

Darthez  might  then  have  had  a  ground  for  seeking  the 

relief  which  he  now  asks ;  but,  nnless  he  can  make  out  a 

case  of  fraud  as  between  Arcos  and  the  defendant,  he  has 

no  right  to  come  into  equity  with  such  a  bill  as  this.     The 

purchase  of  the  goods  was  an  affair,  not  between  Darthez 

and  Lee,  but  between  Arcos  and  Lee.     The  bill,  however, 

suggests  no  fraud  in  Arcos.    The  plaintiffs  admit  that 

they  are  willing  to  pay  the  balance  if  Lee  will  deliver  up 

the  specimens  to  Sama.    They  have  no  interest,  however, 

in  that.    If  Sama  claims  them,  let  him  do  so  by  himself^ 

or  by  his  authorised  agent  Arcos :  he  can  do  no  act  to 

the  prejudice  of  the  plaintiffs,  by  reason  of  Lee's  refusal 

to  give  up  those  specimens.      If  he  were  to  set  up  any 

claim  against  the  plaintiffs  in  that  respect,  they  might  say, 

we  were  bound  to  pay  Lee  the  invoiced  price  of  the  goods, 

but  we  had  nothing  to  do  with  the  specimens. 

If  the  bill  contained  a  statement  that  Sama  bad  given  the 
plaintiffs  notice  of  some  fraud  committed  by  Arcos  or  Lee, 
and  had  required  the  plaintiffs  not  to  pay  the  balance  till 
the  accounts  were  delivered  and  investigated,  the  plaintiffs 
might  say  they  were  entitled  to  an  account  from  the  de- 
fendant before  they  made  such  payment,  because  they 
had  notice  from  their  principal  of  a  fraud  committed,  and 
they  could  not  aafely  pay  it  now.  That  would  form  a 
just  ground  for  their  refusal  to  pay.  But  they,  do  not 
snggest  that.  I  asked  a  question  upon  that  point  in  the 
course  of  the  argument,  and  it  was  not  said  that  any  notice 
had  been  given  from'  which  I  could  see  reason  to  believe 
that  the  plaintiffs  had  been  imposed  upon.  If  they  allow 
the  documents  between  Lee  and  the  agent  who  had  the 
disposal  of  the  goods  to  be  true,  they  could  not  join  isau^ 
with  the  defendant  at  law»  and  how  can  they  then  in 
equity?  Never  was  there  a  case,  denominated  one  of 
account,  more  unjustifiable  than  the  present.  I  protest 
against  the  conclusion  of  fraud  which  has  been  drawn  from 
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1836.  the  Statement  in  the  bill.  The  plaintiffs,  like  bankers, 
had  only  to  pay  the  money  due  on  their  guarantie,  and 
when  they  had  done  that  they  would  have  done  their  duty. 
As  to  their  claim  upon  Lee  for  the  patterns,  Lee  may  well 
say,  noil  hmc  inf^sdera  veni ;  if  Arcos  has  any  complaint 
to  make  upon  that  subject,  let  him  do  so. 

Demurrer  allowed. 


Feb.  19<A. 
A  biu  broaght    •    The  demurrer,  for  want  of  equity,  having  been  allowed, 

S/feriTir-     ^^  plaintiffs  filed  their  bill  against  Lee  alone,  charging 

junction  to  »-  jjijjj  ^j^jj  specific  acts  of  fraud  in  his  accounts  ;  charging 
•trtin  procicd* 

ings  at  Uw,  also  that  the  approval  of  Arcos  was  not  intended  by  the 
mumd  to  on  contract  to  influence  the  price  of  the  goods,  but  only  to 
^t^S^  determine  their  quality  and  species;  and  praying  discovery 
tift  in  equity      and  also  relief  as  before,  except  as  to  the  delivery  up  of 

twnotallde-  »  r  j     r 

fendantsatlaw.   the  patterns. 

The  defendant  demurred  to  the  bill,  on  the  ground  that 

the  plaintiffs  had  stated  no  case  entitling  them  to  join  as 

co-plaintiflfs  in  the  bill. 

Mr.  6.  Richards,  for  the  demurrer,  contended,  that  the 
action  not  having  been  brought  against  Darthea  the  elder, 
who  was  at  that  time  abroad,  but  only  against  his  three 
co-partners,  Darthea  the  elder  was  not  affected  by  the 
judgment  at  law,  so  as  to  enable  him  to  join  as  a  plaintiff  in 
thisbilL  He  died  Cardaiey.mtikins (a),  and Biekard- 
son  V.  Scares  (6). 

Bfr.  Temple,  and  Mr.  Rogers,  for  the  bill — ^The  statute 
S&4  Willi,  e.42,  s.  8,  precludes  the  defendant  at  kw  firom 
pleading  the  non-joinder  of  Darthei  the  elder  in  abate- 
ment Besides,  be  has  a  positive  and  direct  interest  in  the 
action.    The  contract  was  made  with  the  four;  and  though 

(«)  5  Msdd.  18.  (^^  Kom.  Glym  t.  Scmts,  3  Kl.  &  K.  45a 
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in  form  the  judgment  ia  against  the  three  only,  yet,  under       ^^^^ 
that  judgment,  the  partnership  effects  may  be  taken  in 
execution.     Supposing  there  were  any  foundation  for  the 
objection,  which  there  is  not,  it  ought  to  have  been  made 
by  plea. 

Mr.Richardg,  in  reply,  obserred,  that  a  plea  for  want  of 
parties  would  not  hold  to  a  bill  of  discovery;  that,  in 
Bichardfon  ▼.  Soares,  Richardson  was  as  much  interested 
as  Darthez  the  elder  could  be;  that  Darthez  the  elder 
had  only  a  collateral  interest  in  the  action,  and  was  there- 
fore to  be  considered  as  a  stranger  to  the  proceedings  at 
law ;  and  that  it  was  a  general  rule  that  a  bill  for  discovery 
in  aid  of  a  defence  to  an  action  could  not  be  filed  by  a 
stranger  to  the  action. 

The  Lord  Chief  Baron. — It  appears  to  me  that  I 
must  overrule  this  demurrer,  which  is  founded  on  the  mere 
technical  objection,  that  the  plaintiffs  in  equity  are  not  all 
defendants  at  law.  The  cases  which  have  been  cited  for 
the  defendant  depend  on  the  principle  that  no  party  can 
file  a  bill  for  discovery  unless  he  has  some  interest  in  the 
discovery ;  that  a  mere  stranger,  who  on  the  face  of  the 
bill  appears  to  have  no  interest,  cannot  maintain  such  a 
bill.  No  proposition  can  be  more  just.  Another  princi- 
ple is,  that  a  party  to  be  entitled  to  file  a  bill  of  discovery 
must  have  had  an  action  actually  brought  against  him,  or 
some  reasonable  ground  to  Expect  an  action  to  be  brought 
against  him.  That  also,  as  a  general  proposition,  is  true ; 
but  it  is  not  universally  true — ^as,  for  instance,  in  the  case 
of  an  action  already  on  record.  In  such  a  case  the  rule 
does  not  of  necessity  exclude  the  introduction  of  another 
man  as  plaintiff,  who,  though  no  action  is  brought  against 
him,  has  an  interest  in,  an  equal  degree  with  the  parties 
against  whom  the  action  is  brought.    Suppose  that  in  this 
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1836.  case  no  action  had  been  brougbt,  but  that  there  existed 
the  apprehension  of  one;  could  it  be  contended  that  all 
the  four  partners  were  not  entitled  to  join  as  plaintiffs  in 
the  suit  in  equity  ?  Why,  on  the  very  prindple  that  they 
might  file  a  bill  in  apprehension  of  an  action,  it  would  be 
competent  for  them  so  to  join.  The  question  then  is, 
whether,  when  an  action  is  actually  brought  against  three 
only  out  of  four  partners*-and  that  for  a  reason  appearing 
on  the  face  of  the  bill  itself— there  is  any  strict  rale  of 
law  by  which  the  four  partners  are  excluded  from  joining 
as  plaintiffs  in  the  bill  ?  I  am  of  opinion  that  no  such  strict 
rule  of  law  can  be  found.  In  the  case  of  Biehardeon  v. 
SoareSs  Richardson  could  by  no  possibility  be  affected 
in  interest,  directly,  by  the  judgment  at  law.  If  he  had 
joined  with  Glyn  in  filing  a  bill  for  relief,  the  nature  of 
his  interest  might  have  made  him  a  necessary  party.  But 
that  was  a  mere  bill  of  discovery  filed  in  aid  of  the  de- 
iience  to  an  action  brought  by  the  holder  of  certain  bills 
against  Glyn  as  the  acceptor.  How  could  Glyn's  ac- 
ceptance of  those  bills  affiect  Richardson's  interest  so  as 
to  render  him  a  necessary  party  to  that  bill  ?  In  the  pre-' 
sent  case  the  judgment  at  law,  though  ostensibly  and  in 
name  it  might  not  affect  Darthez  the  elder,  yet  would  af- 
fect his  assets.  The  execution  of  the  judgment  would 
have  an  immediate  effect  on  his  own  property,  and  there- 
fore he  has  a  direct  interest  in  defending  the  action.  Be- 
sides, a  partner  has  reason  to  apprehend  other  conse- 
quences from  an  action  brought  against  his  co-parthers. 
Suppose  Darthez  the  elder  to  be  in  this  predicament-^ 
that  no  bill  bad  been  filed,  no  defence  made  to  the  action, 
and  judgment  obtained  against  the  three  ;  could  not  the 
plaintiff  at  law  file  a  bill  in  this  Court  calling  on  Darthes 
to  account  for  his  assets,  in  order  to  make  them  liable; 
and  would  not  the  judgment  be  primft  facie  evidence  that 
his  assets  were  bound  by  it  f    Darthez,  therefore,  has  an 
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interest  in  all  the  future  consequences  of  the  judgment ;  1^36. 
and  surely>  if  there  were  any  strict  rule  of  law,  as  that 
which  has  been  suggested,  it  would  be  necessary  to  relax 
it  in  his  favour.  But  no  such  rule  of  law  exists.  It  is  a 
mistake  to  call  that  a  strict  rule  of  law  which  is  only  an 
illustration  of  a  general  principle.  It  appears,  thereforci 
to  me  that  Darthez  the  elder  has  a  complete  interest,  as 
well  as  his  co-partners,  in  the  discovery  sought  by  this 
bill;  and,  consequently,  that  there  is  no  objection  to  his 
being  made  a  party  to  the  bill. 

Demurrer  orerruled. 


Feb.  17ihs 
KnrbbIiL  r.  White.  24M. 

A  PERSON  of  the  name  of  Margrave,  being  possessed  a  bill  for  an 
of  some  leasehold  property  at  Shad  well,  by  an  indenture  ll^and  profits 
dated  the  16th  of  September,  1813,  in  consideration  of  J^^JiVe^fVn*" 
the  sum  of  2Z5L,  granted  an  annuity  of  24il.  15^.  to  one  annuity  in  pos- 

__  -*  <««•«•«•  1  1  .         iession  of  the 

Dunn,  for  the  term  of  his  nfe ;  and,  to  secure  that  annuity,  premises  de- 
demised  the  leasehold  premises  to  Dunn,  his  executors,  {jhlTannuit^"'^ 
Ac,  upon  trust,  by  selling  or  mortgaging  the  same,  or  by  ^'^i^**"^""  *" 
such  other  ways  and  means  as  to  him  or  them  should  seem  pUintiff,  either 
meet,  to  raise  such  sum  and  sums  of  money  as  should  be  terms  of  the 
sufficient  to  pay  the  annuity,  and  all  arrears,  and  also  all  p^^^e*^^ 
such  costs,  charges,  and  expenses  (if  any)  as  the  grantee  equiuue  terms, 
or  his  executors  should  sustain  or  be  put  to  by  reason  of  the  Court. 
the  non-payment  of  the  annuity,  or  taking  possession,  col-  account  of^part- 
lecdng,  and  receiving  the  rents ;  and  after  payment  and  So"s*mMt""*^' 
satis&ctbn  thereof,  to  pay  to  or  permit  Margrave  to  re-  for  a  disioiuUon 
ccive  the  residue  of  the  rents  and  profits  to  his  own  use.  nershipT 
The  annuity  deed  contained  a  clause  of  re-purchase.  bUiforM  w-* 

Margrave  regularly  paid  the  annuity,  and  died  in  1822,  w^nt  need  not 

by  the  plaintiff 
to  payUie  balance  if  found  against  him. 
Upon  a  bill  for  an  account,  evidence  to  shew  on  which  side  the  balance  lies  cannot  be  used  at 
the  hearing. 
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Knebell 


1836.        having  bequeathed  the  leaseholds  to  Sarah  Clegg,  and  ap- 
pointed her  his  executrix.    The  annuity  having  become- 
,».„»iM      .^  arrear^  Dunn  entered  into  possession  of  the  premises, 
^^"^       and  remained  in  the  receipt  of  the  rents  and  profits  till 
his  death. 

The  suit  was  instituted  by  the  executors  of  Sarah  Clegg 
against  Dunn,  and  reyived  against  the  present  defendant, 
who  was  Dunn's  executor.  The  original  bill,  after  charging 
that  there  was  nothing  due  to  the  defendant  Dunn,  that 
he  had  been  ovei^paid,  and  had  refused  to  account,  prayed 
for  an  account  of  the  rents  and  profits  of  the  premises, 
and  of  all  payments  for  ground-rent,  annuity,  repairs, 
taxes,  rates,  and  other  outgoings;  that  the  defendant 
Dunn  might,  upon  taking  such  account,  pay  to  the  plain- 
tiffs what,  if  any  thing,  he  might  appear  to  have  been  over- 
paid, and  deliver  up  to  the  plaintiffs  possession 'of  the  pre- 
mises. The  plaintiffs  made  no  offer  by  their  bill  either  to 
pay  what  might  be  found  due  from  them  on  taking  the  ac- 
count«  or  to  re-purchase  the  annuity. 

The  defendant  Dunn,  by  his  answer,  denied  that  he 
had  refused  to  account  with  the  plaintiffs,  alleging,  on  the 
contrary,  that  he  had  delivered  to  them  a  written  state- 
ment of  his  receipts  and  disbursements.  He  stated  that 
he  was  still  ready  and  willing  to  account  with  them,  and 
that  the  annuity  should  be  re-purchased.  He  set  forth  a 
schedule  of  his  accountsi  by  which  he  made  it  appear  that 
a  considerable  balance  was  due  to  him. 

Mr.  Chandless  having  opened  the  case  for  theplamtiffs, 
the  Court  asked  on  what  authority  this  bill  could  be  sus- 
tained, which  contained  no  offer  to  pay  the  balance  of  the 
account  if  found  against  them? 

Chandless  then  referred  to  the  observation  of  Sir  John 
Leach  in  The  Columbian  Government  v.  Rothschild  (a)» 

(a)  1  Sim.  103. 
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ahd  contended  that  it  was  not  necessary  on  a  bill  for  an         1^^* 
account  to  make  a  specific  offer  to  pay  the  balance.  knbbbll 


Mr.  Simpkinson  and  Mr.  Moore,  for  the  defendant. — 
The  dictum  of  Sir  John  Leach  in  The  Columbian  Govern^ 
meni  y.  Rothschild  is  of  very  doubtful  authority.  A  totally 
contrary  doctrine  was  laid  down  by  Sir  A.  Hart  in  Hickon 
y.  Ayhoard  (a).  In  that  case  there  was  an  original  and 
cross-bill,  and  the  cross-bill  prayed  an  account  without 
oflering  to  pay  the  balance,  in  case  it  should  appear  to  be 
against  the  plaintiff;  and  Sir  Aniftony  Hari  said — "  The 
cross-bill,  which  as  to  Dolphin  is  an  original  bill,  does  not 
contain  an  offer  to  pay  the  balance  if  against  the  plaintiff; 
and  where  a  bill  for  an  account  omits  such  an  offer,  Lord 
EUhn  often  decided  that  it  would  not  do,  and  there  are 
seyeral  cases  in  which  supplemental  bills  have  been  filed ; 
but  I  think  I  can,  without  putting  the  parties  to  the  expense 
of  filing  a  supplemental  bill,  allow  them,  although  I  cannot 
compel  them,  to  go  into  the  Master's  ofiice  to  assert  their 
rights."  The  question,  therefore,  is  not  settled  by  the  case 
before  Sir  John  Leach  ;  but  even  if  it  were,  this  is  not  a  bill 
for  a  mutual  account,  as  in  the  case  of  the  Columbian  Go- 
vernment. It  is,  in  truth,. an  action  by  a  mortgagor  against 
a  mortgagee.  The  leasehold  premises  were  demised  to  the 
original  defendant  for  the  purpose  of  securing  payment  of 
the  annuity  and  all  costs  and  arrears ;  and  by  the  terms  of 
the  deed,  the  annuity  is  made  redeemable.  The  Court 
cannot  order  even  payment  of  the  arrears,  for  they  are 
not  personally  due  to  the  plaintiffs,  but  are  a  charge  on 
the  estate.  Then,  will  your  Lordship  entertain  this  suit, 
the  plaintiffs  not  undertaking  to  do  what  is  equitable,  by 
offering  either  to  pay  or  to  redeem  ?  The  Court  cannot, 
on  further  directions,  decree  the  plaintiffs  to  redeem. 
The  plaintiffs  cannot  make  that  offer  on  this  record.  They 

(a)  3  Molloy,  I. 
VOL.  II.  c  EQ.  EX. 


White. 
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1836.         have  chalked  out  their  own  course,  and  cannot,  under  the 
Knebbll      general  prayer,  ask  suchrelief :  Palk  v.  Clinion{a)*  [Alder^ 


Whitk. 


8on^  B. — Cannot  the  plaintiffs  amend  their  bill  ?]  In  Field 
V.  Delany  (b)  liberty  to  amend  was  refused,  and  it  ought 
to  be  refused  here.  This  is  a  harassing  bill :  an  account 
was  delivered  to  the  testator,  and  the  defendant,  in  his 
answer,  expresses  his  readiness  both  to  account  and  re^ 
deem*  The  Court  at  the  hearing  does  not  in  general  give 
liberty  to  amend,  except  to  add  parties,  or  to  correct  some 
error  in  a  date  or  a  sum.  [Jlderson,  B.— Are  there  not 
some  cases  of  partnership  that  bear  upon  the  point  as  to 
the  plaintiff*  not  offering  to  redeem  ?]  Those  cases  are 
analogous  to  the  present.  The  plaintiff*  in  a  partnership 
bill  cannot  pray  for  an  account  without  also  praying  a  dis* 
solution.  It  must  be  admitted  that  Sir  John  Leach,  in 
Harrison  v.  Armitage  (c),  decided  the  other  way,  but  the 
authorities  in  general  support  that  proposition.  Forman-v. 
Homfrayid),  Marshall  v.  Colman  («),  Loscombe  v.  Bus^ 
seU{f).  The  last  of  these  cases  goes  much  further  than 
the  present,  and  the  judgment  of  the  Vice-Chancellor  is 
very  much  in  point.  He  allowed  the  demurrer  in  that 
case,  observing  that  the  plaintiff^  purposely  avoided  a 
prayer  for  dissolution.  Here,  the  plaintiffs  purposely 
avoid  an  offer  to  redeem.  [Alderson^  B. — ^No  doubt  the 
objections  to  the  bill  in  that  case  are  very  strongly  put,  in 
the  Vice-Chancellor's  judgment.  I  at  first  thought  that 
the  good  sense  of  the  rule  was  with  Sir  John  Leach,  on 
the  ground  of  the  hardship  in  dissolving  a  profitable  part*- 
nership  in  order  to  get  an  account;  but  I  am  now  dis- 
posed to  think  otherwise.  Here,  the  party  in  possession  is 
employed  not  merely  in  receiving  the  rents,  but  in  doing 
repairs  and  paying  the  ground-rent.  The  balance  betwen 
the  parties  may,  as  observed  in  Loscombe  v.  Russell,  be 

(fl)  12  Vcs.  48.  id)  2  Ves.  &  B.  329. 

(6)  1  MoUoy,  174.     '  (e)  2  J.  &  W.  266. 

(c)  4  Madd.  143.  ,  (/)  4  Sim.  8. 
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turned  each  way  a  hundred  times   in   the  course    of       1836. 
the  suit] 

Mr.  Chandless,  m  reply. — ^This  is  a  case  m  which  the 
amendment,  if  necessary,  should  be  allowed.  If  the  ob- 
jections which  have  been  taken  were  fatal,  the  defendant 
would  have  demurred.  On  the  contrary,  he  puts  in  an 
answer  stating  that  he  is  willing  to  come  to  a  fair  and  just 
account  After  such  a  clear  submission  to  account,  ought 
the  objections  to  prevail  ?  It  is  said  that  there  is  no  offer 
to  pay^  and  no  offer  to  redeem.  Upon  the  first  point,  the 
proposition  is  not  shaken,  that  a  bill  for  an  account  carries 
with  it  an  offer  to  pay  the  balance.  Upon  the  second 
pomt,  how  does  the  case  stand?  Here,  no  doubt,  there  is 
a  trust  for  the  grantee,  upon  failure  of  payment  of  the  an- 
nuity, to  enter  into  the  receipt  of  the  rents  and  profits ; 
but  there  is  an  ultimate  express  trust  for  the  plaintiffs. 
How  are  they  to  get  at  the  surplus,  of  which  there  is  an 
express  trust  for  them,  without  filing  a  bill  for  an  account? 
Is  the  grantee,  under  such  circumstancesi  to  receive  the 
rents  and  profits  for  twenty  years,  and  not  to  be  called  on 
to  account  without  an  offer  by  the  other  party  to  re-pur- 
chase ?  This  is  an  annuity,  and  not  a  mortgage;  and  the 
power  is,  in  truth,  to  repurchase,  and  not  to  redeem.  In 
bankruptcy,  the  grantee  of  an  annuity  cannot  prove  for 
the  original  price  of  the  annuity,  but  for  that  price  re- 
duced by  subsequent  diminution  in  its  value.  It  is  a 
mistake  to  say  that  the  bill  cannot  be  amended.  Leave 
to  amend  is  only  refused  where  the  party  asks  for  relief  in- 
consistent with  the  prayer  of  his  bill — ^where,  for  instance, 
a  party  files  a  bill  as  a  specific  creditor,  and,  not  being  able 
to  prove  his  case  in  that  character,  wishes  to  make  him- 
self a  general  creditor ;  but  that  does  not  apply  where 
the  general  aspect  of  the  bill  remains  the  same.  The 
partnership  cases  are  scarcely  applicable ;  but,  admitting 

c  » 
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1836.        them  to  be  80r  the  case  of  Richards  v.  Ddvies  (a),  whicli^ 

is  later  than  any  that  have  been  cited,  overrules  Loscombe 

9.  V.  Russell  (6),. and  that  class  of  authorities. 

White. 

The  Court,  at  the  conclusion  of  the  argument,  called  on 
the  plaintiffs'  counsel  to  say,  whether  they  would  then 
undertake  either  to  pay  the  balance^  if  found  against  them, 
or  to  redeem ;  to  which  they  replied,  they  would  under- 
take to  pay,  but  not  to  redeem. 

In  the  course  of  the  cause,  the  defendant's  counsel  ten- 
dered proof  that  the  defendant  had  not  been  overpaid ; 
but  that,  on  the  contrary,  a  considerable  balance  was  due 
to  him. 

For  the  plaintiffs  it  was  contended,  that  such  evidence 
could  not  be  read  at  the  hearing  of  the  cause :  Walker  ▼. 
Woodward  (c). 

Alderson,  B.,  was  inclined  to  reject  the  evidence,  but 
said,  that,  in  the  view  which  he  took  of  the  case,  it  was 
unnecessary  to  decide  the  question. 

Feb.  2Ath.  Alderson,  B. — In  this  case  two  points  were  reserved 
for  consideration.  First,  it  is  objected,  that,  as  the  bill  is 
framed,  the  plaintiffs  cannot  have  the  account  prayed  for, 
for  that  this  bill  contains  no  offer  to  pay  the  balance,  if 
found  against  them.  But,  on  looking  at  the  cases,  I  think 
that  this  is  not  a  good  objection.  The  cases  seem  to  esta- 
blish that  the  prayer  of  an  account  is  equivalent  to  an 
offer  to  pay  the  balance,  if  ultimately  found  to  be  against 
the  plaintiff;  and  that,  in  case  it  be  found  against  the 
plaintiff,  the  Court  may,  on  further  directions,  decree 
against  him  that  be  do  pay  such  balance.  At  any  rate, 
as  there  is  an  offer  at  the  bar  on  the  part  of  the  plaintiffs 

(a)  2  Rubs.  &  M.  34?.  (&)  4  Sim.  8. 

(c)  1  Rubs.  10?. 
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to  do  this,  I  should  not  allow  this  objection  alone  to  de*        1B36. 
prive  them  of  the  remedy,  but  should  permit  them,  if  it 
were  necessary,  to  amend  their  bill  in  that  respect. 

But  there  is  a  second  objection.  This  is  a  bill  to  have 
an  account  of  rents  and  profits  of  premises  in  the  defen- 
dant's possession,  which  he  holds  under  an  annuity  deed, 
to  reimburse  himself  an  annuity  granted  by  the  person 
now  represented  by  the  plaintifi.  That  deed  contains  a 
clause  of  redemption  on  certain  terms.  There  is  no  ofier 
to  redeem  on  the  terms  of  the  deed,  or  even  to  re-purchase 
on  such  equitable  terms  as  the  Court  might  direct  on  in- 
quiry before  the  Master. 

Upon  this  it  is  contended  for  the  defendant,  that  the 
jurisdiction  of  this  Court  is  not  to  be  used  in  favour  of  a 
man  who  does  not  offer  to  do  complete  equity ;  and  that 
the  present  case  may  be  compared  to  that  of  a  partner- 
ship, where,  it  is  said,  the  Court  will  not  interpose,  un- 
less a  dissolution  is  prayed.  On  that  point  there  are 
contradictory  decisions;  the  opinion  of  Sit  John  Leach 
being  at  variance  with  that  of  Lord  Eldon  and  of  Sir 
Launcelot  ShadwelL  As  I  am  obliged,  therefore,  to  con- 
sider the  case  upon  principle,  it  seems  to  me  that  the 
reasons  assigned  by  the  two  latter  Judges  are  the  more 
satisfactory,  and  that  I  ought  to  adopt  their  opinion. 
Then,  what  is  the  principle  ?  It  seems  this — that,  where 
there  is  an  open  account  in  which  the  antecedent  items, 
respecting  which  the  account  in  equity  is  sought  to  be 
taken,  are  necessarily  connected  with,  and  not  capable  of 
being  severed  from,  the  other  items  of  the  account  which 
are  to  arise  in  future,  the  Court  will  not  interpose;  for  if 
it  did,  it  would  tolerate  the  bringing  of  a  suit,  which  could 
never  come  to  an  end  till  the  account  itself  was  closed ; 
for  the  state  of  the  account  would  be  continually  chang- 
ing whilst  it  was  under  discussion  and  settlement.  The 
party  who  seeks  redress  must  put  it  in  the  power  of  the 
Court  to  close  finally  by  its  decree  the  dispute  between 
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the  parties.  As  soon  as  he  does  this,  he  is  entitled  to  its 
assistance.  In  the  case  of  a  partnership,  therefore,  he 
must  pray  a  dissolution.  In  this  case  he  must  pray  either 
a  redemption  on  the  terms  in  the  deed;  or,  if  time  has 
made  an  alteration,  at  all  events  he  should  pray  a  re<-pur* 
chase  on  equitable  terms,  to  be  settled  by  the  Court. 
Neither  has  been  done  here^  nor  is  the  party  now  able  or 
willing  to  do  this.  I  think,  therefore,  that  the  bill  must 
be  dismissed  with  costs. 

But  I  think,  also,  I  must  reject  the  evidence  as  to  the 
account,  on  the  authority  of  the  cases  quoted,  and  on  the 
reason  of  the  thing,  which  confirms  Lord  Gifford's  au- 
thority. This  will  only  be  material  as  to  the  question  of 
costs. 

Decree  accordingly. 


1836. 
Dec.  Uth. 

1836. 
Feb.  25th. 
July  ttL 


Id  a  suit  for 
tithes  inttitated 
by  a  rector 
against  a  party 
who  was  both 
patron  of  the 


The 
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county  of  Northumberland,  and  the  Marquess  of  Water- 
ford  was  patron  of  the  rectory  of  Ford,  and  also  lord  of 
the  manor  of  Ford,  and  an  owner  and  occupier  of  land 
oT^bTnTa^or  Within  the  rectory, 
which  the  land  Jn  the  year  1830  the  plaintiff  filed  his  bill  in  this  Court 
tithes  claimed  against  the  Marquess  of  Waterford,  and  several  other 
•oo^tingthata  persons  his  tenants,  being  occupiers  within  the  rectory  of 
men?  of  Sa^V  ^^^^*  ^^'  *"  account  and  payment  of  the  great  and  small 

annum,  alleged 
by  the  defendant 

to  have  been  made  from  time  immemorial  in  lieu  of  all  dthes,  was  founded  on  a  series  of  oornipC 
contracts  by  way  of  resignation  bonds  and  otherwise,  between  suocetsive  patrons  and  rectors  :— 
Held,  upon  a  supplemental  bill  of  discovery  filed  by  the  rector,  that  the  defendant  was  bound  to 
produce  all  such  private  documents  in  bis  custody  relating  to  the  matters  inquired  after  by  the  bill 
as  did  not  constitute  bis  title  to  the  inheritance  of  the  manor,  or  the  lands  of  which  the  tithes  were 
claimed,  or  the  inheritance  of  the  tithes. 

The  plaintiff  is  not  bound  by  the  defendant's  construction  of  documents  in  his  possestiou  (not 
bis  title  deeds),  if  it  be  dear  from  the  circumstancca  that  they  may  relate  to  the  plaintiff's  title. 
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tithes  of  the  land  in  their  several  occupations.  To  that 
bill,  the  Marquess,  who  was  then  a  minor,  put  in  an  an* 
swer  by  his  guardian,  stating  his  belief  that  the  manor  of 
Ford,  containing  eight  thousand  acres,  had  been  from  time 
immemorial  comprised  within  the  parish  of  Ford,  and 
that  there  had  been  payable  from  time  immemorial  by  the 
lord  or  owner  of  that  manor  for  the  time  being,  by  equal 
half-yeariy  payments,  to  the  parson  of  the  parish  of  Ford 
for  the  time  being,  the  yearly  sum  of  40^  for  the  mainte- 
nance of  divine  worship  there,  in  lieu  of  all  manner  of 
tithes  arising  &c.  within  the  manor  of  Ford ;  and  that 
the  lord  or  owner  of  that  manor  for  the  tune  being,  or  his 
assigns^  had  from  time  immemorial  been  entitled  in  respect 
of  the  said  yearly  sum  of  40A,  to  all  the  tithes  within  that 
manor,  or  any  part  thereof.  The  defendant  made  no  an- 
swer to  a  charge  contained  in  the  bill,  as  to  deeds  and 
documents  in  his  custody. 

The  Marquess  of  Waterford  baring  come  of  age,  the 
plaintiff  filed  a  supplemental  bill  of  discovery  against  him 
and  the  other  defendants,  suggesting  that  the  lords  of  the 
manor  of  Ford,  who  were  patrons  of  the  rectory,  and  un- 
der whom  the  defendant,  the  Marquess  of  Waterford, 
claimed,  used  to  take  bonds  from  persons  about  to  be  pre- 
sented to  the  rectory,  conditioned  for  the  acceptance  of  an 
annual  sum  of  40/.,  in  satisfaction  of  the  tithes  within  the 
manor  of  Ford ;  that  when  no  such  bonds  were  given,  the 
rectors,  soon  after  their  induction,  used  to  make  leases  of 
those  tithes  to  the  lords  of  that  manor,  and  that  40/.  a- 
year,  or  some  such  annual  sum,  was  the  rent  reserved  on 
such  leases;  that  at  all  events,  by  some  instruments  or 
agreements,  the  sum  of  40/.  was  fixed  as  the  whole  amount 
to  be  received  by  the  rectors  from  the  lords,  for  the  tithes 
within  the  manor  of  Ford,  or  parish  of  Ford ;  and  that 
the  40iL,  alleged  by  the  Marquess  to  be  an  immemorial 
customary  payment,  had  its  origin  in  such  bonds  and  leases, 
or  other  instruments  or  agreements.    The  bill  then  con- 
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tained  other  statements  impeaching  the  defence  (o  the  ori-* 
ginal  bill,  namely,  that,  about  the  year  1578,  a  claim  was 
made  and  a  suit  instituted  in  respect  of  the  tithes  within  the 
manor  of  Ford,  by  the  then  rector  against  the  then  lord  of 
the  manor ;  that  a  decree  was  made,  referring  the  matters  in 
dispute  to  arbitration,  and  that  an  award  was  made  estab* 
lishing  the  rector's  right;  that  a  considerable  district,  caUed 
Catford  Law,  formerly  belonging  to  the  lords  of  the  manor 
of  Ford,  and  being  part  and  parcel  of  that  manor,  and  held 
as  such,  waS)  about  the  year  1660,  sold  by  the  then  lord 
of  the  manor  to  a  family  of  the  name  of  Carr,  and  that 
the  occupiers  of  that  land  had  ever  since  paid  tithes 
to  the  rectors  of  Ford;  that  another  district,  called 
Heatherslaw,  situate  within  the  parish  of  Ford,  and  form-^ 
ing  part  of  lands  for  which  the  40^  was  claimed  to  b^  paid 
in  lieu  of  tithes,  was  formerly  a  manor  of  itself,  and  paid 
tithes  in  kind  to  the  rector  until  purchased  some  time  be-* 
tween  1685  and  1717,  by  the  then  lord  of  the  manor, 
after  which  time  the  tithes  of  Heatherslaw  were  intro- 
duced into  the  leases,  bonds,  and  other  instruments, 
whereby  the  sum  of  40/.  was  received  by  the  rectors  of 
Ford,  in  lieu  of  the  tithes  of  the  lands,  the  property  of  the 
lord  of  the  manor  of  Ford. 

The  bill  then  alleged  that  the  defendant,  the  Marquess 
of  Waterford,  bad  in  his  possession,  custody,  or  power, 
divers  of  the  before-mentioned  bonds,  leases,  or  other  in- 
struments and  agreements,  and  also  the  before-mentioned 
award ;  and  alsodivers  old  deeds,instrument8,  and  writings, 
including  the  deeds  of  conveyance,  or  some  of  theip,  or 
some  copy  of  or  extract  from  or  abstract  of  them,  or  some 
of  them,  proving  the  allegations  in  the  bill  respecting  Cat- 
ford  Law  and  Heatherslaw ;  and  also  divers  other  deeds, 
papers,  and  writings,  which  would  shew  that  no  such  im- 
memorial payment  of  44)/.  existed,  or  which  would  in  tome 
way  tend  to  shew  the  plaintiff's  title  to  tithes  in  kind  within 
the  manor  of  Ford. 
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The  Marqiiessi  by  hisanswer, admitted  that  Catford  Law 
formed  part  of  the  manor  of  Ford,  and  had  been  sold  as 
stated  by  the  bill,  and  that  since  such  sale  the  occupiers  of 
it  had  paid  tithes  to  the  rector ;  but  be  alleged  that  this  was 
in  order  to  avoid  litigation.  He  stated,  that  he  had  not  in 
his  possession  the  conveyance  deeds  of  Catford  Law,  but 
that  he  had  those  of  Heatherslaw,  and  that  they  were  in-* 
eluded  in  the  second  schedule  to  his  answer.  He  denied  the 
other  material  allegations  of  the  bill.  Inanswer  to  the  gene- 
ralcharge  as  to  deeds  and  documents,  he  alleged  in  sub- 
stance as  fallows :— *-That  he  hath  in  his  possession  divers 
deeds  and  evidences  of  title,  papers,  and  writings  relatuig 
to  the  tithes  of  the  parish  of  Ford,  but  that  such  deeds, 
&c.,  .all  relate  to  his,  the  defendant's,  title  to  the  said 
manor  or  the  lands  therein,  or  the  tithes  thereof,  and  that 
the  same  do  not  relate  to  the  plaintiff's  title  to  any  tithes 
whatever  within  the  parish  or  manor;  that  he  hath,  in 
the  first  part  of  the  second  schedule  to  bis  answer  annexed,' 
and  which  he  prays  may  be  taken  as  part  thereof,  set  forth, 
according  to  the  best  of  his  knowledge,  a  full  and  true  list 
and  description  of  such  deeds,  &c«,  as  are  so  in  his  pos- 
session ;  that  he  hath  in  the  second  part  of  the  second 
schedule,  &c.,  and  which  he  prays,  &c.,  set  forth  a  full 
and  true  list  and  description  of  divers  deeds,  &c.,  which 
relate  to  the  tithes  of  the  said  manor;  (but  which  are  not 
in  the  defendant's  possession  or  power,  except  that  he  or 
his  agent  may  have  an  inspection  thereof  at  his  bankers') ; 
that  the  deeds,  &c.,  so  deposited  with  his  b  inkers,  all 
relate  to  the  defendant's  title  to  the  said  manor  or  the 
lands  therein,  or  to  his  right  and  title  to  the  tithes  of  the 
said  manor,  and  that  the  same  do  not  relate  to  the  plain* 
tiff's  title  to  any  tithes  whatever  within  the  said  parish,  or 
within  the  said  manor;  that  the  plaintiff  is  not,  as  the 
defendant  submits  and  insists,  entitled  to  the  production, 
either  in  this  Court  or  Qtherwi^c,  of  all  or  any  of  the 
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deedsi  evidences,  papers  and  writingSt  comprised  in  either 
the  first  or  second  parts  of  the  second  schedule. 

The  answer  then  contained  a  denial  that  the  defendant 
had  ever  had  in  his  possession  the  bonds,  leases,  and  other 
instruments  inquired  after  by  the'  bill,  if  any  such  ever 
existed;  or  save,  as  appeared  by  the  second  schedule,  any 
papers  or  writings  relating  to  the  payment  of  40/.,  or  any 
other  sum  in  lieu  of  the  tithes  mentioned  in  the  bilL 

A  motion  was  now  made  on  behalf  of  the  plaintiff  for 
the  production,  in  the  usual  manner,  of  the  deeds  and  do- 
cuments mentioned  in  the  first  part  of  the  second  schedule 
of  the  answer,  and  that  the  defendant  might  procure  for 
the  plaintiff  an  inspection  of  the  deeds  and  documents 
mentioned  in  the  second  part  of  the  second  schedule. 


Mr.  Botelerf  and  Mr.  Lowndes,  for  the  motion. — ^The 
plaintiff  cannot  call  upon  the  defendant  for  the  production 
of  such  documents  as  constitute  the  defendant's  title  to  the 
inheritance  in  the  manor  or  the  tithes,  nor  does  he  ask  for 
the  cofHes  of  pubUc  documents ;  he  therefore  confines  his 
application  to  such  documents  as  are  collateral  to  the  title, 
and  not  of  a  public  nature.  The  cases  establish  that  dis- 
tinction: Firkins  Y»  Lou>e(a)t  ColUnsY,  Gresley{b),  NeuH 
tan  V.  Beretford  (c).  The  plaintiff  has  a  right  to  inspect 
these  documents,  and  to  submit  to  the  Court  that  the  de- 
fendant's construction  of  them  is  wrong.  He  is  not  bound 
to  take  the  defendant's  word  that  they  speak  only  in  favour 
of  his  own  title.  The  right  to  the  inspection  is  fully  ad- 
mitted by  that  passage  of  the  answer  which  alleges  "  that 
save,  as  appears  by  the  second  schedule,"  the  defendant 
has  no  documents  relating  to  the  matter  in  issue. 


Mt.Swanston  and  Mr.  Purvis,  contra.— The  plaintiff  has 

(a)  M'Cleland,  73.  (b)  2  Y.  &  J.  490. 

(c)  lYouDge,d77. 
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not  shewn  upon  the  answer  a  soflBcient  title  for  the  produc*        1835. 

tion  of  these  documents.     On  the  contrary,  it  is  expressly      "     '     ' 

demed  by  the  answer  that  they  relate  to  the  plaintiff's  9. 

title;  and  Bligh  v.  Bersan  (a)  shews  that  the  defendant's   ^^^17^^. 

constnicdon  in  this  respect  will  be  adopted  by  the  Court* 

That  case  was  recognised  in  Hardman  v.  Ettames  (b).  The 

plaintiff  ought  in  general  to  shew  some  interest  in  the  do-> 

cuments  he  seeks  to  have  produced;  but  here,  as  rector,  he 

has  a  common  law  title  which  cannot  be  affected  by  deeds 

and  documents.     In  Sampson  v.  SweUenham^c)^  Sir  John 

Leach  refused  to  order  the  production  of  a  deed  which  gave 

the  defendant  title,  but  which  was  not  connected  with  the 

plaintiff's  title.    [The  Lord  Chief  Baron.— The  object 

here  certainly  is  not  to  establish  the  plaintiff's  title  but  to 

impeach  the  defendant's.]     There  is  no  authority  for  this 

application.    In  two  oF  the  cases  cited,  the  motion  was 

for  the  production  of  the  vicar's  books;  but  they  are 

public  documents,  which  the  tithe-payers  have  a  right  to 

inspect,  in  order  to  see  what  payments  have  been  made 

by  their  ancestors.     Glegg  ▼.  Legh  {d)  is  an  authority 

against  the  present  motion,  though  the  demurrer  in  that 

case  was  held  to  go  too  far,  and  was  therefore  overruled. 

[The  Lord  Chief  Baron* — But  it  appears  from  the  Vice* 

Chancellor's  observations  in  that  case,  that  if  the  defendant 

had  confessed  by  the  demurrer  that  he  had  in  his  pos* 

session  a  copy  of  the  deed  by  which  he  had  conveyed  the 

tithes  to  another  person,  that  would  have  shewn  he  had  no 

title;  and  though  the  plaintiff  could  see  nothing  else,  yet 

they  might  see,  if  they  could  get  at  it,  the  deed  by  which 

the  defendant  had  conveyed  his  right  away]. 

Mr.  Boteler  replied,  contending  that  the  bill  sufficiently 
charged  that  the  defendant  had  documents  in  his  posses* 


(o)  7  Price,  206^  (c)  5  Msdd.  16. 

{b)  2  M.  &  K.  745.  (d)  4  Msdd.  193. 
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sion  which  disjproved  his  case,  and  that  those  charges 
were  not  met  by  an  answer  denying  generally  that  the 
plaintiflThad  an  interest  in  the  documents. 

.  The  Lord  Chief  Baron. — I  have  fluctuated  much  in 
my  opinion  in  the  course  of  the  argument,  because  I 
wished  to  see  if  there  was  any  case  of  a  rector  who  had 
been  able  by  a  bill  of  discovery,  or  under  the  authority 
of  this  Court,  to  compel  a  defendant  to  produce  documents 
which  did  not  in  fact  tend  to  advance  the  rector's  title, 
hut  to  defeat  that  of  his  antagonist.  The  case  cited  by 
Mt.  Purvisj  and  decided  in  the  year  1819,  was  that  of  a 
rector's  book.  The  bill  was  filed  by  a  rector,  and  upon 
an  application  for  that  purpose  the  Court  refused  to  com- 
pel the  defendant  to  produce  the  book  of  a  former  rector, 
which  was  supposed  to  have  found  its  way  into  the  hands 
of  that  rector's  executors,  and  thence  into  the  possession 
of  the  defendant.  Now,  if  I  considered  the  present  case 
exactly  like  that,  I  should  of  course  follow  that  precedent; 
but  it  strikes  me,  upon  looking  at  the  whole  of  this  case^ 
that  the  plaintiff*  is  entitled  to  some  discovery.  The  gene- 
ral rule  in  these  cases  is,  that  the  defendant  shall  not  be 
compelled  to  produce  his  own  title  deeds,  but  that  rule  is 
very  much  confined  to  title  deeds  relating  to  real  property. 
I  do  not  mean  to  say  that  title  deeds  of  tithes  would  not 
fall  under  that  head ;  but  in  a  case  where  the  rector  files 
his  bill,  and  his  prima  facie  title  to  the  rectory  is  admitted, 
but  the  thing  put  in  issue  is,  whether  his  right  to  receive 
tithes  in  kind  has  been  modified  or  defeated  by  some  cus- 
tom or  conveyance  in  former  time,  and  entitles  him  only 
to  40/.  a  year,  it  cannot  be  denied  that  ail  the  matter 
which  establishes  tliat  must  have  a  very  great  relation  to 
his  title.  It  is  proposed  to  modify  this  motion  so  as  to 
exempt  all  those  deeds  that  appear  upon  the  schedules  to 
relate  to  the.  defendant's  title  to  the  manor,  or  to  the  lands, 
or  to  any  title  of  inheritance,  and  to  apply  it  only  to  those 
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feorU  of  documents  which  are  surmised  by  the  bill  to  refer 
to  certain  contracts  between  the  rectors  and  the  patrons 
for  the  time  beings  under  \a  hich  the  custom  as  to  this  401^ 
is  said  to  have  grown  up.  Now,  if  there  be  any  documents 
in  existence  that  would  throw  any  light  on  the  origin 
of  that  custom,  and  if  at  the  same  time  I  should  say  that 
the  rtetor  is  not  entitled  to  have  a  discovery  of  those 
documents,  what  would  be  the  result?  That  on  the  hear- 
ing of  the  cause  the  defendant  would  not  produce  those 
documents,  but  only  such  as  might  prove  the  custom  with- 
out any  qualification.  I  think,  therefore,  that  justice  re- 
quires that  the  motion,  as  modified,  should  be  granted. 
The  mere  opinion  of  the  defendant  that  the  documents  do 
not  relate  to  the  plaintiff's  title,  cannot  alter  the  case ; 
because  it  is  quite  clear  they  do  relate  to  his  title  if  they 
have  relation  to  the  tithes  at  all. 
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It  was  ordered  that  the  defendant  should  within  a 
given  time  produce  for  the  inspection  of  the  plain- 
tiff and  his  agents  the  several  deeds,  evidences, 
papers  and  writings,  mentioned  in.  and  referred  to 
in  the  first  part  of  the  second  schedule  of  his  an- 
swer, except  the  deeds,  evidences,  papers  and 
writings,  forming  the  title  to  the  inheritance  of  the 
manor  of  Ford,  and  lands,  the  tithes  of  which  are 
claimed  to  belong  to  the  defendant :  and  except  the 
deeds,  evidences,  papers,  and  writings,  forming  the 
alleged  title  to  the  inheritance  of  such  tithes :  and 
except  also  the  copies  of  documents  in  public 
courts  or  depositories  for  writings.  Liberty  to  the 
plaintiff  and  his  agents  to  take  copies  of  or.  extracts 
from  the  documents  so  to  be  produced. 


so 
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Feb.  25th. 
Upon  a  rector's 
bill  for  tithes, 
and  a  supple- 
menUl  bill  for 
discovery  of 
documents  im- 
peaching the 
defence,  held 
that  the  defen- 
dant was  not 
bound  to  pro- 
duce certidn  old 
brieftinhis 
possession,  In 
order  to  prove 
the  plaintiff*s 
allegation  that 
a  former  rector's 
bill,  which  had 
been  met  by  the 
same  defence, 
was  dbmissed 
in  consequence 
of  collusion 
between  the 
parties. 

field,  also, 
that  the  defen- 
dant was  not 
bound  to  pro- 
duce certain 
leases  which  had 
been  granted  by 
his  predecessors 
of  the  lands  for 
which  the  tithes 
were  sought. 

A  plaintiff  is 
not  entitled  to 
the  production 
of  documents 
which  cannot, 
from  their  na- 
ture, be  evidence 
of  hb  titie, 
though  they 
may  impeach 
that  of  the 
ilefendant. 


The  defendant  not  having  produced,  as  the  plaintiff  con- 
ceived, all  the  documents  which  he  was  bound  to  produce 
under  the  foregoing  order,  a  motion  was  now  made  for  the 
production  of  all  the  briefs  and  a  number  of  leases  (appa- 
rently leases  of  lands  within  the  manor,  and  occasionally  of 
the  tithes)  comprised  in  the  first  part  of  the  second  sche- 
dule of  the  defendant's  answer.  The  briefs  appeared  to 
relate  to  a  variety  of  suits;  but  among  them  was  a  suit 
instituted  in  Chancery,  in  the  year  1683,  by  Jenkins,  who 
was  lessee,  under  the  rector,  of  the  tithes  ofpartof  the 
lands  now  belonging  to  the  Marquess  of  Waterford,  against 
Blake,  who  was  then  lord  of  the  manor  of  Ford.  In  that 
suit  the  same  defence  was  made  as  on  the  present  occasion, 
and  the  bill  was  dbmissed.  It  did  not  appear  from  the 
Register's  book  that  that  decree  was  taken  by  consent,  nor 
on  the  other  hand,  though  the  names  of  several  counsel 
were  mentioned,  that  any  evidence  was  read  at  the  hear- 
ing. The  object  of  obtuning  the  briefs  was  to  find  out 
under  what  circumstances  that  bill  was  so  dismissed. 

Mr.  Boteler,  and  Mr.  Loumdes,  for  the  motion. — 
There  is  reason  to  believe  that  in  the  suit  of  Jenkins 
V.  Blake,  the  plaintiff  examined  several  witnesses  who 
completely  disproved  the  defence  there  set  up,  which 
was  the  same  as  the  present.  Why  the  evidence  in 
that  case  was  not  read,  does  not  appear;  but  if,  as 
suggested  by  the  bill,  the  rectors  were  in  the  habit  of 
giving  resignation  bonds,  that  circumstance  would  ope- 
rate to  prevent  them  from  enforcing  their  demands. 
The  briefs  might  throw  considerable  light  upon  these 
matters.  [The  Lord  Chief  Baron. — ^What  use  could  you 
make  of  a  brief  in  evidence  !]  The  observations  on  a  brief 
are  the  statements  of  the  party  who  delivers  the  brief; 
they  are  his  declarations.  Suppose  a  defendant  in  a  tithe 
suit  to  have  declared  that  he  held  the  tithes  upon  lease, 
but  that  he  was  anxious  that  the  lease  should  assume  the 
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uppearance  of  a  modus ;  that  declaration  would  be  evidence        1836. 
Against  him.    Suppose,  again,  instead  of  making  a  deda*      knigbt 
ration,  he  had  given  instructions  to  counsel  for  drawing  •• 

his  answer  to  that  efiect,  and  the  answer  bad  been  Bled ;  WATBavoRj». 
would  not  that  be  evidence  against  him  ?  [The  Lord  Chirf 
Baron. — Instructions  to  counsel  to  consent  would  be  evir 
dence  to  shew  how  it  happened  that  a  cause  had  been  so  . 
disposed  of;  and  so  far  they  would  be  evidence  against  him. 
I  doubt,  however,  whether  any  other  instructions  would 
be  evidence  against  him.  They  are  drawn  up  by  his  attor- 
ney. According  to  some  recent  decisions,  cases,  stated  for 
the  opinion  of  counsel  may  be  ordered  to  be  produced 
for  the  inspection  of  the  opposite  party.  But  I  doubt 
the  authority  of  those  decisions.  In  the  older  cases  on 
this  subject,  the  party  seeking  the  production  of  such 
statements  had  a  direct  interest  in  them.]  A  case  stated 
for  the  opinion  of  counsel  may  lead  the  party  to  the  sources 
of  evidence.  Though  not  itself  evidence,  it  nuiy  be  valu- 
able for  the  purposes  of  discovery.  [The  Lord  Chirf 
Baron. — Then  you  are  not  at  liberty  to  ask  for  your  op- 
ponent's title  deeds,  but  you  are  at  liberty  to  ask  for  the 
case  which  may  disclose  his  whole  title.  I  am  aware  that 
a  case  has  been  sometimes  ordered  to  be  produced  without 
the  counsel's  opinion ;  as  if  that  made  any  difference.  Is 
there  any  principle  in  that  ?  In  the  recent  case  of  Bolton 
V.  Corporation  of  Liverpool  (a),  it  was  decided  by  the 
Vice-Chancellor  that  two  cases  laid  before  counsel  many 
years  since,  by  the  town  clerk  of  the  corporation,  might  be 
produced  for  the  inspection  of  the  plaintiff.  I  had  an 
opportunity  of  investigating  the  authorities  on  which  that 
decision  was  made,  and  I  found  that  they  were  all  cases 

(a)   Heard   before    the   Vice-  Brougham,  on  the  29th  of  August, 

GhanceUor  on  demurrer,  24th  of  1831,  when  his  Lordship  affirmed 

May,  1831,  when  the  demurrer  the   Vice-Chancellor's    deciuon. 

was  overruled.     The  defendants  The  case  upon  demurrer  is  not 

appealed  from  this  decision,  and  reported. 
the  case  was  heard  before  Lord 
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in  which  tiie  party  seeking  the  production  had  a  direct 
interest  in  the  documents  sought  for.  I  recommended  an 
appeal  to  the  Lord  Chancellor^  who  was  struck  with  the 
reasons  for  the  appeal,  but  thought  himself  bound  by  the 
authorities  to  confirm  the  Vice-Chancellor's  decision.  I 
capnot  see,  however,  how  these  cases  could,  under  the 
circumstances,  be  evidence  against  the  corporation.]  At 
all  events,  if  the  plaintiff  is  entitled  to  the  cases,  he  is  en-^ 
titled  to  the  briefs.  In  the  case  mentioned  by  your  Lord- 
ship, Lord  Brougham  considered  a  case  and  a  brief  in  the 
same  light.  Now  here,  one  or  two  cases  have  been  pro- 
duced by  the  defendant,  in  which  the  case  of  Jenkins  v. 
Blaie  is  adverted  to,  and  it  is  stated  that  no  evidetice 
was  given  by  the  plaintiff.  The  fact  is,  however,  that  the 
plaintiff  examined  eight  witnesses.  It  may  be  material, 
therefore,  for  the  plaintiff  to  shew  that  the  party  must 
have  known  the  statement  to  be  false,  and  that  it  was 
made  for  fraudulent  purposes.  An  order  might  be  made 
for  the  production  of  the  briefs  with  the  exclusion  of  par- 
ticular parts*  As  to  the  leases,  they  are  not  amongst  the 
deeds  excluded  by  the  order,  not  being  title  deeds  aflect- 
ing  the  inheritance  in  the  lands  and  tithes.  It  appears  in 
some  of  the  early  leases,  that  the  tithes  were  not  leased 
with  the  lands ;  and  it  is  material  to  the  plaintiff  to  see 
how  the  variation  in  that  respect  arose. 


Mr.  SfDansiont  and  Mr.  Purvis,  contrd. — ^There  is  no 
case  in  which  the  production  of  briefs  has  been  ordered 
by  a  Court  of  equity  under  circumstances  like  the  present. 
Upon  what  principle  does  the  plaintiff  apply  for  their 
production  ?  On  the  sole  ground  that  they  matf  be  evi* 
dence  in  his  favour :  but  that  alone  is  not  a  sufficient 
reason  for  their  production.  If  the  bill  in  Jenkins  v.  Blaie 
had  been  dismissed  by  consent,  it  would  have  so  appeared 
by  the  decree.  If  it  was  not  dismissed  by  consent,  (and 
by  the  form  of  the  decree  it  may  be  inferred  that  it  was 
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not),  the  briefs  in  question  cannot  be  admitted  in  evidence  1836. 
to  contradict  the  record.  [The  Lord  Chief  Baron.— Sx^^ 
]pose  a  decree  made  many  years  ago,  apparently  not  by  con- 
sent ;  might  not  living  witnesses  be  called  to  prove  that  the  watbrpord. 
decree  was  collusive,  and  that  the  cause  was  never  heard  ? 
I  remember  a  case  in  which  a  decree  made  a  hundred 
years  ago,  was  proved  to  have  been  collusive.  The  sug- 
gestion here  is,  that  a  succession  of  payments  of  402.  have 
been  obtained  by  a  succession  of  collusive  acts  between 
the  patron  and  the  rector,  and  that  statements  have  found 
their  way  into  a  Court  of  equity  for  the  purpose  of  giving 
colour  to  the  patron's  right.  Now,  if  the  plaintiff*  could 
shew  that  one  mode  of  attempting  to  establish  that  right 
was  to  file  a  bill  and  get  it  dismissed,  as  if  upon  the  merits, 
would  not  that  be  evidence  to  shew  a  systematic  plan  of 
accumulating  evidence  for  that  purpose  ?]  The  records 
must  speak  for  themselves.  There  is  no  suggestion  in  the 
bill  that  any  fraud  Was  practi^^ed  upon  the  Court  in  this 
case.  In  a  case  like  that  of  the  Duchess  of  Kingston  (a), 
evidence  might  well  be  admitted  to  shew  that  the  judg- 
ment of  a  Court  had  been  obtained  collusively,  but  not 
in  a  case  like  the  present,  where  the  bill  makes  no  charge, 
and  the  parties  give  no  evidence  whatever  of  fraud  in  ob- 
taining the  decree.  If  there  be  no  ground  for  such  a  sug- 
gestion, is  a  note  on  the  brief  of  counsel  to  be  admitted  to 
impeach  the  record?  The  observations  of  Lord  Brougham^ 
in  BoUon  v.  Corporation  ofLiverpool,  are  peculiarly  appli- 
cable to  this  case.  **  The  plaintiff^*'  says  his  Lordship, 
**  does  not  claim  any  thing  positively  or  affirmatively  under 
the  documents  m  question.  He  onl^  defends  himself 
against  the  claims  of  the  corporation,  and  suggests  that 
the  documents  evidencing  their  title  may  aid  his  defence. 
How  ?  By  proving  his  title,  he  says.  But  how  can  these 
documents  prove  his  title  ?     Only  by  disclosing  some  de- 

(a)  20  How.  St.  Tr.  358. 
VOL.  II.  D  ^  £Q    EX. 
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feet  in  the  corporation.'*  In  a  subsequent  part  of  hia 
judgment  he  treats  the  production  of  a  brief  as  a  propo« 
sition  too  absurd  to  be  thought  of ;  and  observes^  that  if 
such  a  practice  was  allowed,  no  man  would  be  safe.  In 
the  present  case,  the  Court  is  called  upon  to  presume  that 
the  briefs  contain  evidence  that  the  decree  in  a  certain 
cause  was  obtained  by  fraud*  Having  made  that  pre- 
sumption, the  Court  is  to  frame  an  order  under  which  that 
may  be  proved  to  be  true,  which  has  been  already  pre- 
sumed to  be  true.  Why  should  the  Court  make  any  such 
presumption  ?  Besides,  the  production  of  documents  of 
this  nature  leads  to  this  result — that  although  what  a 
client  states  to  his  solicitor  cannot  be  used  in  evidence 
against  him,  yet,  if  the  solicitor  take  the  statement  in  short 
hand,  and  copy  it  out  and  lay  it  before  counsel,  it  will  in 
that  shape  be  evidence  against  the  cHent 

With  respect  to  the  leases,  the  production  of  them,  if  it 
assisted  the  plaintiff*  at  all,  could  only  do  so  by  means  of 
impeaching  the  defendant's  title.  We  do  not  dispute  that 
a  plaintiff  in  a  Court  of  equity  is  generally  entitled  to  a 
discovery  of  documents  which  aid  his  title  ;  but  there  are 
several  exceptions  to  the  rule.  One  exception  your  Lord- 
ship has  already  acted  upon,  in  not  allowing  the  produc- 
tion of  the  defendant's  title  deeds.  Another  is,  that  the 
plaintiff*  has  no  right  to  call  on  the  defendant  to  give  any 
evidence  of  liis  title  for  the  mere  purpose  of  impeaching  it. 
Now,  the  sole  object  of  the  plaintiff  in  calling  for  these 
leases  must  be  to  impeach  the  title  of  the  Marquess  as 
lessor.  Besides,  leases  are  muniments  and  evidences  of 
title.  Suppose  the  property  had  descended  from  heir  to 
heir  for  a  long  series  of  years,  the  leases  would  be  evidence 
of  the  possession  and  freehold.  It  is  said  they  do  not 
convey  the  freehold,  and  therefore  are  not  within  the  ex- 
ception to  the  order ;  but  that  argument  would  apply  to  a 
lease  for  a  year. 
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Mr.  Soiekr,  in  reply* — ^Instructions  giren  to  counsel  are        1^36. 
not  in  the  nature  of  confidential  communications.     Be-      ^^i^^ 
ndes,  the  notes  of  counsel  on  the  briefs^  though  not  in  9, 

themselves  evidence^  may  lead  to  the  production  of  most  watIkpord. 
material  evidence.  The  notes  of  counsel  are  not  confi- 
dentid.  Thb  is  altogether  a  new  species  of  ca»e.  Such 
a  series  of  coHusion  as  the  bill  suggests  is  seldom  offered 
to  the  consideration  of  a  Court.  The  decree  in  Jenkin$  v. 
Blaiet  as  it  stknds,  is  not  in  the  usual  form,  and  on  the 
fiMe  of  it  leads  to  a  suspicion  that  no  evidence  was  read  at 
the  hearing  of  that  cause.  The  leases  do  not  concern  the 
iitle,  but  only  shew  how  the  persons  in  possession  dealt 
with  the  land. 

.  The  Lord  Chief  BAaoN.-r--When  this  case  was  first 
before  me,  I  was  not  insensible  to  the  argument  that  the 
title  of  the  rector  to  tithes  was  simply  his  possession  of 
the  rectory,  and  that  he  had  no  occasion  to  seek  any  other 
evidence  of  title,  and  that  the  onus  of  proving  that  he 
had  no  title  rested  on  the  defendant  But  it  appeared  to 
me  that  the  defendant,  who  claimed  the  tithes  in  this  case, 
being  the  patron,  probably  could  claim  them  under  the 
rector  only,  and  therefore  might  have  documents  in  his 
possession  forming  part  of  the  evidence  of  the  rector's 
title;  and,  as  far  as  the  plaintiff's  motion  extended  to  such' 
evidence,  I  thought  it  only  reasonable  that  he  should  have 
it,  but  that  I  should  protect  the  defendant  from  producing 
the  evidence  of  any  title  paramount  to  that  which  the  rec- 
tor might  claim.  Now,  it  seems  from  certain  cases  that 
have  been  already  produced,  that  proceedings  have  taken 
place,  more  than  a  century  since,  between  the  rector  and 
the  patron,  in  respect  of  these  tithes,  and  the  plaintiff  now 
calls  upon  me  to  make  a  further  order  for  the  production 
of  the  briefs  in  a  cause  which  was  either  consented  to  or 
adjudicated  in  this  matter  more  than  a  hundred  years  ago, 
and  also  for  the  leases  which  have  been  granted  by  the 
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defendant  and  those  under  whom  he  claims,  to  the  occu- 
piers and  tenants  of  the  property  for  which  the  tithes  are 
sought.  Now,  no  case  has  been  cited  where  a  party  has 
been  held  to  be  bound  to  produce  a  brief  upon  a  bill  of 
discovery  filed  against  him.  It  is  dangerous  to  lay  down 
a  universal  rule  upon  the  subject.  I  can  imagine  a  case 
where  it  might  be  necessary  to  order  the  production  of  a 
brief,  but  it  must  be  a  strong  case.  What  has  been  stated 
for  the  plaintiff  furnishes  evidence  sufficient  to  dispose  of 
the  decree,  to  which  allusion  has  been  made,  without  or- 
dering the  production  of  the  briefs  in  that  cause ;  and  I 
think  that  the  argument  which  has  been  urged  on  the 
other  side  is  just,  namely,  that  I  am  necessarily  called  upon 
to  presume  collusion,  in  order  to  allow  of  their  production. 
If  a  brief  could  be  made  evidence  in  support  of  the  plain- 
tiff.'s  title,  that  might  be  a  ground  for  its  production ;  but 
it  cannot  be  used  as  evidence.  I  can  see  nothing  of  thia 
sort  which  can  be  evidence  for  the  plaintiff,  unless  it  were 
instructions  to  counsel  on  the  back  of  the  brief,  to  con* 
sent.  I  do  not  see  that  I  can  carry  it  further  than  that; 
and  I  shall  not  make  a  precedent  for  so  doing.  Even  the 
cases  in  which  consent  briefs  have  been  produced  have 
been  considered  as  of  doubtful  authority. 

Then  as  to  the  leases,  they  are  undoubtedly  evidence  of 
the  defendant's  title.  I  do  not  see  what  use  the  plaintiff 
could  make  of  them.  All  he  could  do  would  be  to  throw 
a  doubt  on  the  defendant's  title.  To  shew  in  what  way 
the  patrons  have  granted  those  leases  is  not  material  to 
the  plaintiff's  case.  I  think,  therefore,  that  I  cannot  com- 
ply with  this  application.  The  plaintiff  has  already  had 
quite  as  much  assistance  as  he  ought  to  have. 


Motion  refused. 
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After  the  preceding  motion  had  been  disposed  of,  1836. 

some  further  deeds  and  papers  were  discovered  by  the  „ 

agent  of  Lord  Waterford  ;  upon  which  his  Lordship,  hav-  v. 

ing  obtained  an  order  for  that  purpose,  filed  his  supple-  Watj^bforo. 

mental  answer,  with  two  schedules  annexed,  setting  forth  J^}f  Ut. 

a  list  of  all  the  documenU  in  the  defendant's  custody.  Cas«*  f ^'^"^  ^f 

^      the  opinion  of 

Some  of  these  had  been  already  produced,  the  others  the  counsel,  wbether 

defendant  objected  to  produce.     Amongst  the  latter  do-  made  with  re- 

cumenta  were  the  following;  namely,  certain  letters  stated  conumptadon^ 

in  the  schedule  to  be  confidential,  and  apparently  written  ^^.a°  existing 

suit  or  action, 

by  solicitors  to  their  clients,  owners  of  the  manor,  in  rela-  are  not  eTidence 
tion  to  former  suits  for  tithes  within  the  manor  of  Ford  ;  pfny'on  wboMi 
court-rolls  for  the  manor  of  Ford  during  the  year  1658,  »«h*if  they  are 

o  ^  '    stated,  or  whose 

and  several  succeeding  years ;  maps,^  described  as  seven-  interesu  they 

teen  old  maps  or  plans,  and  surveys  of  several  parts  of  the  if  they  tend  to ' 

Ford  estate,  and  a  modern  map  of  the  Ford  estate ;  and  pa^'aVue?he 

the  answer  of  J.  H.  Delaval,   formerly  a  lord  of  the  w  not  compeiia- 

-  ble  by  suit  in 

manor,  to  a  bill  in  Chancery,  brought  by  Greorge  Marsh,   equity  to  pro- 

1     «  duoe  them. 

Cl«'*'  Confidential 

letters  between 
__  t  -m.r      -r  »  i  #•         i  solicitor  and 

Mr*  Bottler f  and  Mr.  Laumdes,  now  moved  for  the  pro-  client  aredmi- 
duction  of  the  documents  above  specified,  observing  that    ''^upon^a  bill 
the  question  as  to  the  confidential  letters  must  be  put  upon  ^y^^ctor  for 
the  same  footing  as  that  of  cases  submitted  for  the  opinion  lord  of  a  manor 
of  counsel.     Upon  that  point  they  cited  Radcliffe  v.  Furs-  tithes  within 
man  {a\  Preston  y.Carr{b),  Beresfordy.  Newton  (c),  md  liVfend^ma; 
Bolton  v.  Corporation  of  Liverpool  (d) ;  and  observed,  that  ^^^^^^^^^ 
in  the  latter  case  Sir  L.ShadweU^  and  afterwards  Lord  maps  of  the 
Brougham^  had  taken  a  distinction  between  old  and  new  ^e^cour't^roii^ 
cases,   and   that  the  same  distinction   was  admitted  in  ^"e'^^^'^ti'de 

of  his  own  lands 
within  the  manor. 
An  answer  to  a  former  bill  for  the  same  matter,  though  not  filed,  is  to  be  deemed  a  public  docu- 
ment, unlets  the  contrary  be  shewn  ;  if,  therefore,  it  relate  to  the  plaintiff's  title  in  an  existing 
suit,  the  defendant,  in  whose  custody  it  is,  will  be  ordered  to  produce  it,  unless  he  can  swear  that 
it  was  not  intended  to  be  used  as  an  answer. 

(a)  2  Bro.  P.  G.  514.  Toml.  Ed.  (h)  1 Y.  &  J.  175. 

(c)  1  Youige,  377.  (d)  3  Sim.  467 ;  1  M.  &  K.  88. 


88 


EQUITY  CA8B8  IN  THE 


1836.  Hughes  ▼.  Biddulph  (a)»  Vent  v.  Paey  (b),  Garland  y. 
Scoti  (c).  [The  Lord  Chief  Baron.— I  do  not  think  it 
material  whether  such  communications  rehtte  to  a  cause 
WiHwoBD.  BOW  in  progress^  or  to  matters  which  took  place  on  former 
occasions.  In  BoUon  v.  Corporation  of  Liverpool^  Lord 
Brougham  was,  I  believei  of  that  opinion,  but  thought 
himself  bound  by  the  authorities  to  adhere  to  the  db- 
tinction.] 


Mr.  Swansion,  and  Mr.  Bagshawe,  eonird^  olgeeted  to 
the  production  of  the  letters,  and  cited  Bligh  y«  Ber- 
son  (d),  Wilson  v.  Foster  (e),  Purcell  ▼•  Macnamara  (f), 
Greenough  v.  Gaskell  (g)t  Richards  v.  Jackson  (h), 
Aldridge  v.  Heathcole  {$).  They  also  cited  and  com- 
mented upon  Lord  BroughanCs  judgment  in  BoUon  ▼• 
Corporation  of  Liverpool,  observing,  that  although  hia 
lordship  adhered  to  the  diatinction  which  had  been  drawn 
by  the  Court  below  between. old  and  new  cases  submitted 
to  counsel,  yet  his  reasoning  was  applicable  to  both  sorts  - 
of  cases ;  that  in  fact  the  distinction  was  quite  arbitrary, 
and  disclosures  equally  dangerous  might  be  made  in  one 
case  as  in  the  other.  [The  Lord  Chirf  Baron. — Some  years 
ago  the  Corporation  of  Liverpool  brought  an  action  against 
a  freeman  of  the  dty  of  London  to  recover  certain  toU 
dues.  The  case,  which  was  a  very  important  one,  was  tried 
at  bar.  At  that  time  the  Corporation  of  Liverpool  had  a 
town  clerk  of  the  name  of  Brown,  who  had  a  high  notion 
of  the  antiquity  of  that  corporation,  and  also  of  his  own 
learning,  and  upon  that  occasion  he  laid  a  case  before 
counsel,  stating  that  the  town  dues  existed  by  prescript 
tion.    The  Corporation  of  Liverpool  succeeded  in  their 


(a)  4  Rus8. 190. 

(6)  Id.  193. 

(c)  3  Sim.  396. 

((0  7  Price,  205. 

{c)  I  M'ClcL  &Y.  274. 


(/)  Wigrain  on  DiscoTer^,  209. 
(y)  1M.&K.98. 
(A)  18  Ve8.472. 
(0   1  Madd.236. 
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action,  but  in  point  of  fact  it  was  not  their  title  which  was 
triad,  but  the  right  of  the  freemen  of  London  to  resist  the 
payment.  Alierwards,  when  the  corporation  brought 
their  action  against  Bolton,  he  having  obtained  some  no- 
tice of  this  and  another  case  of  a  like  nature,  filed  his  bill 
for  the  purposes  of  getting  a  discovery  of  those  cases,  his 
object  being  to  shew  the  inconsistency  of  the  corporation 
in  claiming  their  tolls  on  each  occasion  in  different  rights. 
The  Vice-chancellor  decided  that  those  cases  might  be 
produced.  The  defendants,  by  my  advice,  appealed  from 
that  decision  to  Lord  Brougham,  but  he  dismissed  the  ap- 
peal (o).  I  own  I  think  that  case  went  too  far.  Commu- 
nications of  that  nature  are  strictly  privileged.  You  are 
aiwarethat  Lord  Hardmeke  held,  that  the  same  privilege 
which  a  client  had  as  to  confidential  communications  with 
his  solicitor,  extended  also  to  a  conveyancer,  in  regard  to 
title  deeds.  That  opinion  was  brought  into  question  be- 
fore Lord  Tenterdefh  who,  on  one  or  two  occasions,  did 
not  regard  it,  but  latterly  thought  it  was  right.]  The 
counsel  for  the  defendant  then  contended,  that  the  other 
documents  sought  for  ought  not  to  be  produced :  the 
court-rolls,  because  they  formed  part  of  the  defendant's 
title,  and  if  they  could  in  any  way  evidence  the  title  of 
the  plaintiff,  it  ought  to  have  been  so  charged  in  the  bill ; 
the  maps,  because  they  were  protected  from  production 
by  the  terms  of  the  order ;  and  the  answer,  because  it  was 
a  private  document,  which  had  not  been  filed,  or  even 
signed.  They  also  said,  that  it  was  not  sufficfient  for  the 
plaintiff  to  shew  that  the  documents  related  to  the  matters 
in  the  bill,  without  shewing  also  that  they  related  to  the 
plaintiff's  title :  Chapman  v.  Severn  (6). 


1836. 
Kmioht 

V. 

MarqueM  of 
Watbrvoed. 


Mr.  Baieler,  in  reply. — If  a  plaintiff  calls  for  the  pro- 
duction of  a  title  deed,  he  must  shew  that  it  relates  to 


(a)  See  sate,  p.  31,  note  (a). 


(6)  Not  yet  reported. 
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1836. 
Knioht 

9. 

Marquettof 
Watikford. 


hie  Own  title;  but  a  similar  rule  does  not  apply  to  other 
documents.  The  plaintiff  here  is  entitled  to  the  pro* 
duction  of  the  court>rolls  and  maps,  on  the  authority  oF 
FlrkinM  v.  Lowe  (a).  Upon  the  subject  of  the  production 
of  cases  and  confidential  communications.  Stanhope  y. 
Roberts  (6)  is  in  point.  [The  Lard  Chirf  BarofK — 
There,  Roberts  prepared  the  deed  for  both  parties.] 
But  Lord  Hardmcke  in  that  case,  approved  of  the  prior 
decision  by  Lord  King;  and  Lord  Eldon,  in  Richards 
y.Jaekson,  acted  on  those  authorities.  The  distinction 
between  old  and  new  casies  is  a  sound  one.  If  these  com- 
munications had  been  made  in  contemplation  of  the  pre- 
sent, or  even  of  any  similar  suit,  they  might  have  been 
protected ;  but,  as  it  is,  they  are  not  entitled  to  protection. 
[The  Lord  Chief  Baron* — The  privilege  of  the  solicitor,  is 
the  privilege  of  the  client.  It  would  be  worth  nothing,  if 
you  could  file  a  bill  against  the  client  and  make  him  dis* 
close  what  the  solicitor  cannot.] 


The  Lord  Chief  Baron. — It  is  disagreeable  to  be 
called  upon  to  review  the  decisions  of  eminent  persons, 
but,  if  I  am  bound  to  give  an  opinion,  I  must  say  that  the 
order  to  produce  confidential  communications  in  respect  to 
matters  of  fact  relating  to  a  party's  title,  have  proceeded 
upon  a  principle  which  it  is  not  necessary  to  extend. 
Many  of  the  cases  which  have  been  cited  for  the  plaintiff 
do  not  go  the  length  contended  for;  certainly  not  the 
case  in  Vesey,  because  there  both  parties  were  interested 
directly  in  the  motion ;  and,  under  such  circumstances,  that 
case  and  others  have  established  a  precedent  which  we 
cannot  overcome.  As  to  the  decision  of  Lord  Brougham 
and  of  the  Vice-Chancellor,  I  should  say,  that  the  state- 
ment for  counsel  which  they  ordered  to  be  produced,  was 
as  much  protected  as  that  which  they  refused.     What  is 


(a)  M'Clell.  73. 


(b)  2Atk.214. 
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the  principle  upon  which  these  cases  depend  ?  The  rea- 
son why  CourtSi  both  of  law  and  equity,  refiise  the  pro- 
duction of  confidential  communications  is,  not  for  the  ad- 
vantage  of  the  attomey,  but  the  privilege  of  the  client.  A 
man,  inops  eonsiUi,  goes  and  states  his  case  to  his  solicitor 
on  the  very  ground  that  it  will  not  be  revealed ;  but  all 
such  confidence  will  be  destroyed^  if  it  be  known  that  a 
statement  of  that  nature  can  be  revealed  at  any  time.  A 
bill  of  discovery  is  in  aid  of  the  plaintiff  in  establishing  his 
title»  even  in  cases  where  it  may  depend  upon  the  defen- 
dant's having  none ;  but  it  is  not  established  that  an  in- 
quiry may  be  made  by  the  plaintiff  as  to  the  defendant's 
title.  Would  it  be  endured  that  a  bill  should  be  filed  in 
a  Court  of  equity  suggesting  that  a  defendant  had  in  his 
custody  a  deed  which  was  not  duly  stamped ,  and  which 
was,  therefore,  void,  and  ought  to  be  discovered?  Then, 
if  you  cannot  ask  for  the  defendant's  title  deeds  to  discover 
the  defects  of  his  title,  by  the  same  reasoning  you  cannot 
ask  him  to  disclose  what  he  has  said  to  his  counsel  or  at- 
torney respecting  those  defects.  The  cases  have  been 
pushed  to  a  length  which  the  circumstances  upon  which 
they  were  decided  will  not  justify. 

Let  us  consider  in  their  order  the  several  documents  in 
question. — ^First,  as  to  the  maps :  they  can  be  no  evidence 
of  the  defendant's  title,  but  they  may  possibly  be  evidence 
of  the  extent  of  the  manor,  and  may  therefore  throw 
some  light  on  the  plaintiff's  claims.  They  can  be  no  evi- 
dence to  establish  the  defendant's  right  either  to  the 
manor  or  the  tithes ;  and  therefore  his  saying  that  they 
relate  to  his  title,  and  not  to  the  plaintiff's,  is  not  suflS- 
cient. 

Next,  as  to  the  court-rolls ;  if  they  had  constituted  the 
title  of  the  defendant  to  any  particular  land  which  he  had 
in  the  manor,  then  he  would  not  be  bound  to  produce 
them ;  but  I  consider  them  only  as  a  collection  of  court- 
rolls  which  he  holds  for  the  benefit  of  others.  In  one 
sense,  no  doubt,  they  may  be  evidence  of  his  title ;  but  if 


1836. 

Knioht 

«. 
Marquess  of 
Waterfoed. 
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jcu  Ue  a  bill  of  this  nature  against  the  lord  of  the  ] 
it  u  not  mflident  for  him  to  aay  I  have  the  coort-roib,  hot 
ihey  are  endence  of  my  title,  and  therelore  I  will  not  pro- 
duce them,  for  they  do  not  rdate  to  the  defendant  so  aa 
to  prejudice  bis  title* 

Then,  with  respect  to  the  answer:  that  is  not  a  confi* 
dential  communication ;  it  was  meant  to  be  exhibited  pnb« 
licly.  If  the  defendant  had  gone  further,  and  said  it  was 
an  answer  which  he  had  projected,  but  which  he  had 
afterwards  refolded  not  to  make,  that  woald  have  been 
another  thing.  But,  I  consider  that  a  bill  relating  to  these 
tithes  had  been  filed,  and  that  this  was  an  answer  to  that 
bill*  The  defendant  himself  states  it  relates  to  the  mat- 
ters contained  in  the  plaintiflP's  bill.  That,  therefore,  is 
not  to  be  considered  a  private  document ;  it  was  prepared 
for  the  Court ;  and  unless  it  bad  been  shewn  in  evidence 
that  it  had  been  matter  of  doubt  whether  it  should  be- 
come public  or  not)  I  do  not  see  how  he  can  refuse  to  pro- 
duce it. 

Then  as  to  the  letters ;  1  think  Mr.  Boieler  has  gone 
further  in  support  of  the  production  of  those  documents 
than  this  particular  case  required.  They  are  stated  to  be 
confidential  letters  between  client  and  solicitor.  If  they 
had  been  stated  as  relating  to  the  defendant's  title,  I 
should  have  said  they  ought  not  to  be  produced ;  but,  as 
it  is,  it  may  be  a  question  whether  or  no  they  are  not  con- 
fidential letters  relating  to  the  means  by  which  the  rector, 
whether  by  resignation  bonds,  or  otherwise,  was  prevent- 
ed from  claiming  his  title;  in  such  case  they  do  not  relate 
to  the  defendant's  title,  but  to  the  plaintiff's.  I  shall  order 
their  production,  saving  as  they  relate  to  the  defendant's 
title  as  communicated  to  his  solicitors.  These,  I  think, 
he  is  not  bound  to  produce. 


Motion  granted  as  to  the  court-rolls,  maps, 
answer,  and  (so  limited)  as  to  the  letters* 
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Hayward  r.  Constable  and  Another.  Feb.  25M. 

fFAM£S  ROBINSON,  by  his  will,  dated  27th  Augttst,  Where  a  decree 
183:^9  bequeathed  various  legacies  and  annuities,  amongst  uinedin  Chan* 
which  was  an  annuity  of  «0i  to  the  plamtiff,  Mary  Hay-  ^/^j^^^d  ^i^jf!* 
ward;  and  be  appointed  the  defendants  his  executors,  tntion  of  a  tea* 
Upon  the  testator's  decease,  which  took  pbice  in  ISSS,  biu  previousiV 
probate  of  this  will  was  litigated  in  the  Ecclesiastical  Court,  cotr|°b^ 
and  an  appeal  was  made  to  the  Privy  Council ;  but  the  Annuitant 

under  tbe  will 

will  was.  ultimately  established,  and  probate  granted  to  the  against  the  eze« 

defendants  in  June,  1835.    On  theSnd  February,  1836,  ^^7^^ 

the  plaintiff  filed  the  present  bill  against  the  executors,  ^u^"^"^'* 

<;harging  that  they  had  admitted  assets  suflBcient  to  pay  one  filed  with  undue 

moiety  of  the  legacies,  and  had  in  December  last  offered  not  allowed  the 

to  pay  her  one-half  her  annuity  in  the  following  January,  !u^tiOT*to  suy 

though,  in  fact,  they  had  paid  her  nothing;  and  praying  proceeding 

althotiffh  she 
that  an  account  .might  be  taken  of  the  testator's  assets,  was  allowed  her 

that  the  annuity  might  be  secured  for  her  benefit,  and  the  ^^  ^^^ 

arrears  paid.  ^  **»•  *«°*»' 

On  the  same  day  on  which  this  bill  was  filed,  the  plain- 
tiff's solicitors  wrote  to  the  defendants'  solicitors,  stating 
that  they  had  instructions  to  file  the  bill,  and  requesting 
them  to  appear  and  accept  subpoena.  An  answer  was  re* 
turned  on  the  following  day,  stating  that  the  defendants' 
solicitors  had  written  to  their  clients,  and  the  moment  they 
received  their  reply,  they  would  write  again  to  the  plain- 
tiff's solicitors.  On  the  1  Ith  February,  they  wrote  again 
to  the  plaintiffs'  solicitors,  stating  that  the  plaintiff's  suit 
was  unnecessary,  as  the  residuary  legatees  had  already 
filed  a  bill  in  Chancery  against  the  executors,  to  which  tbe 
latter  had  put  in  their  answer;  and  that,  as  that  suit  com- 
prehended all  that  was  sought  by  the  phiintiff's  bill,  no 
further  steps  on  her  part  were  necessary. 

It  appeared  that  the  bill  in  Chancery  was  filed  on  the 
8th  February  ;  that  the  answer  of  the  executors  was  filed 
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1836.  on  the  11th;  and  that  on  the  1:2th,  a  decree  was  made  at 
the  Rolls  for  a  general  administration  of  the  testator^s 
assets. 

A  motion  was  now  made  that  all  proceedings  in  the  suit 
in  this  Court  might  be  stayed,  in  consequence  of  the  de- 
cree in  Chancery,  the  defendants'  solicitor  stating  upon 
affidavit  that  he  believed  the  plaintiff  well  knew  that  the 
executors  had  been  hindered  from  administering  the  estate 
in  consequence  of  the  litigation  in  the  Ecclesiastical  Court, 
she  having  been  a  witness  against  the  will  on  that  occa- 
sion. The  defendant  had  tendered  the  costs  of  the  pro- 
ceedings in  this  Court  up  to  the  present  motion,  but  that 
offer  had  been  refused. 

The  plaintiff's  sdicitor,  in  opposition  to  the  motion, 
swore  to  his  belief  that  the  suit  was  an  amicable  suit, 
and  had  been  instituted  in  consequence  of  the  suit  in  this 
Court. 

Mr.  Barber f  and  Mr*  J.  Russellt  for  the  motion. — It  is 
laid  down  in  PoU  v.  GaUini  (a),  that,  where  there  is  a  prior 
decnee,  and  a  second  suit  for  the  same  accounts  and  no  fur- 
ther relief  than  can  be  had  before  the  Master  in  the  first  suit, 
the  proper  course  is  to  move  that  the  proceedings  in  the  se- 
cond suit  may  be  stayed,  and  that  the  plaintiff  may  go  be- 
fore the  Master  in  the  first  suit.  Now,  here,  a  decree  has 
been  obtained  by  the  executors  sufficiently  comprehensive 
to  give  the  plaintiff  that  relief  which  she  requires.  The 
circumstance  that  her  suit  was  instituted  first,  is  immate- 
rial; nor  is  it  material  that  the  suit  in  Chancery  was  insti- 
tuted at  the  instance  of  the  defendai  ts.  It  is  every  day's 
practice  for  executors  to  file  a  bill  to  restrain  harrass- 
ing  actions,  and  the  same  principle  applies  here.  There 
is  no  suggestion  that  the  executors  were  guilty  of  neg- 
lect. Besidesj  the  Court  will  not  stop  the  suit  of  resi- 
duary legatee  at  the  instance  of  another  legatee.  Many 
(a)  1S.&S.209. 
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more  inquiries  will  be  made  in  that  suit  than  in  this.  Costs 
of  the  proceedings  here  have  been  tendered  up  to  the  pre- 
sent time ;  in  a  common  case  the  plaintiff  would .  have  a 
light  to  costs  up  to  the  time  of  notice  of  the  decree. 

Mr.  G.  BiehardSf  and  Mr.  Wood,  corUrd.— The  plaintiff 
has  an  advantage  in  this  suit  which  she  would  not  have  in 
the  suit  in  Chancery.  Generally  speaking,  a  decree  operates 
as  a  judgment  for  all  persons  who  have  a  benefit  under  the 
wilL  But,  here,  the  plaintiff  stands  much  in  the  same 
situation  as  a  creditor  at  law  who  has  obtained  judgment 
de  boms  prapriis  against  the  executor,  in  which  case  a 
Court  of  equity  will  not  restrain  execution :  Terrewesi  v* 
Feaiherby  (a).  The  plaintiff  has  filed  her  bill,  to  which 
the  defendants  have  put  in  an  answer,  admitting  assets 
sufficient  to  pay  a  moiety  of  the  legacies  and  annuity*  She 
has  a  right,  therefore,  to  move  that  the  money  be  brought 
into  Court,  and  that  the  fund  be  set  apart  to  meet  her  an- 
nuity* She  prays  that  relief  by  her  bill.  Besides,  the  de- 
cree in  Chancery  has  been  obtained  by  a  mere  manoeuvre, 
the  defendants*  solicitors  representing  that  the  moment 
they  heard  from  their  clients  they  would  write  again. 
They,  however,  purposely  delayed  writing,  and  in  the  in- 
terim filed  their  bill.  [The  Lord  Chief  Baron. — I  assume 
that  they  filed  their  bill  in  consequence  of  your  notice  that 
you  had  instructions  to  file  yours ;  but  is  it  not  reasonable 
for  an  executor,  if  be  finds  himself  sued  by  a  creditor  or 
legatee  either  at  law  or  in  equity,  to  file  a  bill  to  bring  the 
whole  matter  before  the  Court?]  If  the  plaintiff  cannot 
sustain  this  suit,  she  is,  at  all  events,  entitled  to  her  costs 
up  to  the  time  when  she  had  notice  of  the  decree :  Jack-- 
son  V.  Leaf  (6) ;  and  also,  under  the  circumstances,  to  the 
costs  of  this  application. 

Mr.  Barber,  in  reply. 

(a)  2  Mer.  480.  {b)  IJ.  &  W.  229. 
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1036^  The  Lord  Chiep  B  abom. — If  the  defendants  axe  wilKng 

UAvwAftb  ^  V^f  ^  moiety  of  the  arrears,  I  shall  dispose  of  the  bift 
9'  at  once.  If  they  are  not  willing  to  do  that,  I  shall  only 
stay  the  proceedings.  [It  was  here  stated  that  the  defen-^ 
dants  would  pay  the  arrears.]  The  probate  of  this  will 
was  only  established  in  June  last,  until  which  time  the 
executors  could  do  nothing.  The  plaintiff  certainly  fiM 
her  bill  with  sufficient  despatch.  She  could  ha^w  no  rea- 
sonable doubt  as  to  the  conduct  of  the  executors,  and* 
therefore  it  was  rather  a  harsh  measure  to  commence  thk 
preceeding.  Neither  am  I  prepared  to  condemn  theexe^ 
cutors  for  filing  their  bill  in  Chancery.  My  opinion  is,' 
that,  upon  payment  of  a  moiety  of  the  arrears  of  the  an- 
nuity, the  bill  must  be  dismissed.  I  think  the  plaintiff  is 
entitled  to  the  costs  of  the  suit,  but  not  to  the  costs  of  this 
application. 

Order  accordingly. 


FtK  aiirf,  3rd,  LovELL  V.  Hicks  and  Others. 
/iM«  aoM. 

Affminent  for  J-  HE  defendants  being  joint  owners  of  a  patent  for ''  An 

tht^punrhaM  ^  ^^^n^i^j^i^l  apparatus  or  machine  to  be  applied  to  the  pro- 

Stt  oTa  p«tent,  cess  of  baking  for  the  purpose  of  saving  materials,**  entered 

out  to  b«  amera  into  an  agreement  with  the  plaintiff  for  the  sale  to  him  of  a 

it  Sl!*inii  b^n*  licence  to  use  the  patent  within  a  limited  range  in  the  neigh- 

obtatncd  by  bourhood  of  Birmingham.    The .  plaintiff,  who  had  paid 

SniikI  and  inlt*  ■                '                       ■ 

roprotvntion,  SOOO^  under  this  agreement,  now  brought  his  bill  to  have  it 

u^o^^.T^'^  «e(  a«de  for  fraud,  aUeging  that  the  defendant  Hicks  had 

^^y  M  undor  '^P'^^^i^^  ^^  ^'^i  ^^ ^^  ^7  n^^^^'  of  this  apparatus,  bread 

tht  afrt^ment  miffht  be  baked  in  the  ordinary  manner  so  as  to  save  the 

tvpaio.  spirit,  and  reaUie  a  large  profit ;  that  to  give  colour  to  these 

ioini^t!!Mvt*or  ^presentations  Hicks  had  made  various  experiments  be- 

apaiMt  ai« 

anawttabla  Skc 

loMta  PCQMbMw4 1^  OMlr  €M«fWi«i«i%  Mly  to  tl»  alaA  ar  Acir  n^^ 
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fore  the  plaintiff  and  others,  which  appeared  to  produce  1836. 
tiiat  result;  that  on  the  faith  of  these  representation^ 
and  experiments  the  plaintiff  had  entered  into  the  agree* 
ment  in  question,  but  that  be  had  since  found  that  the 
apparatus  effected  no  saving  in  bread  baked  in  the  ordi- 
nary manner,  and  that,  in  the  experiments  which  had  been 
made.  Hicks  had  fraudulently,  and  unknown  to  the  plain- 
tiff, introduced  a  particular  sort  of  ferment^  and  likewise 
spirits,  by  which  means  he  had  apparently  succeeded  in 
the  undertaking,  but  had  in- fact  grossly  deceived  the 
plaintiff  The  bill  charged  the  other  defendants  with  being 
participators  in  the  fraud. 

The  evidence  in  support  of  the  plaintiff's  case  is  fully 
detailed  and  commented  upon  in  the  judgment 

Mr.  Knight,  Mr.  Ching,  and  Mr.  Bluni,  for  the  plaintiff, 
in  the  course  of  a  long  argument,  which  was  chiefly  ad- 
dressed to  the  facts  of  the  case,  referred  to  SmaU  v.  Ati^' 
wood(a),  and  the  cases  there  cited ;  and  contended,  on  the 
authority  of  Colt  v.  WoUasion  (&),  and  Blain  v.  Agar  (c), 
that  it  was  not  necessary  to  shew  that  Hicks  had  been 
guUty  of  direct  misrepresentation  ;  for  that,  if  it  could  be 
proved  that  he  had  merely  gulled  the  plaintiff,  it  was  suffi- 
cient to  enable  the  Court  to  set  aside  the  agreement.  They 
also  contended  that  the  other  defendants  were  answerable 
for  the  fraud  of  Hicks,  as  their  agent  or  co-partner. 

Mr.  Wigram  and  Mr.  Heaihfield,  for  the  defendant 
Hicks,  and  another  defendant. — ^It  cannot,  perhaps,  be 
said,  that  a  bill  to  recover  money  merely  on  the  ground  ' 
that  the  party  paying  the  money  was  deluded,  will  not  lie 
in  a  Court  of  equity.  But,  with  the  exception  of  Blain  v. 
Agar,  there  has  been  no  case  since  that  of  Colt  v.  IVoUas^ 
ion  in  which  the  general  proposition  has  been  laid  down, 

(fl)  1  Younge,  416, 460.  (b)  2  P.  W.  164.  ^ 

(c)  2  Sim.  289. 
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1836.  that,  becaase  a  fraod  has  been  practised,  therefore  a  party 
ean  come  into  equity  bringing^  as  it  were,  an  action  of  de- 
ceit Suppose  a  horse-dealer  uses  an  art  to  conceal  a 
defect — will  a  bill  lie  ?  To  bring  a  case  of  this  kind  into 
a  Court  of  equity,  the  circumstances  of  concealment  must 
be  such  as  will  afford  ground  for  equitable  relief.  For  in- 
stance, when  an  estate  has  been  conveyed  away  under  cir- 
cumstances of  fraud,  you  cannot  recover  it  at  law,  but  must 
come  into  equity.  Small  ▼•  Aiiwoodwas  a  very  complicated 
case,  and  is  no  authority  on  this  occasion.  Attwood  had 
sold  an  estate  to  the  iron  company,  on  the  representadon 
that  he  was  making  iron  at  a  certain  cost.  He  had  sup- 
pressed certain  stock-papers  which  would  have  shewn  the 
truth.  Beyond  that,  he  had  put  the  company  into  pos- 
session ;  and  a  long  time  elapsed,  namely,  from  November 
to  June,  during  which  they  were  working  as  Attwood*s 
agents*  That,  therefore,  was  a  case  of  account,  and  of 
complicated  circumstances,  and  on  that  ground  distinguish- 
able from  the  present  As  to  Blain  v.  Agar^  it  is  a  case 
which  cannot  be  supported  upon  any  principle,  unless 
upon  this — ^that  it  was  a  suit  calculated  to  dispose  of  one 
general  right  applicable  to  many  cases,  and  to  prevent  a 
multiplicity  of  suits.  That  explanation  may  give  it  some 
authority,  but  otherwise  it  goes  the  length  of  establishing 
that  any  one  may  come  into  a  Court  of  equity  for  damages. 
Admitting,  however,  the  authority  of  that  case,  it  is 
optional  with  the  Court  either  to  grant  relief,  or  leave  the 
parties  to  their  action. 

The  present  case  cannot  be  supported  as  one  of  misre- 
presentation. In  the  several  cases  on  that  subject  the 
fraud  complained  of  was,  not  that  the  party  had  given  a 
warranty,  but  that  he  had  stated  or  suppressed  some  fact 
which  would  operate  on  the  mind  of  the  purchaser:  lAsney 
V.  Selby{a\  Dobell  v.  Stevens  {b),  Edwards  v.  AVLeay{c). 

(a)  2  Lord  Raym.  1118.  (6)  3  B.  &  C.  623 ;  5  D.  &  R.  490. 

(c)  Coop.  308. 
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In  all  those  cases  the  difference  between  the  fact  and  the  1836. 
representation  was  the  measure  of  the  damages.  What 
takes  place  afterwards  is  nothing.  In  Dobeli  v.  Stevens^ 
suppose  the  trade  had  fallen  off  after  the  sale^  the  vendor 
would  not  have  been  answerable  for  that ;  nor  is  the  de- 
fendant in  this  case  answerable  for  the  failure  of  the  pro- 
ject. Besides^  the  plaintiff  is  bound  by  the  written  con- 
tract In  Pickering  v.  Dowson  (a\  the  Judges  heldi  that 
where  a  contract  for  the  sale  of  chattels  is  reduced  into 
writing,  whatever  parol  representations  may  be  made,  the 
writing  alone  binds  the  parties.  The  observations  of  Sir 
T&anuu  Plomer  in  Clowes  v.  Higginson  (6),  tend  the  same 
way.  [Aldenon,  B. — There  is  a  clause  in  Lord  Tenter- 
den's  Act  (c)  upon  which  some  difference  of  opinion  has 
been  entertained  by  the  Judges,  and  which  seems  to  be 
founded  on  the  same  view  of  the  subject.] 

Lastly,  even  supposing  that  Hicks  made  a  representation 
with  a  fraudulent  intent,  if  the  other  party  upon  finding 
out  the  fraud  did  not  take  immediate  steps  to  have  his 
contract  rescinded,  his  remedy  is  at  an  end :  Campbell  v. 
Fleming  {d)  9  Dyer  v.  Hargrove  (e).  Here,  there  is  evi- 
dence to  shew  that  the  plaintiff  stood  by  to  see  how  the 
patent  would  work,  and  finding  that  it  did  not  answer  liis 
expectations,  filed  this  bill.  He  did  not  act  solely  on  tha 
representations  of  Hicks,  but  made  various  inquiries  on 
the  subject  after  he  had  seen  the  experiments.  It  is  im- 
material, therefore,  what  were  the  views  of  Hicks  if  the 
plaintiff  obtained  such  information  aliunde  as  induced  him 
to  join  in  the  undertaking.  The  case  of  Lisney  v.  Selbtj 
is  applicable  to  that  point.  In  any  view  of  the  case. 
Hicks  is  not  the  agent  for  the  other  defendants,  so  as  to 
make  them  answerable  for  his  acts  beyond  the  amount  of 

(a)  4  Taunt.  779,  786.  101 ,  1  Tyr.  &  G.  250. 

(6)  1  Ves.  k  B.  628.  {d)  1  Adol.  &  Ell.  40. 

(c)  9  Geo.  4,  c.  14,  8.6.     See         (e)  10  Ves.  505. 
Lyde  t.  Barnard^  1  Mees.  &  Wels. 
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1836.  their  respective  Bhares.  In  that  respect  they  stand  in  a 
situation  similar  to  that  of  part-owners  of  ships*  who  are 
not  answerable  for  the  acts  of  each  other  except  in  regard 
to  repairs.  j      .    .       : 

'    .        .''■''  •    »■ 

Mr.  Lynch,  for  a  defendsxit  of  the  name  ofSmithy  con- 
tended«  that,  as  hJB  client  had  received  none  of  the  monies* 
and  had  entered  into  an  agreement  of  which  the  plaintiff 
had  notice^  not  to  be  answerable  for  anj  loss,  no  decree 
could  be  had  against  him. 

•    Mr.  Kfdghi,  in  reply. 

In  the  course  of  the  argument  Alderson,  B.,  observed, 
that  it  was  incumbent  on  the  plaintiff  to  shew  active  frau4 
in  the  defendant  with  a  view  to  misrepresent ;  and  for  that 
purpose  to  shew  that,  the  baking  experiments  made  by 
him  were  false  experiments,  and  effected  by  means  of  ao 
extraordinary  ferment. 

June  20M.  Alderson,  B. — This  was  a  bill  filed  by  the  plaintiff, 
Edward  Bourne  Lovell,  against  the  defendants^  ^llpbert 
Hicks,  Octavius  Henry  Smith,  Ralph  Watson,  and  Wil- 
liam Todd,  praying  that  the  agreement  made  the  3rd  of 
March,  1832,  may  be  set  aside  on  the  ground  of  misrepre- 
sentation and  fraud,  and  may  be  delivered  up  to  be  can- 
celled; and  that  the  defendants  may  be  directed  to  repay 
to  the  plaintiffs  the  sum  of  3000/.  received  by.them^  with 
interest,  and  may  be  restrained  by  injunction. from  bring- 
ing any  action  to  recover  the  remainder,  of  the  money, 
2000/.,  due  under  the  agreement.  The  question  has  been 
very  fully  and  satisfactorily  discussed  by  the  learned  coun- 
sel on  both  sides,  who  have  most  ably  assisted  the  Court 
in  coming  to  a  conclusion,  by  laying  successively  before  it 
all  that  could  properly  be  urged  on  behalf  of  their  respec- 
tive clients ;  and  the  Court  is  much  indebted  to  them  for 
that  assistance. 
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The  question  retolTes  itself  into  this — whether  the  1836. 
f)laiiitiff  can  make  out  in  fact  such  a  misrepresentation 
and  such  fraud  as  entitlear  him^  after  the  acquiescence^  for 
some  time  at  least  on  his  part,  to  come  to  a  Court  of  equity 
to  rescind  his  contract — and^  if  so^  then  agdinst  whom,  and 
to  what  extent  is  he  entitled  to  relief?  L  do  not  think 
that  there  is  any  very  material  difficulty  in  the  pririciplids 
by  which  ray  decision  must  be  goyetned.  They  are' laid 
down  by  Lord  Lyndhursi  in  his  very  able  judgment  in  the 
ease  o{  Small  y.  Aiiwoodi  and  I  believe  are  such  as  can- 
not be  doubted  or  impugned.  Although  that  decision  i^ 
now  undergoing  review  in  the  House  of -Lords,  I  do  hot 
conceive  that  this  part  of  it  is  or  can  be  shaken.  If  the 
contract  be  founded  on  fraudulent  misrepresentations, 
such  as  would  in  a  Court  of  law  be  sufficient  to  support  an 
action  on  the  case,  it  may  in  a  Court  of  equity  be  rescind- 
ed. Nowj  the  fraud  may  consist  in  the  misrepresentation 
of  a  fact  material  to  the  contract,  where  the  truth  of  that 
is  known  to  the  one  party  and  unknown  to  the  other,  and 
Ae  'misrepresentation  is  intentionally  made  with  a  view 
of  procuring  a  more  advantageous  contract  than  the  real 
fdcts^  if  truly  stated,  would  have  warranted.  This  is  the 
nature  of  the  case  on  which  the  plaintiff  relies ;  and  I  do 
not  doubt  that  if  this  be  made  out  to  my  satisfaction,  the 
plainUffought  tobe  relieved,  unless  indeed  he  has,  sifter 
lull  knowledge  of  the  truth,  persisted  in  the  contract  pre- 
vionsly  made. 

Starting,  therefore,  from  these  principles,- 1  proceed  to 
examine  the  fiicts  in  this  case  which  appear  in  evidence ; 
and,  alihough  I  am  Hot  insensible  of  the  disadvantage 
which  a  CouH  of  equity  labours  under  in  not  having  the 
benefit  of  oral  examination,  which  I  own  I  have  long 
thought  might  with  great  advantage  be  given  to  it,  to  be 
exercised  by  it  at  its  discretion,  and  applied  to  such  parts 
of  a  case  only  as  might  be  found  after  discussion  to  require 
It;  yet,  when  I  compare  the  counter-balancing  advantage 
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1836.  of  long  Bnd  calm  deliberationi  and  of  ditpasrionate  inquiry 
which  a  Judge  possesses,  whp  can  at  leisure  weigh  all  the 
circumstances^  with  the  sudden  and  hasty  decision  of  a 
jury  at  Nbi  Prius,  even  though  assisted  by  oral  examina- 
tion, I  have  no  doubt  that,  upon  the  whole,  in  nice  and 
complicated  questions  such  as  this,  I  should  not  do  real 
justice  to  the  parties  by  directing  an  issue. 

It  appears,  that,  on  the  9th  June,  1880,  a  patent  was 
taken  out;  and  that,  on  the  ^9th  December,  l&SO,  a  sper 
cification  was  filed  of  the  nature  and  mode  of  carrying  into 
effect  the  invention  for  which  the  patent  had  been  pre^ 
viously  obtained. 

The  claim  in  the  patent  was  of  an  invention  of  an  ecor 
nomical  apparatus  or  machine  to  be  applied  to  the  process 
of  baking,  for  the  purpose  of  saving  materials ;  and  in  the 
specification  it  is  stated,  that ''  such  apparatus  bakes  the 
bread,  and  collects  a  certain  spirituous  vapour,  which  i^ 
always  disengaged  from  fermented  dough  during  the  pror 
cess  of  baking  .the  same  into  bread,  and  which  vapour  is 
usually  dissipated  and  lost ;  but  by  the  refrigeratory  or 
condensing  part  of  the  economical  apparatus  or  machine, 
the  said  vapour  is  condensed  into  liquid  materials,  con- 
taining spirit  or  alcohol,  and  from  which  materials  useful 
spirituous  liquors  may  be  drawn  by  the  processes  usually 
practised  for  the  rectification  of  raw  spirits.*'  In  another 
part  of  the  specification  it  is  distinctly  stated,  that  the  flour 
having  been  previously  converted  into  dough  and  duly 
fermented,  and  then  made  up  into  loaves  according  to  the 
usual  method,  the  loaves  are  introduced  into  the  oven,  &c. 
And  again,  at  a  subsequent  part  of  the  specification,  the 
following  btatement  occurs: — ^' The  liquid  materials  thus 
saved  by  my  economical  apparatus  or  machine  during  the 
process  of  baking  fermented  dough  into  bread,  is  a  diluted 
spirit,  from  which  a  useful  spirit  may  afterwards  be  ex- 
tracted by  the  usual  process  of  rectification.  The  alcohol, 
which  constitutes  the  value  of  the  materials  saved  by  my 
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economical  apparatus  or  machine,  is  produced  in  the  1836. 
process  of  fermentation  which  the  flour  or  dough  has 
undergone  in  the  manner  usually  practised  for  preparing 
dough  for  bread.  That  alcohol  has  been  hitherto 
dissipated  in  vapour,  and  totally.  lost ;  but  my  aforesaid 
economical  apparatus  or  machine  being  applied  in  the 
process  of  baking  such  dough  into  bread,  the  said  alcohol 
is  saved  and  collected ;  and  although  it  is  intermixed 
with  water  and  other  liquid  matters  which  are  evaporated 
from  the  dough  at  the  same  time,  the  liquids  so  saved 
are  useful  materials  for  the  rectifiers  of  spirits  to  extract 
fine  spirit  from."  I  have  referred  more  particularly  to  these 
parts  of  the  specification,  in  order  to  shew  the  grounds 
on  which  I  have  clearly  arrived  at  the  conclusion,  that  this 
invention  purported  to  be  one  for  obtaining  spirit  by  means 
of  a  patent  apparatus  for  baking  breaCd  of  the  ordinary  de- 
scription, fermented  in  the  ordinary  method.  I  can  feel 
no  doubt  on  this  subject. 

In  March,  1832,  after  a  negotiation,  to  which  I  shall  ad- 
Vert,  the  agreement  in  question  was  executed,  under  which 
3000/.  has  subsequently  been  paid.  By  that  agreement 
Robert  Hicks,  the  original  patentee,  together  with  Mr. 
Smith,  Mr.*  Watson,  and  Mr.  Todd,  who  had  interme- 
diately obtained  an  interest  with  Hicks  under  an  assign- 
ment of  it,  granted  their  licence  to  the  present  plaintiff, 
Mr.  Lovell,  to  exercise  the  patent  within  the  town  of  Bir- 
mingham, and  a  limited  circle  round  it,  in  consideration  of 
1000/.  then  paid,  and  of  the  further  sum  of  4000/.,  to  be 
paid  by  certain  instalments.  Now,  the  plaintiff  says,  he  was 
induced  to  make  this  agreement  by  certain  fraudulent  mis- 
representations made  by  Robert  Hicks. 

In  June,  1831,  it  appears  that  a  letter  was  inserted  in 
the  Staffordshire  Advertiser,  signed  by  a  miller  of  the 
name  of  Pratt,  in  which  a  very  favourable  account  was 
given  of  the  new  invention.  This  letter,  it  is  said,  was 
corrected  as  to  some  of  its  details  by  Mr.  Flicks,  and  in 
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1836.  particular  it  is  statedi  that  the  representation  that  three 
bushels  of  flour  would  produce  eighteen  pints  of  liquor, 
containing  20  per  cent,  of  alcohol,  was  expressly  made  1^ 
Hicksi  he  having  altered  Pratt's  original  draft  of  the  letter 
from  18  per  cent  to  SO  per  cent,  in  his  own  handwritings 
This  fact  depends  on  the  testimony  of  several  witnesses* 
[His  Lordship  here  commented  on  their  testimony.]  On 
the  other  hand,,  there  is  the  distinct  denial  of  these  ci^« 
cumstances  by  Hicks  in  his  answer;  and  very  powerful 
observations  have  been  made  on  the  probabilities  ^  thf 
case,  and  on  the  credibility,  as  to  this  part  of  ij^'  of  the 
plaintiff's  witnesses.  And  it  is  contended  with  great  force^ 
that  it  is  quite  obvious  that  th^  expression ''  aleohol  ^  in  the 
statement,  if  made,  was  clearly  in  the  cou^  of  the  negor 
tiation  understood  by  all  parties  to  meai^/^ropf  spirit,  and 
not  alcohol  in  the  strict  chemical  use  of  this  word,  and  t^ 
this  latter  part  of  the  defendant's  argUiment  I  fully  accede; 
but  the  weight  of  evidence  appears  to  me  to  be  in  favour 
of  the  plaintiff  as  to  the  representation. 

The  next  fact  adduced  by  the  plaintiff  relates  to  ameet* 
ing  at  the  Stork  Inn,  in  Birmingham,  at  which  he  was 
present.  There,  a  sort  of  experimental  baking  took  place, 
and  similar  representations  were  made  by  Hicks,  which 
seem  fairly  enough  proved.  Then  come  two  meetings  at 
Bilston,  between  the  plaintiff  and  Hicks,  at  both  of  which 
similar  ^representations  were  made,  and  Pratt's  letter  was 
read  by  the  plaintiff.  Then  follows  the  journey  to  Chelseat 
at  which  the  apparatus  belonging  to  the  defendants  was 
shewn  to  the  plaintiff,  and  he  had  an  opportunity  of  ex- 
amining the  results,  and  a  portion  of  the  spirits  thereby 
produced  was  delivered  over  for  him  to  inspect  and  exa- 
mine. 

All  these  circumstances  which  I  have  thus  cursorily 
gone  through  took  place  before  the  agreement  in  question ; 
and  it  is  not  unfair  to  conclude  that  these  were  in  truth 
the  circumstances  which  induced  the  plaintiff  to  enter  into 


COURT  OF  EXCHEQUBR.  55 

tbat  agreement  lYhati  then,  are  these  circiimstanceBf  1836. 
They  appear  to  me  to  amount  to  this : — ^here  is  a  clear 
statement  by  Hieks  that  he  was  in  possession  of  an  appa- 
ratus for  baking  ordinary  bread,  whereby  the  spirit  there- 
from produced  would  be  saved.  Here  is  a  statement  also 
that  the  spirit  so  produced  amounts  to  a  quantity,  either 
of  18  pints,  at  20  per  cent*  alcohol,  produced  by  three 
bodbek  of  flour;  or,  if  I  state  the  defendant's  case  most 
favourably,  at  all  events  to  a  highly  advantageous  amount. 
And  there  is  also  a  performance  of  experiments  in  the 
plaintiff's  presence,  first  at  Birmingham,  and  afterwards 
at  Chelsea,  and  in  town,  by  which  he  is  induced  to  believe 
that  such  representations  are  in  substance  true. 

Then,  if  so,  lu^  the  other  facts  such  as  to  satisfy  me 
that  this  was  not  a  true  statement,  and  that  Hicks  knew 
all  the  time  that  it  was  false?  That  is  the  conclusion  at 
which,  after  much  consideration,  I  have  been  obliged  to 
arrive.  In  the  first  place,  I  think  that  it  is  proved  on  the 
part  of  the  plaintiff  that  the  bread  baked  was  not  sub* 
stantially  bread  of  the  ordinary  description.  There  may 
be,  no  doubt,  though  that  is  not  very  satisfactorily  made 
out,  great  differences  of  practice  in  preparing  bread,  as  to 
the  ferment  used ;  but  there  is  no  balance  of  testimony 
as  to  the  point  that  the  particular  ferment  used  by  Hicks 
varies  from  all  those  hitherto  in  use  most  materially,  and 
predsely  in  those  respeets  which  would  produce  a  favour- 
able result  in  those  experiments  which  might  be  made  to 
shew  off  the  new  process.  Nor  do  I  think  that  any  doubt 
can  reasonably  be  entertained  on  the  evidence  before  me, 
that  ordinary  bread,  baked  according  to  the  patent  pro^ 
cess,  will  produce  no  advantageous  results  to  the  parties. 

If  these  facts  were  known  to  Mr.  Hicks,  every  experi- 
ment becomes  of  itself  a  fraudulent  misrepresentation. 
Now,  tbe  circumstances  satisfy  me  that  Mr.  Hicks  must 
have  known  thiii.  I  cannot  well  account,  except  on  this 
sopposition,  for  the  peculiar  care  and  watchfulness  over  the 
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1836.  ferment  which  was  secretly  prepared  by  him  when  used* 
.  ^  and  for  the  peculiar,  secrecy  which,  according  to  the  plain- 

ts* tifT's  evidence,  was  observed  at  the  time  of  the  esperi- 

ments  made  in  the  presence  of  the  committee  at  Bilston. 
Indeed,  when  I  observe  the  great  secrecy  as  to  the  ferment, 
compared  with  tlie  ostentatious  openness  as  to  the  other 
parts  of  the  process,  I  think  it  shews  plainly  enough  that 
Mr.  Hicks  must  have  been  conscious  that  in  this  respect 
he  was  practising  a  deception  on  the  plaintiff  and  the  other 
persons.  All  the  testimony,  with  the  exception  of  that  of 
one  witness,  seems  to  me  uniform  as  to  this ;  and  I  am  by 
no  means  satisfied  with  the  testimony  of  that  witness. 

I  do  not  think  it  necessary  to  refer  to  the  circumstances 
of  the  addition  of  the  spirits  to  the  liquor  produced  from 
one  experimental  baking.  There  is  some  contradictory 
evidence  as  to  the  fact.  If  it  were  entirely  true,  this  would 
be  an  act  of  very  gross  fraud  on  the  part  of  Mr.  Hicks. 
*  The  witness  for  the  defendants  who  speaks  to  this  point 
does  not  deny  very  improper  conduct,  but  only  excul- 
pates Hicks  from  having  personally  participated  in  it. 
The  whole  transaction  is  suspicious. 

The  other  parts  of  the  case,  however,  are  clear.  If,  in^ 
deed,  the  question  had  depended  merely  on  the  misrepre- 
sentation as  to  the  extent  of  the  profits,  and  it  had  ap- 
peared that  the  results  obtained,  varying  as  they  do  as  to 
the  amount  of  spirit  produced,  were  all  that  the  plaintiff 
relied  on  to  prove  fraud,  I  should  not  have  thought  that 
a  strong  case  had  been  made  out.  If  the  bread  actually 
baked  had  really  been  ordinary  bread,  or  if  the  attention 
of  the  purchaser  had  been  called  to  the  fact  of  its  not 
being  prepared  in  the  ordinary  way,  either  before  or 
during  the  early  experiments,  even  after  the  agreement  of 
theSrd  March,  1832, 1  should  have  been  disposed  to  think, 
either  that  no  fraud  had  been  practised,  or  that,  at  all  events, 
even  if  there  had  been  fraud,  he  had  persisted  much  too 
long  after  full  knowledge  of  the  facts  to  be  entitled  to  re- 
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lief.     But  it  seems  to  me,  that  from  the  beginning  he  is         1836. 
misled  by  the  patent  and  specification,  and  that  the  de- 
fendant Hicks  must  have  been  fully  aware  of  the  delusion 
Hnder  which  this  bargain  was  made. 

I  do  not  rely  on  the  mere  failure  to  produce  the  quan- 
tity of  spirit  oiiginally  stated  by  the  projectors.  I  do  not 
think  that  the  plaintiff  acted  on  such  representations  taken 
literally.  The  experiments  made,  with  which  he  expressed 
his  satisfaction,  shew  this,  I  think,  to  have  been  the  case. 
But  I  think  that,  throughout,  he  and  those  with  whom  be 
acted  thought,  and  had  reason  to  think  from  the  represen- 
tations made,  that  they  were  purchasing  an  apparatus  for 
baking  ordinary  bread ;  that  they  were  to  compete^with 
ordinary  bakers  on  vantage  ground,  and  that  the  quantity 
of  spirit  to  be  produced  (which  I  allow  must  be  takeato 
be  proof  spirit)  was  to  be  their  means  of  profit.  This,  I 
think,  was  the  state  ^of  facts  under  which  the  bargain  was 
made;  and  if  the  main  fact  was  known  to.  Hicks  not  to  be 
true,  what  were  all  .the  ^statements  he  made,  and  the  falla- 
cious experiments  which  he  himself  knowingly  exhibited, 
and  knowingly  permitted  the  other  party  to  make  and  to 
see,  but  so  many  laborious  frauds  practised  on  his  part 
upon  the  plaintiff?  I  am  satisfied,  therefore,  that  fraud 
has  been  made  out  so  far  as  Hicks  is  concerned ;  and  I  do 
not  think  that,  after  full  knowledge  of  it,  the  plaintiff  has 
ever  acquiesced  in  the  bargain.  I  am  not  at  all  satisfied 
that  he  ever  knew  the  ingredients  of  the  ferment  till  the 
receipt  was  delivered  to  him  on  the  5th  December,  ISSZi 
It  is  clear  that  he  was  not  a  baker ;  and  the  period  when 
he  first  knew  the  extent  of  the  misrepresentation  would  be, 
not  the  time  when  the  receipt  was  first  given  to  him,  but 
that  when  he  first  knew,  or  reasonably  might  have  known, 
that  the  ferment  was  substantially  different  from  those  in 
common  nse.  That  time  does  not  appear;  and  this  suit 
was  commenced  in  February,  183S.  I  think,  therefore, 
that  the  plaintiff  is,  on  the  whole,  entitled  to  relief. 


.  xoorar  CA8SB  m  tub 
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Bdt  then,  the  olher  defeDdtata  aie  not  nffiscted  directly 
w  indicectly  with  that  fraud*  and  oply  have  received  their 
propoirtioBal  shares  of  the  money  through  Hicks.  As  to 
one  of  them,  Mr.  Smith,  it  is  further  proved  that  he  had 
BO  intersstt  except  as  a  nominal  party  to  the  agreement; 
that  he  had  received  no  part  of  the  plaintiff's  money,  and 
that  the  plaintiff  had  full  knowledge  of  these  facts  when 
the  money  was  paid. 

The  relief  therefore,  to  which  the  plaintiff  is  entitledt 
appears  to  me  to  be  this:  That  the  agreement  be  can- 
celled, and  that  the  defendants  be*mjoined  from  pursuing 
any  action  on  it  against  the  plaintiff;  that  the  Master 
should  inquire  how  much  of  thb  SOOOL  has  been  respec- 
tively received  by  Hidks,  Watson,  and  Todd,  and  that 
each  of  theie  parties  should  be  decreed  to  repay  what  has 
been  received  by  him,  with  interest  at  tt  per  cent;  th^, 
as  against  Mr.  Smith,  the  bill  be  dismissed  with  costs ; 
tiiat  tiie  plaintiff  should  have  his  coats  against  the  other 
three  defendants,  and  also  be  repaid  by  them  the  costs  ho 

pays  to  Mr.  Snuth. 

Decree  acoordin|^y. 


Feb.  tetk. 
24<A. 

Id  cues  of  mlf* 
lake,  the  dme 
of  limiutioo, 
which  by  anft- 
logy  to  that  pre* 
acribed  by  the 
21  Jac  1,  c  16, 
b  held  to  bar 
die  remedy  In 
Courts  of  equity, 
begins  to  run 
from  the  time  of 
the  dIscoTery  of 
the  mistake. 


Brooksbank  and  Another  «•  Smith. 

EiLIZABETH  BRAME,  widow,  being  entitled  to  a 
sum  of  1000^,  8^  per  cent  Consols,  in  reversion,  expectant 
upon  the  decease  of  Eliza  Stevens,  by  her  will,  dated  in 
January,  1815,  bequeathed  ^e  same  to  her  six  childieut 
by  name,  their  executors,  administrators  and  assigns,  to  be 
divided  between  and  amongst  them,  share  and  share  alike: 
provided  that  if  any  of  her  said  children  should  die  in  her 
lifetime,  leavbg  issue  or  children,  the  share  of  any  child  so 
dying  should  not  lapse,  but  go  and  be  paid  to  such  issue* 
Elizabeth,  one  of  the  children  of  the  testatrix,  married 
the  defendant,  John  Smith,  and  died  in  May,  1818,  in  the 
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lifetime  of  the  testatrix,  leaving  her  boiban^  and  tHree  ^  1836. 
cbildren  surviving  her.  The  testatrix  died  in  July,  1818, 
and  Eliza  Stevensi  the  tenant  for  life,  in  June,  1827.  Upon 
the  death  of  Eliza  Stevens  the  trustees  of  the  Btock  trans- 
ferred the  same  to  the  several  parties  who  appeared  to  be 
interested  under  the  will,  and  amongst  oAers  to  the  de« 
fendant,  whose  wife,  they  were  informed,  had  survived  tbjB 
testatrix.  In  December,  1833,  the  trustees  had  notice  foi^ 
the  first  time  that  the  children  of  Elizabeth  Smith  claimed 
a  one-sixth  share  of  the  lOOOiL  stock  bequeathed  by  Eliza-» 
beth  Brame,  and  upon  a  further  investigation  of  the  cir-i 
cumstances  it  appeared  that  their  claim  was  well  founded. 
In  consequence  of  this  discovery,  the  trustees,  in  June, 
18S4,,  filed  the  present  bill  to  compel  the  defendant  to  re- 
fund the  share  which  had  been  paid  to  him  under  a  mia- 
apprebension  of  his  interest*  Part  of  this  had  been  dis- 
posed of  by  the  defendant,  who  wiis  in  poor  circumstances, 
Im^^lj^re  remained  a  sum  of  lOOiL  stock,  which  the  plain- 
iij^<j(3entified  as  the  residue  of  the  share  so  transferred. 
*>  Hie  d^fendan^,  by  his  answer,  relied  on  the  Statute  of 
Limitations. 

Mr.  Barber^  and  Mr.  HeatJffield^  for  the  plaintiffs,  con- 
tended, that  the  objection  arising  firom  the  Statute  of  Limi- 
tations could  not  avail  the  defendant ;  that  in  cases  of  fraud 
the  statute  did  not  operate  as  a  bar  in  a  Court  of  equity 
until  after  the  expiration  of  six  yeans  from  the  discovery 
of  the  fraud ;  and  that  the  same  rule  must  apply  in  cases 
of  mistake.  They  cited  Souih  Sea  Company  y.  Wymond- 
$eU(a),  HovefidenY.Lard  Jnnesley  (b),  and  WhaUeyv. 
WhaUeyie). 

Mr.  ChandlesSf  and  Mr.  James  Russell,  for  the  defen- 
dant, observed,  that  no  authority  could  be  cited  to  shew 

{a)  3  P.  W.  143.  (b)  2  S.  &  L.  634.  (c)  3  Bligh,  12. 
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1830.       that  any  analogy  existed  between  cases  of  fraud  and  mis- 
-Beooksbahk  ^^^  *"  matters  of  this  nature. 


V. 

'  Smith. 


Mr.  Barber^  in  reply. 


Feb.  24M.  '  Aldeeson,  B.— On  looking  at  the  cases  I  think  that 
the  plaintiflTs  are  entitled  to  a  decree.  Here,  there  is  stock 
transferred  hy  them  as  trustees,  and  by  mistake.  On  the 
whole,  I  am  satisfied  that  it  was  a  mistake  of  fact,  and  the 
bill  is  to  re-transfer  the  remainder  of  that  original  stock  so 
transferred,  the  fund  being  clearly  identified,  and  conse- 
quently the  party  having  a  special  lien  upon  it. 
*  Then,  is  the  Statute  of  Limitations  a  bar  to  the  remedy 
sought  by  this  bill  V  It  seems  to  me  that  it  is  not  so.  The 
statute  does  not  absolutely  bind  Courts  of  equity,  but  they 
adopt  it  as  a  rule  to  assist  their  discretion.  In  cases  of 
fraud,  howerer,  they  hold  that  the  statute  runs  from  the 
discovery,  because  the  laches  of  the  plaintifiT  commences 
from  that  date,  on  his  acquaintance  with  all  the  circum- 
stances. In  this.  Courts  of  equity  differ  from  Courts  of 
law,  which  are  absolutely  bound  by  the  words  of  the  sta- 
tute. Mistake  is,  I  think,  within  the  same  rule  as  fraud. 
Here,  therefore,  the  statute  was  not  applicable,  for  the 
mistake  was  first  discovered  within  six  years  before  the 
filing  of  the  bill.  I  think,  therefore,  that  the  decree  should 
be  for  the  plaintiffs,  but  without  costs ;  and  as  they  have 
offered  to  take  the  100/.,  which  is  the  whole  of  the  stock 
that  remains,  I  think  they  should  be  bound  by  that 
offer. 

Decree  accordingly. 
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Perrott  ».  Brya»t  and  Others.  ^MwVtk! 

J[>ILL  by  the  impropriate  rector  of  the  parish  of  Oyster-  Where  a  bill 
nouth,  in  the  county  of  Glamorgan,  against  certain  of  the  J"cult(wmary*' 
inhabitants  of  that  parish,  being  owners  and  occupiers  o(^^,^f^*^^n, 
boats  moored  within  that  parish,  and  employed  in  the  ^  tomary  pay- 
oyster  fishery,  for  the  customary  tithe  of  oysters  within  ^  the  ownen  and 
that  parish.  ITJ^S^^l 

The  bill  alleged  that  the  parish  of  Oystermouth  adjoins  *»**>•  ^J,**^' 
and  extends  into  the  sea,  and  has  been  time  out  of  mind  moored  within 
a  fishing  place,  and  that  there  has  been  in  the  said  parish ,  nlid^thatit 
an  immemorial  custom,  that  every  inhabitant  of  the  said  ''•■  ""*  "^* 

'J  •  lary  to  make 

parsb,  and  others,  being  proprietors  or  occupiers  of  any  ^^  dredgers  for 
oyster-boat  or  boats,  or  any  boat  or  boats  used  or  em-  had  no  intereit' 
ployed  in  the  taking  or  carrying  of  oysters^  which  have.  ^h<>*h„gji„"* 
been  usually  tied,  moored,  or  kept  within  any  part  of  the  omj^w^^J^^* 
said  parish,  when  not  used,  have  immemorially  paid,  and  ^^^^^  ^^^' 

1  1  1.   *  .,       '  Oyiterdredg- 

by  custom  ought  to  pay,  to  the  owners  of  the  said  rectory .  en  agreeiogto 
for  the  time  being,  the  tithes  of  all  oysters  brought  in  from  ^^X  o?ihe^* 
the  sea  in  such  boat  or  boats,  and  removed  therefrom  and .  *f  .*•»  ^^^  *^*" 

their  employen, 

laid  on  the  perches  within  the  said  parish ;  and  also  of  all .  a  stipulated 
oysters  brought  in  such  boat  or  boats  into  the  sea  within  profits  arising 
the  said  parish,  and  removed  from  such  boat  or  boats  into  rt,e"«ter"heM 
ships  or  other  vessels  without  being  landed  or  laid  upon  not  to  be  co-ad^ 

•  '  "^         Tenturen  with 

the  said  perches.  the  owners. 

The  defendants,  by  their  answers,  denied  the  custom  of  ,tance*that"pro- 

titbing  oysters,  as  laid  in  the  bill,  or  that  there  had  been  ^fJeJf.*,'JI|,%"" 

any  immemorial  custom  in  the  parish  of  Oystermouth  re-  between  a  sea- 

lating  to  the  tithes  of  oysters,  or  to  any  payment  in  lieu  the  seaT°has  not 

thereof.  They  admitted,  however,  that  payments  had  been  thrp^rWel^ 

made  in  respect  of  such  tithes,  but  insisted  that,  as  that  of  the  parish  ia 

had  been  done  solely  through  intimidation,  they  were  not  is  situate,  is  very 

bound  by  any  evidence  of  such  payments.     They  admitted  ©f^e  pw^nr 

that  the  pariah  of  Oystermouth  adjoined  the  «ea,  but  stated  t^h  ^miuV^**^*" 
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1696.  that  they  did  not  know  or  belieTe  that  it  extended  into  the 
sea.  They  denied  that  they  moored  their  boats  withb  the 
pariah,  inasmneh  as  tfaey  moored  tbem  beyoiid  low-^ater 
mark. 

The  defendants  then  alleged,  that,  for  many  years  past 
their  boats  had  been  employed  in  dredging  for  oysters  in 
the  open  sea  of  the  British  Channel  for  many  miles  dis- 
tant bom  the  parish  of  Oystermouth ;  that  the  oysters  so 
taken  had  from  time  immemorial  generally  been  brought 
to  and  dbcharged  upon  perches,  which  were  small  slips 
of  ground  marked  out  on  the  sea-shore  considerably  below 
high-water  mark,  but  somewhat  above  the  mark  of  low- 
water  at  spring  tides,  but  below  low-water  mark  at  neap 
tideS|  for  which  perches  small  sums  were  paid  by  way  of 
acknowledgment  to  the  lord  of  the  manor,  by  the  boat- 
owner.  They  further  stated  their  belief,  that  the  perches 
were  not  within  the  parish  of  Oystermouth;  and  they 
added,  that  the  oysters  were  sometimes  not  landed  at  all 
on  the  perches,  but  transported  from  the  boats  to  the 
ships,  at  sea,  and  far  beyond  low-water  marL 

The  defendants  then  stated  the  mode  of  payment  for 
the  oysters,  and  division  of  the  profits,  as  follows : — ^that 
the  captains  of  the  vessels  purchased  the  oysters  from  the 
boat-owners,  generally  giving  lU.per  thousand  for  the 
best,  and  9s,  6d.  per  thousand  for  the  inferior  oysters ;  ' 
and  that  the  gross  amount  produced  by  such  sale  was 
divided  between  the  owners  of  the  boats  and  the  crew  or 
dredgers,  in  manner  following ;  that  is  to  say,  for  the  best 
oysters  the  boat-owners  got  9s.  6d.  per  thousand,  and  the 
dredgers  or  crew  of  the  boat  (who  were  generally  four  in  ' 
number)  Ss.  6cL  per  thousand ;  and  that  for  the  inferior 
oysters,  the  boat-owners  got  Ss.  per  thousand,  and  the 
dredgers  or  crew  6s.  6d.  per  thousand.  That  in  general 
the  dredgers  or  crew  were  not  paid  by  the  boat-owners 
until  the  oysters  were  reckoned  and  delivered  on  board  the 
vessels  purcharing  the  same ;  and  should  the  whole  stock  ' 
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of  ojsten  diqposited  oo  tbe  perehes  (which  at  timei  coin  IMS. 
aisled  of  many  weeW  staking)  be  killed  by  frost,  which 
ofken  happened,  or  by*any  other  accident,  the  dredgers 
ahrayslwre  their  piopordon  of  the  loss,  having  no  chdm 
on  the  owners  of  the  boats.  Tbe  defendants  aubraittod, 
thatf  under  these  circumstances,  the  dredgers  or  crew 
were  necessaiy  parties  to  this  siut. 

The  cause  now  coikiing  on  far  hearing,  the  depositions 
of  many  witnesses  weire  read  for  the  pbdntiff,  provuig  the 
enstom  within  the  pariah  of  Oystermoath  of  {uiyment  by 
the  owners  of  thie  dredging  boats  of  every  tenth  hundred 
of  the  oysters  brought  m  and  had  on  the  perches  as  tithe, 
and  that  this  tithe  was  formerly  taken  in  kind,  and  after'* 
wards  by  composition.  Depositions  were  also  read 'as  to 
the  custom  of  paying  tithe  of  the  oystnrs  shipped  at  sea, 
and  as  to  a  composition  which  had  lieen  entered  into  in 
respect  of  thb  dtbe.  The  plaintiff  likewise  gave  evidence 
by  reputation,  that  the  parish  of  Oystermouth  extended 
into  the  sea;  and  proved  that  the  perches  were  situate  on 
the  shore,  between  high  and  low- water  mark,  adjoining  the 
town  of  Oystermouth. 

Evidence  was  read  for  tbe  defendants,  with  a  view  to 
shew  that  the  payments  which  had  been  made  for  tithe 
had  only  been  obtained  by  extortion.  Tbe  witnesses  oa 
that  side  also  deposed  to  their  belief  that  the  perches  were 
not  within  the  parish  of  Oystermouth,  never  having  been* 
assaised  to  the  poor-rate ;  and  that,  it  never  was  under-^ 
stood  or  reputed  that  that  parish  extended  into  the  sea,- 
or  at  all  events  beyond  high-water  mark. 

Mr.  Bolder  having  opened  the  case  for  the  plaintiff, 

Mr.  Siuartf  for  the  defendants,  took  the  objection 
(already  raised  by  the  answer)  for  want  of  parties,  contend- 
ing that  the  dredgers  or  crew  of  the  boats  ought  to  have 
been  made  defendants ;  that  the  sale  of  the  oysters  was 
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made  by  the  owner  or  occupier  of  each  boat  for  the  bene- 
fit of  all  the  parlies  concerned — namely,  himself  and  the 
dredgers ;  that  the  adventure  was  a  joint  adventure  for  all, 
for  the  profit  of  all,  and  at  the  risk  of  all.  He  cited 
Coppard  v.  Page  {a). 

Mr.  Boteler,  Mr.  Simpkinson,  and  Mn  W.  Eagle,  for 
the  plaintiff*.— «The  defendants  rest  their  objection  for 
want  of  parties  on  general  rules  of  pleading,  entirely  over- 
looking the  nature  of  the  custom  laid,  which  is,  that  when 
the  oysters  are  laid  on  the  perches,  the  tithes  accrue,  and 
that  the  owners  of  the  boats  are  the  parties  to  set  out  those 
tithes.  The  owners  can  no  more  complain  of  that,  than 
of  the  oysters  being  washed  off  the  perches.  Coppard  v« 
Page  was  not  argued  upon  this  ground.  There,  it  does 
not  appear  that  any  special  custom  with  reference  to  the 
person  who  was  to  pay,  was  alleged  by  the  bill;  and, 
therefore,  the  general  rule  that  all  parties  interested  in 
resisting  the  demand  must  be  made  parties,  would  apply. 
All  the  parties  interested  were  those  who  were  bound  to 
pay ;  and  the  case  was  the  same  as  where  lands  are  occu- 
pied by  joint-tenants,  and  a  bill  is  brought  for  tithes 
agmnst  one  only.  Here,  it  is  not  alleged  that  the  tithes 
are  paid  by  the  dredgers,  but  by  the  owners  and  occupiers 
of  the  boats,  a  class  of  persons  distinctly  recognised  and 
defined  by  the  defendants  as  well  as  the  plaintiff's,  and 
understood  to  be  the  persons  who  have  the  absolute  owner- 
ship, or  who  at  least  are  the  lessees  of  the  boat.  There 
are  several  cases  in  which  customs  of  this  nature  have  been 
similarly  stated :  Owavas  v.  Teage  (£)•  [Alderson,  B. — 
It  does  not  appear  that  the  objection  was  taken  in  that 
case.  No  crew  was  interested  in  the  matter.  In  general, 
the  crew  are  paid  by  a  proportion  of  the  fish,  as  in  the 
whale  fishery.]      Gwavas  v.  Kelynaci  (c),  and   Weth  v. 

(fl)  Forrest,  1 ;  2  E.  &  Y.  494.       (5)  1  Wood,  203 ;  1  E.  &  Y.  628. 
(c)2Wood,286;2E.&Y.  1. 
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Harris  (a),  are  authorities  for  the  plaintifT.  Even  laying  ^  1836. 
out  of  the  question  the  mode  of  stating  (he  custom,  it 
would  be  highly  inconvenient  to  require  the  dredgers  to 
be  made  parties,  who  are  changing  from  week  to  week  and 
from  day  to  day.  In  the  Hastings  case  the  question  was 
argued,  not  upon  any  specialty  in  the  custom,  but  upon 
the  inconvenience  of  making  so  many  parties. 

The  other  objection  raised  by  the  defendants  is,  that 
the  parish  of  Oystermouth  does  not  extend  into  the  sea; 
and,  consequently,  that  their  boats  are  not  moored,  and 
the  perches  are  not  situate,  within  the  parish.  It  is  indis- 
putable, however,  that  the  boundary  of  a  parish  on  the 
sea-shore  is,  not  high,  but  low-water  mark,  and  that  the 
Admiralty  have  no  jurisdiction  over  the  shore  at  low-water 
mark.  If  a  body  is  found  on  the  shore  between  high  and 
low-water  mark,  the  Admiralty  coroner  does  not  sit.  The 
accident  that  the  perches  have  not  been  rated  to  the  re- 
lief of  the  poor,  cannot  affect  the  general  rule  of  law  on 
this  point.  [Aldersan,  B. — The  fact  of  the  perches  having 
paid  titlies,  is  strong  evidence  of  their  being  within  the 
parish ;  far  stronger  than  their  having  been  assessed  to 
the  rates  would  have  been.]  Lastly,  the  defendant's  denial 
of  the  custom  will  not  make  it  imperative  on  the  Court  to 
direct  an  issue  :  Gwavas  v.  Teage  (i),  Beresford  v.  New^ 
ion  (c). 

Mr.  SiMtari,  Mr.  G.  Richards,  and  Mr.  IV.  M.  James, 
for  the  defendants. — Nothing  has  been  said  on  the  other 
side  to  invalidate  the  case  of  Coppard  v.  Page.  It  is  said, 
indeed,  that  here,  the  custom  affects  particular  parties 
only — ^namely,  the  owners  ;  but  that  is  not  admitted  by 
the  answer,  which  states  the  owners  and  the  dredgers  to  be 
co-adventurers,  and  jointly  interested  in  profit  and  loss. 

(fl)  3  Wood,  385.  (b)  1  Wood,  203. 

(c)  1  Cromp.  Mees.  &  Rose.  901. 
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1836.  There  may  be  a  custom  for  particular  parties  to  pay,  and 
those  parties  may  employ  the  dredgers,  but  it  does  not  foI*> 
low  from  this  that  the  latter  are  not  affected  by  the  custom. 
[Aldersouj  B. — ^You  must  shew  affirmatively  that  the 
dredgers  are  within  the  custom,  and  interested  in  this  mat- 
ter.] If  there  be  a  right  of  contribution,  the  proper  parties 
must  be  before  the  Court.  It  is  not  competent  for  the 
Court  to  dispose  of  such  a  case  as  this  without  bringing 
before  it  those  who  have  a  right  to  an  account.  [Alderton^ 
B. — I  doubt  whether  in  the  most  favourable  view  for  the 
defendants,  that  which  is  stated  to  be  an  interest  in  the 
dredgers,  is  more  than  a  mode  of  receiving  their  wages.] 
Next,  there  is  no  allegation  of  a  good  and  valid  custom; 
or,  if  there  be,  no  proof  has  been  given  that  the  payments 
which  have  been  made,  were  made  in  conformity  with  the 
custom.  Besides,  the  plaintiff  ought  to  prove  a  custom 
undisputed  and  uncontested.  On  the  contrary,  the  de- 
fendant's evidence  is  strong  to  shew,  that  the  payments 
have  been  obtained  by  extortion.  Moreover,  bills  alleging 
all  sorts  of  customs  have  been  filed.  Here,  the  tithes  are 
alleged  to  be  payable  by  the  proprietor  or  occupier ;  a 
loose  mode  of  expression,  which,  if  applied  to  a  modus, 
would  never  have  been  admitted.  An  owner  and  lessee 
of  a  boat  are  as  distinct  as  a  proprietor  and  fSsumer 
of  land.  Besides,  it  is  doubtful  from  the  evidence 
who  is  to  pay.  Upon  the  question  of  boundary,  it  is  well 
known,  that  the  land  between  high  and  low-water  mark 
belongs  to  the  Crown :  Hale  de  Jur.  Mar.  26.  It  is 
for  the  plaintiff  to  prove  that  the  Crown  has  been  deprived 
of  its  original  right.  There  is  no  evidence  of  that  fact. 
Besides,  how  does  it  follow  that  the  place  is  not  extra- 
parochial  ?  The  plaintiff  has  not  shewn  that  any  assess- 
ment has  been  made,  or  any  rate  paid  in  respect  of  the 
perches,  and  the  contrary  is  shewn  by  the  defendants. 
[Alderson^  B. — All  the  parties  who  paid  tithes  for  the 
oysters  on  the  perches,  did  so  on  the  supposition  that  the 
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perofaes  were  within  the  parish.  If  they  were  extra- 
parochial^  the  tithes  would  be  in  the  Crown.]  The  cus* 
torn,  at  all  events^  is  so  uncertaini  that  the  Qourt  will 
allow  the  parties  to  try  their  right  by  action :  Foxcrqft  v. 
Partis  (a).  The  legal  right  ought  properly  to  be  esta- 
blished at  kw:  Northleigh  v.  Luscombe  (b);  Mayor  of 
Readings.  fViniworih{c), 

Mr.  Boteler,  in  reply. — The  dredgers  are  merely  paid 
by  their  employers  in  a  particular  manner,  and  that  does 
not  make  them  liable  for  these  tithes.  The  party  liable  to 
pay  is  the  party  who  has  the  boat  in  his  possession  during 
the  season^  either  as  absolute  owner»  or  in  any  other 
character.  Of  the  parochiality  of  the  spot  in  question 
there  is  no  doubt.  It  is  not  less  within  the  parish  because 
it  may  belong  to  the  Crown,  or  a  private  person's  royalty 
may  extend  there. 

Alderson,  B.— There  are  two  questions  in  this  case —  May  5M. 
one,  whether  the  present  defendants  are  the  proper  parties 
to  this  suit,  or  whether  others  also  ought  to  have  been 
joined*  The  second — ^whether,  supposing  that  to  be  so, 
the  plaintiff  has  sufficiently  established  his  right  to  the 
tithe  claimed  by  him— that  of  oysters. 

It  is  undoubtedly  clear  that  the  plaintiff  must  make  all 
the  individuals  who  have  an  interest  in  the  subject- 
matter  of  the  suit,  parties  to  it,  in  order  that  the  decree 
may  put  an  end  finally  to  the  litigation  between  them, 
by  concluding  all  those  whose  interests  are  thereby 
affected.  The  question,  however,  is,  whether  this  has 
not  been  done?  The  present  defendants  are  admitted 
to  be  the  owners  of  the  boats,  the  produce  of  whose 

(«)6  Vea.  221 ;  2  E.  &  Y.  48?.  (6)  Ambl.  12. 

(c)  6  Price,  473. 
f2 
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1836.  fiflbing  is  sought  to  be  titbed :  but  they  say,  that  all  the 
crews  of  the  respective  boats  are  also  jointly  interested  in 
the  fish  taken,  and  ought  to  have  been  added  as  parties 
to  the  record.  Before  I  accede  to  an  objection  which 
would  produce  so  inconvenient  a  result  to  both  parties,  I 
ought  to  be  clearly  satisfied  as  to  the  fact  In  the  case 
cited  to  me  of  Coppard  v.  Page  (a),  this  was  clearly  made 
out.  There,  the  adventurers  in  each  fishing  boat  shared 
jointly  as  partners  the  profits  and  losses  of  the  adventure, 
according  to  agreed  proportions.  But  here,  the  fact  is 
very  indistinctly  stated  In  the  defendants'  answers,  and  is 
not  more  distinctly  made  out  by  the  evidence.  I  should 
conclude,  from  the  facts  appearing  on  the  evidence,  that 
this  is  really  only  a  mode  of  calculating  the  amount  of 
wages  due  to  the  dredgers  from  the  owners  of  the  boats, 
and  that  the  former  take  no  interest  in  the  fish  themselves, 
which  wholly  belong  to  the  owners  of  the  boats.  If  this 
be  so,  then  there  is  no  necessity  for  making  them  parties 
to  the  record.  Besides,  this  is  a  tithe  claimed  by  custom; 
and  the  special  custom,  if  established,  (and  unless  that  be 
so,  the  plaintiff  has  no  claim),  lays  the  burthen  of  the  tithe 
on  the  owners  or  occupiers  of  the  boats  alone.  Upon  the 
whole,  I  think  this  objection  fails. 

Then,  is  the  custom  proved  ? — for,  unless  it  be  so,  there 
is  an  end  to  the  plaintiff's  case.  The  evidence  is  all  one 
way ;  and,  although  there  is  undoubtedly  a  larger  propor- 
tion of  witnesses  who  prove  the  taking  of  tithe  of  oysters 
from  the  perches,  yet  there  is  quite  a  sufficient  body  of 
testimony  to  satisfy  me  as  to  the  other  branch  of  the  cus^ 
tom  also — that  of  taking  the  tithes  of  oysters  brought 
within  the  parish  by  boats,  and  sold. 

Then,  are  these  perches  within  the  parish?  and  are 
the  boats  moored  there  ?  This  is,  in  truth,  but  one  ques- 
tion ;  for,  as  the  boats  are  moored  nearer  to  the  shore 

(a)  Forrest,  I. 
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than  the  perches,  it  would  follow,  that,  if  the  perches  were  ^^836. 
within  the  ambit  of  the  parish,  the  mooring  places  must, 
in  all  probability,  be  so  too.  Now,  according  to  the  plain- 
tiff's witnesses,  who  state  the  boundaries  of  the  parish, 
both  are  included  therein ;  and  the  defendant's  witnesses 
do  not,  in  fact,  negative  that  statement,  for  they^only  say, 
argumentatively,  that  they  do  not  think  they  are  within 
the  parish,  inasmuch  as,  although  profitable  property, 
they  have  never  been  rated  to  the  poor.  But,  this  is  not 
at  all  a  strong  circumstance ;  for  the  omission  to  rate  pro- 
perty may  have  arisen  from  various  causes,  as  well  as  from 
the  property  not  being  parochial.  On  the  other  hand, 
under  a  custom  to  tithe  oysters  brought  into  the  parish, 
the  tithes  of  oysters  placed  on  these  perches  have,  for  up- 
wards of  sixty  years  at  the  least,  been  taken  without 
dbpute.  Lord  Hale  says,  that  the  land  between  the 
ordinary  flux  and  reflux  of  the  sea  may  be  parcel  of  a 
vin  or  parish,  and  that  the  ordinary  means  of  proving  it 
are  by  perambulations,  common  reputation,  known  metes 
and  divisions,  and  the  like.  Here,  the  whole  ground  in 
dispute  is  within  the  limits  of  the  ordinary  tides. 

Upon  the  whole^  then,  the  evidence  satisfies  me  that 
these  perches  and  mooring  places  are  within  the  parish, 
and  that  the  custom  to  take  tithes  of  oysters  is  proved  as 
laid  in  the  bill ;  and,  as  there  is  no  valid  objection  as  to 
the  want  of  proper  parties,  there  must  be  a  decree  as 
prayed,  with  costs. 

Decree  accordingly. 
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1836. 

Lord  Cranstown  v.  Goldshede  and  Another. 
jL  he  bill  was  filed  to  restrain  the  defendants  from  bring- 


Jpril  13th, 


A  defendant 

wanToran'ao-  ^8  ^'over  for  a  promissory  note  originally  given  to  them 
■wer,  cannot      by  |}ie  plaintiff,  but  now  in  his  possession,  and  likewbe 

move  to  have  ^  "^  .i..,,#., 

the  bill  dismuf-  to  restrain  any  other  action  or  actions  which  the  defendants 

Uieteranior'^  might  bring  against  them  in  respect  of  the  note.    An 

tiff  afi^e^ad-'  A^^^hment,  for  want  of  an  answer,  had  issued  against  the 

vantage  of  a  defendant  Goldshede.    The  other  defendant  had  put  in 

decree:  hu  pro-  .  . 

per  coune  is,  to  a  disclaimer. 

move  to  set 
aside  the  attach* 

ment.  Mr.  Bacott,  for  the  defendant  Goldshede,  now  moved, 

that,  upon  payment  of  costs,  the  bill  might  be  dismissed, 
and  that  the  attachment  and  all  further  proceedings 
thereon  might  be  stayed ;  he  having  discontinued  the 
action  and  paid  the  costs  of  it. 

Mr.  Hayter^  contra. — ^The  defendant  cannot  make  this 
motion  till  he  has  cleared  bis  contempt  by  putting  in  an 
answer.  An  answer  may  be  useful  to  the  plaintiff,  be- 
cause, though  the  defendant  may  have  discontinued  this 
action,  he  may  bring  another.  Besides,  although  the 
other  defendant  has  disclaimed,  exceptions  may  be  taken 
to  that  disclaimer,  and  he  may  be  made  to  answer.  In 
cases  of  this  nature,  the  Court  will  go  no  farther  than  pre- 
venting a  decree  from  being  taken  against  the  defendant ; 
they  will  not  order  the  bill  to  be  dismissed.  This  is  not  a 
motion  relative  to  the  contempt  itself,  and  therefore  cannot 
be  entertained,  so  long  as  the  contempt  remains. 

Mr.  Bacon,  in  reply. — The  object  of  the  motion  is  to 
shew  that  the  defendant  ought  not  to  be  compelled  to 
answer ;  in  effect,  therefore,  his  motion  does  relate  to  the 
contempt.  He  has  discontinued  his  action,  and  offers  all 
that  the  plaintiff  could  ask,  or  the  Court  could  give  him  by 
means  of  a  decree.     He  has,  therefore,  a  right  at  once  to 
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put  an  end  to  .this  suit :  Boyes  v.  Ford  (a) ;  Praedy.  Hull  (£), 
Wilmoi  V.  Maccabe  (c),  Bishop  of  Derry  v.  Tyler  (d). 

The  Lord  Chief  Baron. — In  general^  it  would  be 
most  unreasonable  and  unjust^  if  the  Court,  upon,  mere 
technical  grounds,  could  not  put  an  end  to  a  suit  at  the 
instance  of  the  parties.  But  there  is  a  great  difficulty  in 
so  doing,  where  the  party  who  makes  the  application  is  in 
contempt.  In  cases  of  contempt,  the  Court  proceeds  on 
one  general  rule.  It  might  in  the  present  case  be  expe- 
dient to  deviate  from  the  general  rule ;  but  on  the  other 
hand,  that  deviation  might  lead  to  greater  difficulties. 
The  motion  cannot  be  entertained  in  its  present  shape. 
The  party  should  have  moved  to  set  aside  the  attachment 
upon  taking  a  decree  against  him,  and  payment  of  costs. 
Any  party  may  come  to  set  aside  an  attachment  on  terms ; 
therefore,  unless  some  terms  can  be  agreed  upon,  the  motion 
must  be  dismissed. 

Order  by  consent ;  the  parties  entering  into 
terms. 


1836. 


(a)  4  Madd.  40. 

(b)  1  S.  &  S.  331. 

(c)  4  Sim.  263. 

(d)  Iq  Ch.  July,  IB34.  The 
bill  in  this  case  prayed  that  the 
defendant  might  be  decreed  to 
deliver  ap  a  certain  bond  to  the 
plaintiff  to  be  cancelled,  and  that 
satisfacdon  might  be  decreed  to 
be  entered  up  on  the  record  of  the 
judgment. 

An  attachment  and  commis- 
uon  of  rebellion  having  issued 
agunst  the  defendant,  for  want  of 
an  answer,  a  motion  was  made 
on  his  behalf  that  he  might 
be  at  liberty  to  deliver  up  the 
bond  to  the  plaintiffa  to  be  can- 
celled ;  and  that  thereupon,  and 
upon  the  defendant's  paying  the 


costs  of  the  plaintiffs,  and  of  all 
other  parties  to  the  cause,  and 
upon  his  undertaking  forthwith, 
at  his  own  costs  and  charges,  to 
enter  up  satisfaction  upon  the 
record  of  the  judgment,  the  writ 
of  attachment  and  commission  of 
rebellion  might  be  discharged,  and 
all  further  proceedings  in  this 
cause  might  be  stayed. 

The  motion  was  opposed,  on 
the  ground  that  the  defendant 
was  in  contempt,  and  therefore 
could  not  be  heard  until  he  had 
cleared  such  contempt,  by  putting 
in  his  answer.  But  his  Honour  the 
Vice  Chancellor,  after  argument, 
overruled  the  objection,  and  made 
an  order  in  favour  of  the  de* 
fendant. 
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April  22nd,  •  J3rADSHA W  9.  BrADSHAW. 

Teitatordemed  clOHN  BLAGROVJB,  Esquire,  by  his  will,  dated  the 
JamaicaVtnif  ^^^  February,  1824,  gave  and  devised  all  his  estates  in  the 

teei  upon  trust, 
to  long  ai  Ko' 
bert  B,,  the 
Mcond  son  of 
hif  daughter 
£.  B,,  ahould 
be  under  the 
age  of  twenty- 
one  yean,  to 
poy  and  apply 
150/.  per  an- 
num out  of  the 
rents  and  pro- 
fits for  his 
maintenance 
and  education, 
and  subject 
thereto  upon 
various  other 


island  of  Jamaica,  with  the  slaves  thereto  belonging,  unto 
trustees,  their  heirs,  executors,  administrators,  and  assigns, 
upon  (rust  to  manage  those  estates  for  the  term  of  three 
years  from  the  day  of  his  death,  and  out  of  the  rents, 
issues,  and  profits  thereof,  to  pay  during  the  said  term 
certain  annuities  to  which  his  wife  was  entitled  under  her 
marriage  settlement,  and  to  stand  possessed  of  the  residue 
of  the  rents  and  profits  accrued  during  the  said  term, 
upon  the  trusts  thereinafter  mentioned.  And  he  did 
thereby  further  declare,  that  from  and  after  the  expira- 
tion of  the  said  term  of  three  years,  his  said  trustees,  their 
tnists,  in  favour  heirs  and  assigns,  should  stand  and  be  seised  and  pos- 

of  his  daughter  .  . 

E.  B,,  and  his  sessed  of  his  said  plantations  and  estates  in  the  island  of 
Robef^B.i  and,  Jamaica,  in  trust,  in  the  first  place,  for  better  securing  the 
annuities  payable  to  his  wife,  and  subject  thereto  upon  the 
trusts  following ;  that  is  to  say,  as  to  his  two*third  parts 
of  the  plantation  and  estate  called  Cardiff  Hall,  upon 
trust  that  they  the  said  trustees  should  from  time  to  time, 
so  long  as  Robert  Blagrove  Bradshaw,  the  second  son  of 
his  dear  daughter  Eliza,  the  wife  of  James  Bradshaw, 
should  be  under  the  age  of  twenty-one  years,  by  and  out  of 
the  rents  and  profits  of  the  said  last-mentioned  heredita- 
ments, pay  and  apply  the  yearly  sum  of  150/.  for  and  to- 
wards his  maintenance  and  education  ;  and  from  and  after 


subject  to  all 
those  trusts,  in 
trust  for  the 
said  Rohert  B, 
for  life,  with  re- 
mainder to  his 
first  and  other 
sons  in  tail 
male,  with  re- 
mainder in 
moieties  in 
favour  of  H.  C. 
and  it  C,  the 
second  and 
third  sons  of 
his  daughter  /. 
C,  and  their 

tntaiorliMde-  '^^^  ^^^  grandsou,  Robert  Bradshaw,  should  attain  his 

vised  his  estate 
in  England  in 

trust  for  his  said  daughter  B.  B.,  for  life,  wiUi  remainder  to  his  said  grandson  Robert  B.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder  to  the  third,  fourth,  fifth, 
and  every  other  son  of  the  said  E,  B.,  severally  and  successively  in  tail  male,  with  remainder 
to  the  testator's  right  heirs.  E.  B.  had  no  second  son  named  R^erL  The  name  of  her  eldest 
son  was  Robert,  and  that  of  her  second  son  Henry  i — Held,  under  the  drcamstances,  that  this 
was  a  mistake  in  the  name,  and  not  in  the  description  of  the  devisee;  and  consequently,  that 
Hemry,  and  not  JMerl,  was  entitled  to  take  uoder  these  devises;  and  parol  evidence  was  admitted 
to  explain  Uit  amhlguity. 
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said  age  of  twenty-one  years^  should,  during  the  joint         1836. 
natural  lives  of  his  said  daughter  Eliza  Bradshaw,  and  his     bradshaw 
said  grandson  Robert  Bradshaw,  out  of  the  said  rents  and  v. 

profits,  pay  unto  his  said  grandson  or  his  assigns,  the 
yearly  sum  of  300/.,  for  his  and  their  own  use  and  benefit, 
and  pay  the  residue  of  the  rents  and  profits  to  his  daugh- 
ter Eliza  Bradshaw,  for  her  separate  use  during  her  life ; 
and  the  testator  declared,  that,  after  bis  said  daughter's 
decease,  the  trustees  should  stand  seised  and  possessed  of 
the  last-mentioned  hereditaments,  upon  trust  out  of  the 
rents  and  profits  to  pay  the  annual  sum  of  150/.  for  the 
maintenance  of  his  said  grandson,  Robert  Blagrove  Brad- 
shaw, until  he  should  attain  his  said  age  of  twenty-one, 
and  after  that  period  the  annual  sum  of  300/.  until  he 
should  attain  the  age  of  twenty-five,  the  surplus  rents  to 
accumulate  in  the  interim ;  and  be  directed  that  when  and 
as  soon  as  the  said  Robert  Blagrove  Bradshaw  should 
attain  the  age  of  twenty-five,  but  not  sooner,  he  should  be 
let  into  the  possession  of  the  whole  of  the  rents  and  pro- 
fits of  the  last-mentioned  premises ;  and,  subject  to  the 
trusts  aforesaid,  he  declared  that  his  trustees  should  stand 
possessed  of  the  said  last-mentiuned  premises,  in  trust  for 
the  said  Robert  Blagrove  Bradshaw  for  life,  with  remain- 
der to  his  first  and  other  sons  in  tail  male ;  with  remainder, 
as  to  one  undivided  moiety,  in  trust  for  his  grandson, 
Henry  Coore,  second  son  of  his  daughter  Isabella  Coore, 
widow,  for  his  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male;  with  remainder  to  his  grandson  Richard 
Coore,  third  son  of  his  daughter  Isabella  Coore,  for  life ; 
with  remainder  to  his  first  and  other  sons  in  tail  mal6 ; 
with  remainder  to  the  right  heirs  of  the  testator.  The 
other  undivided  moiety  was  limited  in  the  same  manner, 
except  that  Richard  Coore  took  first  under  that  series  of 
limitations.  A  power  of  jointuring  was  then  given  to 
Robert  Blagrove  Bradshaw. 
The  testator  then  declared,  that  the  trustees  should. 
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1836.         after  the  expiration  of  the  aaid  term  of  three  years,  stand 
Bradihaw     ^^^^^^  ^^^  possessed  of  his  plantation  called  the  Orange 


Bradshaw; 


Valley  Estate,  other  part  of  his  Jamaica  estates,  upon  cer- 
tain trusts,  for  the  benefit  of  bis  daughter  Isabella  Coore, 
and  for  the  maintenance  and  education  of  his  two  grand- 
sons, Henry  Coore  and  Richard  Coore,  and,  subject  theren 
to,  in  trust  for  his  said  grandson,  Henry  Coore,  for  life ; 
with  remainder  to  his  first  and  other  sons  in  tail  male ;  with 
remainder  to  his  grandson,  Richard  Coore,  for  life ;  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  with  re- 
mainder to  his  said  grandson » Robert  Blagrove  Bradshaw, 
for  life;  with  remainder  to  his  first  and  other  sons  in  tail 
male ;  with  remainder  to  the  testator's  right  heirs. 

Tlie  testator  then  declared,  that  his  trustees  should, 
subject  to  the  said  term  of  three  years,  stand  possessed  of 
the  estate  called  Upper  and  Lower  Magotty,  upon  certain 
trusts,  for  the  benefit  of  his  daughters  Charlotte  Parkin 
and  Ann  Caroline  Blagrove,  and  his  grand-daughter, 
Charlotte  Elizabeth  Parkin,  and,  subject  thereto,  in  trust 
for  Charlotte  Parkin  for  life,  with  remainder  to  her  first 
and  other  sons  in  tail  male;  with  remainder  to  Robert 
Blagrove  Bradshaw  for  life ;  with  remainder  to  his  first  and 
other  sons  in  tail  male ;  with  remainder  to  the  testator's 
right  heirs. 

The  testator  then  gave  and  devised  to  the  same  trustees 
and  their  heirs,  his  messuage  and  lands  called  Great  Ab- 
shotti  situate  at  Titchfield,  in  the  county  of  Hants,  upon 
trust,  to  pay  the  rents  and  profits  thereof  to  his  said 
daughter  Eliza  Bradshaw,  during  her  life,  for  her  sole 
and  separate  use;  and  after  her  decease,  he  declared  that 
his  trustees  should  stand  seised  of  the  last-mentioned 
hereditaments,  in  trust  for  his  said  grandson  Robert 
Blagrove  Bradshaw,  and  his  assigns,  for  his  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  with 
remainder  to  the  third,  fourth,  fifth,  and  every  other  son 
of  the  said  Eliza  Bradshaw,  severally  and  successively  in 


COtmT  OP  tXCHBai7£R.  7£ 

tail  male ;  with  remainder  to  the  right  heirs  of  the  testator.  1836. 
And  the  testator  declared  bis  mind  and  will  to  be,  that  an 
inventory  should  be  made  and  taken  by  his  executors,  as 
soon  as  conveniently  might  be  after  his  decease,  of  all  and 
singular  his  household  goods  and  furniture^  plate,  linen, 
books,  and  china,  which  should  be  in,  upon,  or  about  his 
said  messuage  or  tenement  called  Great  Abshott,  at  the 
time  of  his  decease.  And  he  gave  and  bequeathed  the 
fall  use  and  enjoyment  of  the  articles  and  things  com* 
prised  in  such  inventory  to  such  person  or  persona  who 
should  for  the  time  being  be  entitled,  under  the  limitations 
aforesaid,  to  the  possession  and  enjoyment  of  the  same 
messuage  or  tenement ;  the  said  articles  and  things  to  be 
considered  as  heir-looms ;  and  to  attend  and  follow  the  said 
limitations  as  far  as  the  rules  of  law  and  equity  would 
permit. 

The  testator  died  in  1834,  leaving  his  daughter,  Eliza 
Bradshaw,  surviving  him.  At  the  time  of  the  testator's 
death  she  had  three  sons ;  Robert  Blagrove  Bradshaw, 
who  was  her  eldest^  not  her  second  son,  as  stated  in  the 
will ;  Henry,  who  was  her  second  son,  and  Frank.  She 
never  had  any  other  sons.  Robert  Blagrove  Bradshaw 
died  in  1827,  aged  ten  years,  never  having  been  married. 
The  testator  also  left  his  daughter  Isabella  Coore  sur* 
viving  him :  she  died  in  1831,  leaving  three  sons ;  Frede* 
rick,  who  .was  her  eldest  son ;  Henry  John,  (called  in  the 
will  Henry),  who  was  her  second  son ;  and  Richard  John 
Lechmere,  (called  in  the  will  Richard),  who  was  her  third 
son.    She  never  bad  any  other  sons. 

By  the  decree  in  this  cause  made  in  July,  1835,  it  was 
referred  to  the  Master  to  inquire  who  was  the  person 
meant  and  intended  by  the  testator,  under  the  name  and 
description  of  Robert  Blagrove  Bradshaw,  the  second  son 
of  his  daughter  Eliza,  the  wife  of  James  Bradshaw,  and 
under  the  description  and  name  of  his  grandson  Robert 
Blagrove  Bradshaw. 


Bradbhaw. 
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1836.  .  The  Master  having  examined  Mr.  Pennockj  the  testa- 
Bradbhaw  ^^^*^  solicitori  made  his  report  in  substance  as  follows : — 
Fur  some  years  previous  to  his  death,  Mr.  Pennock  was 
the  solicitor  of  Mr,  BlagrovCy  the  testator.  In  August^ 
182 1 9  the  testator  having  consulted  Mr.  Pennock  respect* 
ing  his  will,  that  gentleman  prepared  for  him  a  draft  will, 
marked  £,  in  which  blanks  were  left  for  the  names  of  the 
devisees,  and  a  note  written  by  Mr.  Pennock  in  the  mar- 
gin, "  Please  to  insert  the  Christian  names."  This  draft 
was  sent  to  the  testator  on  the  20th  of  August,  and  was 
soon  afterwards  returned  by  the  testator  with  several  al-* 
terations  in  pencil,  and  with  a  note  in  pencil  in  the  testa- 
tor's handwriting,  as  follows :  "  Bhigrove  plate  to  Robert 
Blagrove  Bradshaw,  eldest  son  of  Eliza  Bradshaw."  The 
testator  did  not  fill  up  the  blanks  in  this  draft ;  and  on 
one  or  two  occasions,  being  asked  by  Mr.  Pennock  for  the 
names  of  his  grandchildren,  said  he  did  not  know  their 
names,  but  would  get  them. 

.  In  October,  1821,  the  testator  had  several  more  inter- 
views with  Mr.  Pennock  respecting  his  will,  when  the  lat* 
ter  recommended  him  to  have  it  settled  by  counsel.  The 
testator  wishing  to  have  the  matter  kept  secret,  it  was 
arranged  that  draft  E  should  be  copied  with  fictitious 
names,  and  the  copy  laid  before  counsel  This  was  ac- 
cordingly done;  the  name  of  ''  Archdale"  being  substi- 
tuted for  that  of  "  Bradshaw,"  "  Lindell"  (gr  that  of 
"  Blagrove,"  and  "  Jones"  for  that  of  "  Coore."  This 
draft  having  been  settled,  it  was  again  copied,  the  real 
names  being  inserted,  and  the  last-mentioned  draft,  mark- 
ed F.,  was  signed  and  published  by  the  testator  as  his 
will,  on  the  7th  of  December,  1821.  Previous  to  such 
signature  and  publication,  the  testator  gave  to  Mr.  Pen* 
nock  the  name  of  Robert  Blagrove  Bradshaw,  as  the 
eldest  son  of  his  daughter  Eliza  Bradshaw,  and  Frederick 
Coore,  as  the  eldest  son  of  his  daughter  Isabella  Coore, 
and  they  so  appeared  in  the  will ;  but  many  other  blanks 


Bradshaw 
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remaineily  the  testator  not  recoOecting  the  Christian  names         1836. 
of  his  grandchildren. 

This  will  was  not  intended  to  be  final,  but  was  merely  «• 

executed  to  meet  the  event  of  a  sudden  demise,  and  ac- 
cordingly a  fair  copy  of  it  was  laid  before  counsel,  with 
fictitious  names,  as  before,  for  the  purpose  of  a  final  set* 
tiement,  which,  however,  did  not  then  take  place. 

In  October,  1822,  the  testator  informed  Mr.  Pennock, 
that,  in  consequence  of  the  great  depreciation  of  West 
India  property,  he  should  be  obliged  to  make  material 
alterations  in  his  will,  and  he  directed  Mr.  Pennock  to 
make  a  codicil  to  his  will  of  December,  1821,  which  was 
accordingly  executed  by  the  testator.  On  the  22nd  of 
November,  18S3,  he  wrote  a  letter  to  Mr.  Pennock,  part 
of  which  was  in  the  words  following:—''  Please  to  make  a 
rough  draft  in  one  section  to  this  devise  alone,  in  the  mode 
I  did  devise,  benefit  to  the  eldest  son  of  Mrs.  Coore ; 
draw  out  such  interest  to  become  the  benefit  of  his  two 
younger  brothers,  as  joint-tenants,  in  lieu  of  him,  Frede* 
rick,  who,  in  this  section,  need  not  even  be  named.  Draw 
it,  that,  if  one  brother  be  minded  to  sell  his  interest  in  the 
estate  for  his  natural  life  to  the  other  brother,  that  he 
shall  have  liberty  so  to  do — but  to  no  other  than  to  his 
brother  in  joint  tenancy.  If  the  brother  that  purchases 
the  estate  shall  die  without  male  issue,  the  estate  to  de- 
volve to  his  brother,  the  joint  tenant,  and  his  heirs.  If 
both  these  younger  brothers  die  without  male  issue,  such 
interest  to  devolve  to  the  possessor  and  heirs  of  Cardiff 
Hall  Estate,  these  estates  lying  contiguous  to  each  other." 
In  a  letter  dated  the  26th  November,  1823,  he  wrote  as 
follows :  *'  We  may  make  progress  in  the  rough  section  of 
the  devise  of  Cardiff  Hall  and  Unity  Estates,  negroes, 
stock,  &c.,  to  James  Blagrove  Bradshaw,  in  failure  of  male 
issue,  with  power  to  settle  400/.  to  wife,  and  1000/.  to 
daughters,  to  devolve  to  the  possessor  of  Orange  Valley 
Estate,  and  Orange  Valley  Pen,  Pear  Tree  Bottom,  and 
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1835.  Bdbur  Properties.  The  possessors  of  these  estates  (if  I 
recollect  correctly)  were  to  pay  over  to  James  BlagroTe 
Bradshaw  or  bis  heir,  10^000/.  sterling,  or  7000/.  to  ren- 
der these  devises  more  equal  in  value  one  to  the  other. 
Now,  I  pause  as  to  this  bequest,  thinking  this  or  some 
other  sum  should  be  distributed  among  the  joint  tenant's 
sisters,  conceivii^^  the  Bradsbaws  wiH  be  amply  provided 
for  after  their  grandfather's  decease ;  and  more  particu- 
arly  that  now  it  will  be  settled  that  Abshott  Estate  shall 
devolve  to  James  Blagrove  Bradshaw  in  tail  male,  the  an- 
nuity settled  upon  Abshott  Estate  being  lapse ;  and  the 
devise  altered  in  favour  of  J.  B.  Bradshaw,  as  just  above 
contemplated,  shall  burthen  this  property  150/.  per  an- 
num, liable  to  Mrs.  Kagrove's  annuity."  In  this  letter  the 
word  Jame%  was  altered  into  Robert  by  Mr«  Pennock  at 
his  next  interview  with  the  testator. 

During  the  discussions  which  took  place  about  the  time 
when  these  letters  were  written,  the  testator  declared 
to  Mr.  Pennock  his  intention  of  making  a  provision  for  the 
second  son  of  his  daughter  Elizabeth  Bradshaw,  in  lieu  of 
the  provisions  he  had  made  for  the  eldest  son,  assigning 
as  a  reason  that  her  eldest  son  would  bjs  amply  provided 
for  by  Captain  Bradshaw,  her  husband's  father.  The  tes- 
tator accordingly  instructed  Mr.  Pennock  to  make  the 
necessary  alterations,  and  Mr.  Pennock  took  rough  viotes 
or  memorandums  of  the  testator's  instructions  whilst  he 
was  with  him.  In  these  notes  Robert  Blagrove  Bradshaw 
was  named  as  the  party  to  take  the  Cardiff  Hall  Estate  in 
tail,  and  the  remamder  in  tail  in  the  Orange  Valley  Estate^ 
subject  to  estates  in  tail  male  in  the  Coores.  As  to  the 
Abshott  estate,  Mr.  Pennook's  note  without  the  erasures 
ran  thus  :r— <*  Abshott  Estate.— To  Mrs.  Bradshaw,  and 
after  her  decease,  to  her  son  Robert,  remainder  to  his 
heirs  in  tail  male,  remainder  to  his  brother  in  succession 
in  tail  male ;  he  has  several  brothers,  8nd,  3rd,  ith." 
Instructions,  pursuant  to  these  notes,  were  afterwards 
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laid  before  counsel  for  the  purpose. of  making  a  new  will,  1836. 
The  same  fictitious  names  were  used  as  before.  The  in- 
structions began  with  these  words :  "  Mrs.  Archdale's 
eldest  son  has  an  ample  fortune  from  his  paternal  grand- 
father. The  testator  consequently  intends  to  provide  for 
her  second  son,  Robert  Lindell  Archdale,  who  is  now  an 
infant."  Throughout  the  instructions,  Robert  was  named 
as  the  party  to  take  the  Cardiff  Hall  estate,  &c.,  pursuant 
to  the  notes. 

In  pursuance  of  these  instructions  a  new  draft  was  set- 
tled by  counsel,  with  fictitious  names,  as  before.  These 
names  were  afterwards  replaced  by  what  Mr.  Pennock 
conceived  to  be  the  real  names  of  the  dcTisees;  and 
amongst  the  names  so  changed  was  that  of  **  Robert  Lin- 
dell Archdale"  into  "  Robert  Blagrove  Bradshaw."  A 
fair  copy  was  dien  made  from  the  draft  so  altered,  and 
that  fair  copy  was  the  will,  signed  and  published  by  the 
testator  in  February,  1824,  and  the  subject  of  the  present 
suit. 

In  addition  to  these  facts,  the  Master  found  in  substance 
as  follows: — that  the  testator  never  bad  any  grandson  of 
the  name  of  James  Blagrove  Bradshaw,  and  that  the  per- 
son meant  to  be  designated  by  that  name  in  the  testator's 
letter,  and  the  person  whom  Mr.  Pennock  meant  to  de- 
scribe when  be  interlined  the  word  Robert  in  the  said 
letter,  and  the  person  whom  he  meant  to  describe  by  the 
name  of  Robert  Blagrove  Bradshaw  in  bis  rough  notes  or 
memorandums,  was  the  second  son  of  the  said  testator's 
daughter,  Elizabeth  Bradshaw,  and  not  her  eldest  son ; 
and  that  the  second  son  of  Elizabeth  Bradshaw  was  in- 
tended to  be  the  object  of  the  testator's  bounty :  that  the 
reason  why,  in  the  draft  from  which  the  last  will  was  taken, 
Robert  Blagrove  Bradshaw  was  named  and  described  as 
the  second  son  of  the  testator's  daughter,  Eliza  Bradshaw, 
was,  that  Mr.  Pennock  supposed  that  Robert  Blagrove 
was  the  correct  name  of  Eliza  Bradshaw's  second  son,  the 
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1836.  said  former  draft  wills  marked  E  and  F,  in  which  Robert 
Blagrove  Bradsbaw  was  mentioned  as  the  eldest  son  of 
the  said  testator's  daughter,  not  being  referred  to ;  the 
said  draft  £  having  been,  no  doubt,  laid  aside  as  soon  as 
the  copy  was  made  of  it  for  counsers  perusal,  and  the  draft 
marked  F  having  been  in  all  probability  put  aside  for  safe 
custody  as  soon  as  the  same  had  been  executed  by  the 
testator. 

Upon  the  whole,  the  Master  certified  that  he  found  that 
the  said  Henry  Bradsbaw  was  the  person  meant  and  in- 
tended by  the  said  testator,  under  the  name  and  descrip- 
tion in  his  will  of  Robert  Blagrove  Bradshaw,  the  second 
son  of  his  daughter  Eliza,  the  wife  of  James  Bradshaw, 
and  under  the  description  and  name  of  his  grandson, 
Robert  Blagrove  Bradsbaw. 

To  this  report  the  defendants,  Henry  John  Coore,  and 
Richard  Lechmere  Coore,  took  an  exception,  on  the 
ground  that  the  Master  ought  to  have  certified  that  Robert 
Blagrove  Bradshaw  in  the  Master's  report,  and  in  the 
pleadings  of  the  cause  named,  but  now  deceased,  was  the 
person  meant  and  intended  by  the  said  testator  under  the 
above  name  and  description. 

Mr.  Bottler^  and  Mr.  PhilUmore,  for  the  exception. — 
The  eldest  son  of  Eliza  Bradshaw  is  intended  to  take 
under  the  will.  Even  if  there  were  any  doubt  upon  that 
point,  Pennock*s  evidence  is  not  su^cient  to  warrant  the 
alteration  of  the  name  of  the  devisee,  all  through  the  will. 
The  pencil  note  made  by  the  testator  in  draft  £,  shews 
that  he  knew  that  Robert  Blagrove  Bradsbaw  was  the 
eldest  son.  The  purport  of  that  note  is  to  leave  the  A\h- 
shott  plate  to  Robert ;  and,  in  his  will,  the  testator  gives 
the  Blagrove  plate  to  the  owners  of  the  Abshott  estate. 
These  two  circumstances  combined,  clearly  shew  that  the 
Abshott  estate,  at  all  events,  was  to  go  to  the  eldest  son. 
Besides,  Mr.  Pennock*s  rough  note  as  to  the  Abshott 
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estate,  corroborates  that   view  of  the  case;   he  treats         1836. 
Robert  as  the  eldest  son,  observing  that  "  he  has  several 
brothers,  second,  third,  fourth.'' 

Mr.  Simpkinson,  and.  Mr.  G.  Richards^  for  the  report — 
The  Master  is  right  on  the  evidence ;  but,  independently 
of  the  evidence,  the  true  construction  of  the  will  is  on  the 
Master's  finding.  The  question  is,  whether  the  person 
who  answers  the  description  of  the  second  son,  or  the 
person  whose  Christian  name  is  properly  stated,  but  who 
does  not  answer  that  description,  is  to  take.  It  is  admitted 
that,  as  this  is  a  latent  ambiguity,  parol  evidence  is  admis- 
sible to  expkin  it. 

The  testator  had  three  married  daughters.  By  a  will 
made  antecedently  to  this  will,  he  had  devised  his  estates 
in  the  West  Indies  for  the  benefit  of  the  eldest  children 
of  those  daughters.  The  Cardiff  Hall  estate  had  been 
given  to  the  eldest  son  of  his  daughter,  Mrs.  Bradshaw, 
(a  blank  being  left  for  that  eldest  son's  name),  with  re- 
mainder to  his  first  and  other  sons  in  tail,  with  remahider 
over,  in  default  of  issue,  to  the  devisees  of  the  Orange 
Valley  estate.  The  testator  not  knowing  the  names  of  all 
his  grandchildren,  blanks  were  left  in  the  draft  of  that 
will.  Many  of  them  were  not  filled  up  when  the  testator 
executed  that  will.  Even  the  devise  to  the  eldest  son  of 
Mrs.  Blagrove  remained  in  blank  till  it  was  interlined  by 
Mr.  Pennock,  immediately  before  the  testator  executed  it. 
it  is  true  that  there  is  a  memorandum  in  pencil  on  that  draft 
vrill,  in  which  the  testator  states  that  Robert  B.  Bradshaw  is 
the.  eldest  son  of  Mr.  Bradshaw.  But  it  is  clear,  from  the 
testator's  letters  and  conduct  subsequent  to  his  making  that 
memorandum,  that  he  had  forgotten  that  Robert  was  the 
eldest  son  of  his  daughter,  and  that  he  had  mistaken  the 
names  of  his  grandchildren,  so  as  not  to  be  able  to  furnish 
Mr.  Pennock  with  materials  for  a  second  will.  The  letter  of 
the  S5th  of  November,  18S3,  in  which  he  speaks  of  making 
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1836.  progress  in  ihe  devise  of  the  Cardiff  Hall  estate  to  James 
Blagrore  Bradshaw^  there  being  no  such  person*  proves, 
both  that  he  was  unacquainted  with  his.  grandchildren's 
names^and  also  that  he  intended  an  alteration  in  the 
devise  to  Mrs.  Bradshaw's  eldest  son.  If  he  did  not 
contemplate  such  alteration,  what  occasion  was  there  to 
make  progress  in  the  devise  to  him,  when  he  was  already 
to  have  the  property  ?  Besides,  if  he  considered  James  to 
be  the  eldest  son,  he  was  as  much  mistaken  in  the  name 
of  the  devisee  on  their  construction,  as  on  ours*  [The 
Lord  Chief  Baron. — ^When  the  testator  wrote  that  letter^ 
he  had  either  forgotten  that  Robert  was  the  name  of  the 
eldest  son,  or  he  meant  to  change  the  devise.]  He  meant 
evidently  to  give  the  property  to  some  other  individual. 
He  mistook  the  name  of  that  individual,  though  he  did 
not  mistake  the  description.  The  mistake  in  the  name  is 
not  remarkable,  for  even  the  names  of  the  Coores  are 
wrongly  stated  in  the  will.  They  appear  with  single 
Christian  names  throughout. 

Then,  assuming  that  the  name  used  by  the  testator 
was  used  by  mistake  merely,  the  question*  is,  whether, 
under  all  the  circumstances,  the  party  who  is  reaUy  the 
second  son  is  entitled  to  take  ?  If  there  were  any  doubt 
as  to  the  evidence,  the  will  itself  is  clear.  The  testator 
meant  to  raise  two  families,  in  whcHn  the  Bradshaw  pro** 
perty  was  to  remain  distinct  from  that  of  the  Coores: 
but  he  also  meant  to  make  the  second  son  of  each  of 
those  houses  the  object  of  his  bounty.  He  therefore,  in 
the  first  instance,  devises  the  Cardiff  estate  to  the  second 
son  of  Mrs.  Bradshaw,  with  remainder  to  the  second  and 
third  sons  of  Mrs.  Coore.  He  next  devises  the  Orange 
Valley  estate  to  the  second  and  third  sons  of  Mrs.  Coore, 
with  remainder  to  the  second  son  of  Mrs.  Bradshaw. 
When  he  comes  to  the  Magotty  estates,  he  devises  them 
differently.  The  reason  why  the  second  sons  are  pre- 
ferred as  to  the  other  estates  does  not  apply  in  thai 
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mstaoce.  He  therefore  devises  those  estates  to  Mrs.  1836. 
Parkin  and  her  children,  with  remainder  simply  in  favour 
of  Robert  B.  Bradshaw  and  his  issue.  When  we  come 
to  the  Great  Abshott  estatei  it  is  clear  that  the  testator 
meant  all  along  to  exclude  the  eldest  son  of  Mrs.  Brad<» 
shaw;  because  he  gives  that  estate  to  Eliza  Bradshaw 
for  life,  with  remainder  to  his  said  grandson  Robert  B. 
Bradshaw  for  bis  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  the  third, 
fawrthyjtfth^'dxkik  every  other  son  of  his  daughter,  Mrs« 
Bradshaw,  in  tail  male.  This  not  only  shews  tliat  the 
second  son  was  intended  to  take  in  the  first  instance,  but 
it  clears  up  the  objection  arising  from  the  words  of  Mr. 
Pennock's  memorandum.  This  limitation  in  the  will 
corresponds  with  Mr.  Pennock's  idea,  that,  besides  the 
second  son  of  Mrs.  Bradshaw,  there  were  three  other 
sons.  It  is  true  that  in  the  rough  note  or  memorandum 
which  he  took  at  the  moment,  he  stated  them  as  second, 
third,  and  fourth,  and  in  the  will  itself  they  are  stated  as 
third,  fourth,  and  fifth,  but  the  variation  is  not  such  as 
the  Court  will,  under  the  circumstances,  regard  as  im- 
portant, or  consider  as  having  originated  in  any  thiDg 
beyond  mistake  in  the  solicitor. 

If  the  construction  contended  for  on  the  other  side  is 
to  prevail,  it  is  dear,  that,  as  regards  the  Abshott  estates, 
the  second  son  of  Mrs.  Bradshaw  must  be  excluded^  al- 
though the  third,  fourth,  and  fifth  may  take.  What  could 
be  the  abject  of  excluding  a  second  son  ?  One  can  under- 
stand that  an  elder  son  may  be  excluded,  because  the  party 
may  have  property  coming  to  him  from  another  source ; 
but  that  reason  cannot  generally  apply  to  the  case  of  a 
second  son. 

Mr.  Boteler,  in  reply. — ^We  must  collect  the  meaning 
of  the  testator  to  have  been,  that  Robert  Blagrove  Brad- 
shaw, personally,  should    partake  of  his  bounty.      The 
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1836.  question  is  not  whether  the  eldest  or  second  son  should 
take,  but  whether  Robert,  the  person  named  in  the  will, 
should  take,  or,  Henry,  the  second  son,  the  party  de* 
scribed  by  relationship,  should  take.  It  is  clear  that  the 
testator,  in  the  first  instance,  knew  who  was  Robert  B. 
Bradshaw.  Afterwards,  in  September,  1823,  he  talks  of 
making  some  alteration  in  his  will.  In  the  first  letter 
which  he  writes,  he  explains  what  that  alteration  is.  It 
relates  only  to  the  devise  which  had  before  been  made  to 
Frederick.  When  he  alludes  to  the  CardifiT  Hall  estate, 
he  speaks  of  the  possessor  of  it  without  mentioning  any 
alteration  in  that  devise.  It  is  said,  indeed,  that  the  sub- 
sequent letter  proves  that  an  alteration  was  intended  in 
the  devise  of  the  Cardiff  estate,  because,  otherwise,  a  rough 
section  of  that  devise  would  not  be  wanted.  That,  how- 
ever, is  but  weak  evidence  of  such  intended  alteration. 
The  change  of  the  name  from  Robert  to  James  might, 
certainly,  be  evidence  of  an  intention  to  devise  to  somebody 
else ;  but,  on  the  other  hand,  it  might  prove  no  more  than 
that  the  testator  had  forgotten  that  Robert  was  the  eldest 
son.  Suppose,  however,  that  the  testator  meant  to  sub- 
stitute another  person ;  how  happened  it  that,  when  he 
and  Mr.  Pennock  met  again,  the  nameof  James  was  struck 
out,  and  Robert  inserted  in  pencil  ?  After  all,  the  only 
material  alteration  intended  to  be  made  related  to  the 
Abshott  estate.  That  had,  by  the  former  will,  been  given 
to  some  persons  of  the  name  of  Hawkins,  and  it  was  now 
intended  to  be  given  to  the  Bradshaws.  There  is  no 
evidence,  either  by  the  letters  or  otherwise,  that  the  de- 
vise of  the  Cardiff  Hall  estate  was  to  be  altered.  The 
argument  that  the  testator  meant  to  favour  the  second 
sons  of  eaob  house,  entirely  falls  to  the  ground,  when  it  is 
considered  that,  in  the  first  wiD,  there  were  the  same 
limitations  to  the  eldest  sons  of  each  house. 

It  is  clear,  from  all  the  circumstances,  that  the  testator 
favoured  that  grandson  who  bore  his  own  name.  Through- 
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out  the  whole  will^  till  you  come  to  the  devise  of  the  Abshott  1836. 
estate,  Robert  B.  Bradshaw  is  only  once  described  as  the 
testator's  second  son.  In  all  other  parts  he  is  called  his 
**  said  grandson."  In  this,  the  testator  makes  a  distinc* 
tioo  between  that  grandson  and  the  Coores,  who  are  seve- 
ral times  named  as  the  second  and  third  sons  of  Mrs.  Coore. 
The  same  inference  may  be  drawn  from  what  took  place 
in  the  communicationa  between  the  testator  and  his  solici- 
tor. How,  then,  was  it  possible  that,  when  Mr.  Pennock 
committed  the  result  of  these  communications  to  paper,  he 
shouM  have  supposed  Robert  B.  Bradshaw  to  be  any  other 
than  the  eldest  son?  He  could  not  have  overlooked  a 
name  so  perpetually  recurring.  His  very  memorandum 
proves  that  he  did  not  regard  him  in  any  other  Ught,  and 
why  he  should  have  given  instructions  to  counsel  differing 
from  those  which  he  had  received  from  the  mouth  of 
the  testator,  it  is  impossible  to  tell.  With  respect  to 
the  will  itself,  there  is  nothing  as  regards  the  devisees  of 
the  Cardiff  Hall  and  Orange  Valley  estates,  which  shew 
that  Robert  was  less  an  object  of  the  testator's  bounty 
than  Henry.  But  it  is  attempted  to  draw  that  inference 
by  referring  to  the  devise  of  the  Abshott  estate;  and  it  is 
aaifl,  that,  if  Henry  takes  that  estate  under  the  will,  he 
must  also  take  under  the  devises  of  the  other  estates,  or 
the  will  will  he  inconsistent.  But,  whatever  might  be  the 
effect  of  that  clause  under  other  circumstances,  it  is  to  be 
remembered  that  the  whole  of  this  will  has  been  drawn 
from  mistaken  instructions,  and  therefore  there  is  no  par- 
ticular reason  for  putting  a  construction  on  the  latter 
clause  favourable  to  the  second  son.  If,  according  to  our 
construction,  the  omission  of  the  second  son  cannot  be  ac- 
counted for,  it  is  equally  difficult  on  their  construction  to 
account  for  the  omission  of  Frederick.  But  the  omission 
of  both  may  be  accounted  for  on  the  very  ground  on 
which  they  rely  :  namely,  that  the  Bradshaws  were  amply 
provided  for. 
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1886.  The  Lord  Chief  Baron. — If  I  entertained  any  doubt 

Br  dshaw     ^^^^^  ^^^  integrity  of  Mr.  Pennock,  or  if  this  instrument, 
«.  which  was  made  from  instructions  given  to  him,  had  been 

prepared  and  executed  at  some  distance  of  time  from  the 
period  when  the  conversation  took  place  between  him  and 
the  testator,  I  should  hardly  venture,  upon  the  parol  evi- 
dence alone,  to  decide  this  point  without  directing  an 
issue.  But  it  is  admitted  that  Mr.  Pennook  is  a  man  of 
integrity :  I  must  say  therefore,  that  it  is  probable,  if  an 
issue  were  directed,  that  the  jury  would  draw  the  same 
inference  on  the  subject  that  I  have  done.  But  the  parol 
evidence  is  not  the  only  matter  deserving  of  consideration. 
The  will  itself  furnishes  observations  to  shew  that  the 
testator  meant  to  provide  for  his  daughter's  second  son. 

It  is  quite  clear  that  the  testator  either  mistook  the 
name  of  the  second  son  to  be  Robert,  or,  if  he  meant 
Robert,  he  mistook  him  to  be  the  second  son ;  that  is  to 
say,  he  mistook  either  the  name  or  the  description  of  the 
individual  whom  he  intended  should  take.  It  has  generally 
been  found,  where  mistakes  have  been  assumed  to  have 
been  made  either  in  the  name  or  description  of  the  de- 
visee, or  the  property  devised^  that  the  mistake  has  been 
made  in  the  name  and  not  in  thejdescription.  In  devises 
of  real  estate,  where  a  testator  has  mistaken  the  name  of 
the  county  where  the  lands  lie,  but  yet  has  given  such  a 
description  of  them  that  the  mutake  can  be  explained, 
the  description  has  been  held  to  prevail  over  the  mistake 
in  the  name.  Thus,  where  a  testator  has  devised  lands 
in  the  county  of  A.,  which  he  purchased  of  a  certain  in- 
dividual, to  one  person,  and  hia  lands  in  the  county  of  B. 
to  another  person,  and  it- turns  out  that  the  lands  pur- 
chased lie  in  the  county  of  B.  and  not  in  that  of  A., 
Courts  of  justice  have  gone  so  far  as  to  transpose  the 
names  of  the  counties. 

If  a  party  means  to  describe  a  particular  object  which 
he  has  in  view,  he  is  more  likely  to  be  correct  in  descrip- 
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lions  than  ia  names.  It  seems  to  me  that  the  truth  of  1836. 
that  observation  very  much  applies  to  the  present  case. 
It  is  clear  that  Mr.  Blagrove  did  not  know»  or  at  least,  at 
one  time,  if  he  ever  knew,  had  forgotten  the  name  of  the 
eldest  son  of  Mrs.  Bradshaw.  The  devise  is  to  Robert 
Blagrove  BradshaWi  as  the  second  son  of  Elizabeth  Brad- 
shaw. It  is  true^  that  afterwards  there  is  no  repetition  of 
the  words  ''  second  son/'  as  applied  to  himi  but  only  the 
words  **  said  grandson."  In  the  argument  for  the  excep- 
tion,  the  absence  of  that  repetition  has  been  much  dwelt 
upon ;  but  I  know  not  how  to  place  much  weight  in  that 
circumstance.  If  the  testator  had  repeated  those  words, 
DO  doubt  that  would  have  been  important  to  shew  his 
intention  to  continue  in  the  same  plan  of  disposition. 
But  it  is  not  necessary  to  have  that  evidence,  because  it 
is  clear  that  he  means  the  grandson  whom  he  has  before 
described.  Then  as  to  the  Abshott  estate,  supposing  in 
the  absence  of  all  evidence  the  question  to  be,  who  was 
intended  to  take,  the  second  son  not  being  named — you 
would  say,  which  did  he  mistake,  the  name  or  the  descrip- 
tion i  Evidently  the  name.  In  the  last  devises  he  mis- 
took the  name  and  not  the  description.  He  there  devised 
to  the  second  son  of  his  daughter,  by  the  name  of  Robert. 
Here,  he  devises  to  the  second  son  of  his  daughter  in  the 
same  manner;  and  when  he  comes  to  devise  the  Abshott 
estate  in  failure  of  issue  of  his  said  grandson  Robert,  he  de- 
vises it  to  the  third,  fourth,  and  other  sons  of  his  daughter ; 
thereby  shewing  that  he  understood  he  was  devising 
in  the  first  instance  to  her  second  son,  and  not  to  her 
eldest. 

The  testator  is  represented  to  have  been  an  intelligent 
man,  and  I  presume  he  read  his  will.  If  he  did,  he  must 
have  known  that  he  was  devising  to  the  second  son  of  his 
daughter,  and  that,  in  the  ultimate  devise  of  the  Abshott 
estate,  he  was  devising  to  the  third  and  fourth  sons  of  his 
daughter^  as  he  had  before  devised  to  her  second  son. 
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1836.  If  I  must  presume  that  be  made  a  mistake  one  way  or  the 
otherj  why  should  I  not  presume  that  he  made  a  mistake 
in  the  name  ?  This  is  either  a  deyise  to  the  second  son 
by  a  wrong  name,  or  to  the  eldest  son  by  a  wrong 
description ;  hut  even  if  there  were  no  evidence,  I  should 
be  strongly  inclined  to  think  that  the  precise  description 
of  the  second  son  was  less  likely  to  be  erroneous  than 
the  name.  Supposing  the  testator  had  used  the  words 
"  second  son/*  without  any  thing  ehe,  there  would  have 
been  no  doubt.  Suppose,  again,  he  had  used  the  name  of 
Robert  only  in  the  devise  of  the  Abshott  estate,  you 
would  have  said  he  took  bun  for  the  second  son.  Then 
does  the  present  frame  of  the  will  make  any  difference  ? 

Then  with  respect  to  the  evidence.  The  whole  argu* 
ment  of  the  party  contending  that  there  is  a  mistake  in 
the  description,  is  founded  on  the  construction  of  the 
written  memorandum  made  by  Mr.  Pennock,  when,  as 
he  stated,  he  was  in  communication  with  the  testator. 
There  would  be  a  great  deal  in  that  argument  if  it  stood 
alone ;  but  to  come  at  a  right  conclusion,  the  whole  of 
the  evidence  must  be  examined.  The  parol  evidence 
clearly  proves  that  the  testator  made  a  mistake  in  the 
name  of  the  devisee.  It  should  seem  that  he  originally 
knew  nothing  of  the  names  of  his  grandchildren.  He 
afterwards,  it  appears,  knew  that  the  name  of  the  eldest 
son  was  Robert.  Assuming  that  he  knew  that  fact  in 
1821,  what  followed  ?  In  November,  1823,  he  wrote  a 
letter  in  which  he  either  supposed  the  name  to  be  James, 
or  from  which  it  is  clear  that  he  did  not  mean  to  devise  to 
the  eldest  son.  If  he  meant  to  devise  to  a  different  per- 
son, who  was  that  different  person  except  the  person 
described  in  the  will?  Assume  that  it  was  an  altered  de- 
vise in  favour  of  some  person  not  named  before ;  who 
was  that  person  but  the  person  described  in  the  will — 
namely,  the  second  son  ?  If  the  mistake  be  in  the  name, 
it  lets  in  parol  evidence ;  and  Mr.  Pennock  declares  he 
understood  Robert  to  be  the  second  son.    He  swears  he 
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believed  that  to  be  the  fact.  Whether,  therefore,  he  had  18d6. 
the  former  draft  before  him  or  not,  would  leave  that 
belief  unsuspected.  At  one  of  his  interviews  with  the 
testator,  conceiving  that  the  testator  had  made  a  mistake, 
and  had  said  James  instead  of  Robert,  he  struck  out  the 
word  James  and  inserted  that  of  Robert,  still  believing 
Robert  to  be  the  second  son.  You  have  therefore  the 
person  who  made  the  will  swearing  to  the  circumstances 
under  which  liie  name  of  Robert  was  inserted.  All  you 
have  against  that  evidence,  is  the  written  memorandum, 
which  has  been  so  much  relied  on«  But  that  will  not  out- 
weigh the  strong  evidence  of  Mr.  Pennock.  It  appears 
to  me  that  there  is  nothing  in  this  case  to  explain  why,  if 
the  testator  meant  to  give  the  property  to  the  eldest  son, 
he  should  have  given  it  to  the  second. 

Mr.  Pennock's  evidence  is  of  the  more  importance,  be* 
cause  it  is  plain  that  he  took  down  his  memorandums  at 
the  tune  of  receiving  his  instructions  from  the  testator. 
The  memorandums  are  such,  that  no  one  could  have  made 
them  except  those  who  took  them  down.  However  ob- 
scure they  might  be,  yet  if  he  took  them  down  at  the  time, 
and  Tery  shortly  after  prepared  instructions  from  them 
for  counsel,  they  would  well  assist  his  memory.  It  ap- 
pears to  me  also  that  Mr.  Pennock's  account  is  not  con- 
tradicted but  confirmed  by  Mr.  Blagrove's  letter,  from 
which  it  seems  clear  that  he  meant  to  provide  for  those 
who  were  likely  to  be  least  provided  for.  In  this  letter  he 
states  the  Bradshaws  to  be  rich,  which  is  an  additional 
circumstance  against  construing  this  devise  in  favour  of 
the  eldest  son. 

Upon  the  whole,  I  think  that  a  jury,  after  hearing  the 
evidence  of  this  gentleman  who  was  the  testator's  soli- 
citor, and  who  took  down  his  instructions  in  writing, 
would  come  to  the  same  conclusion  as  the  Master. 

Exception  overruled. 
See  Dm  d.  le  Ckaxdier  y.  Hutkufoite,  3  a  &  Aid.  632. 
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AprU  28M. 
Jlltfy  Sth*  LlYESAT  9.  ReDFERN. 

Ttiutrix  bf.      EiLlZABETH  GOODLAD,  by  a  codicil  to  her  will, 

nu7tV^o*nooUo  ^f^^  bequeathing  an  annuity  of  100/.  to  trustees  upon 

^^'d^^iTrmid*!?'  trust  to  pay  the  same  by  equal  quarterly  payments  to  her 

•Aoif  upon  her    niece  for  her  11  fe^  free  from  the  controli  debtsi  and  engage- 

ptrty  Ui  Wlm-    ments  of  her  then  present  or  any  future  husband,  pro- 

Kind'ivrry h«  ^^^^^^  *<>  providc  for  the  payment  of  the  annuity  in  the 

rtttduary  per-  following  words :  **  And  I  do  hereby  charge  and  make  the 
lontl  tiutt  and       ,,         ^  ,         ^  ,^^,      ,  ^  ^       "  ...  , 

•fl^ctewhftuo-    said  annuity  of  lOOL  chargeable  upon  and  issuing  and 

•xoepther  leaie*  pAy^ble  out  of  my  leasehold  messuage  or  tenement  and 
R^\— S"wtb*t  P'®'*"*®*»  ^^^^  ^^^  appurtenances,  situate  in  Wimpole 
thii  wai  a  de-  Street  aforesaid,  and  my  present  and  future  terms,  estates, 
g«cy.  And  interests  therein,  and  all  and  every  my  residuary  per- 

sonal estate  and  effects  whatsoever  and  wheresoever,  save 
and  except  my  leasehold  property  and  premises  at  Rich- 
mond, in  the  county  of  Surrey." 

The  question  was,  whether  this  legacy  was  pecuniary, 
in  the  ordinary  sense,  or  demonstrative.  In  the  latter  case, 
paymentof  tlie  annuity  in  full  would  be  secured  to  the 
annuitunt,  notwithstanding  there  was  a  prospect  of  a 
deficiency  in  the  testatrix's  assets. 

Mr«  Lynek  and  Mr. Cory»  for  the  plaintiff — ^If  the  clause 
at  tlie  end  of  the  bequest,  commencing  with  the  words 
**  and  all  and  every  my  residuary  personal  estate,**  had 
been  omitteil,  no  doubt  this  would  have  been  a  spedfic 
legacy  i  but  it  will  be  contended  that  these  words  make  it 
pecuniary^  It  is  not  pecuniary,  butdcmonslntive;  that 
is  to  say,  it  is  payable  out  of  particular  property  in  pre- 
ference to  other  legacies,  but  payable  at  all  erents;  not 
partaking  of  the  character  of  a  specific  itg^y  so  £&r  as  to 
fail  in  CA$e  of  ike  fimd  out  of  which  il  is  primarily  payable 
bciii|»  k^l«     llefv,  the  )vriBiiar\  fund  for  paynsent  is  the 
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property  in  Wimpole  Street,  but  if  that  should  fail,  the        1836. 
deficiency  must  be  made  np  out  of  other  parts  of  the  estate 
of  the  testatrix.    The  authorities  for  this  construction  are 
Roberts  ▼.  Pococt  (a),  Acton  ▼•  Acton  (6),  MannY.  Cope^ 
land  (c),  Smith  t.  Fitzgerald  (d),  Fontaine  v.  Tyler  (e). 

Mr.  SUrrow  and  Mr.  Sidebottom,  for  the  defendant — 
In  the  cases  which  hare  been  cited,  the  intentii^n  of  the 
testator  to  make  the  legacy  payable  at  all  events,  was 
much  more  apparent  than  it  is  on  the  face  of  this  will.  In 
Roberts  v.  Pocock,  the  testator  stated  distinctly,  that,  be 
the  events  what  they  might,  the  legacy  should  be  paid.  In 
Mann  v.  Copeland,  there  was  a  manifest  intention  to  give 
the  102.  a-year  under  any  circumstances.  Here,  the  testa- 
trix meant  to  do  no  more  than  enumerate  particular  parts 
of  her  property.  The  house  must  be  sold  for  the  pay- 
ment of  the  legatees  generally. 

Mr.  Bligh  and  Mr.  Heberden,  for  other  parties. 

Mr.  Lynehf  in  reply. 

Alderson,  B. — My  present  impression  is,  that  this  is  a 
demonstrative  legacy ;  but  I  will  postpone  my  judgment  for 
a  few  days,  in  order  to  look  into  the  authorities. 


Alderson,  B. — In  this  case  I  thought  it  advisable  to  take      May  sth, 
time  to  consider  whether  the  annuity  bequeathed  to  the 
plaintiff,  and  charged  upon  the  leasehold  premises  in 
Wimpole  Street,  was  to  have  a  claim  upon  those  premises 
prior  to  the  other  legacies  given  by  the  wiU,  or  whether 

(a)  4  Vc8.  160.  (c)  2  Madd.  223. 

(h)  1  Mcr.  178.  (d)  3  Ves.  &  B.  2. 

(0  9  Price,  94. 
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1636.  they  are  all  to  be  put  on  the  same  footing.  And  on  look- 
LiT£SA  "'S  ^^  ^^^^  ^^'''  ^^^  examining  the  authorities,  it  appears 
9.  to  me  that  this  legacy  is  entitled  to  the  priority  claimed 

for  it  on  the  part  of  the  plamtiff. 

There  is  no  doubt  that,  strictly  speaking,  this  is  not  a 
specific  legacy.  It  is  a  pecuniary  legacy,  and  payable  at 
all  events ;  and  if  the  leasehold  premises  mentioned  had 
been  disposed  of  in  the  lifetime  of  the  testator,  the  legacy 
would  nevertheless  not  bare  &iled.  But  the  cases  establish 
that,  notwithstanding  a  legacy  may  be  pecuniary,  yet  it 
may  still  have  priority  if  it  be  charged  by  the  testator  on 
specific  property  ;  and  in  that  case,  as  the  Master  of  the 
Rolls  says  in  Smith  v.  Fiigtgeraldf  the  same  legacy  may  be 
both  specific  and  pecuniary.  And  according  to  the  cases 
of  Aeion  v.  Acton,  and  Roberts  v.  Pocock,  it  would  have 
priority  over  other  legacies  in  respect  of  the  property  on 
which  it  is  specifically  charged,  subject  only  to  the  pay- 
ment of  the  testator's  debts. 

I  think,  therefore,  that,  as  to  this  part  of  the  case,  there 
must  be  a  decree  as  prayed  by  the  plaintiff. 

On  the  other  parts  of  the  case  the  parties  are  agreed. 

Decree  accordingly. 


AnrU^^th.  Blackburn  V.  WARWICK  and  Wife. 

Where  the  in-  ^  ^^  defendants  being  seised  of  certain  copyhold  lands 
terest  due  upon    jp   right  of  the  defendant,   Mrs.  Warwick,   executed   a 

m  mortgage  had  ^ 

become  in  ar-  mortgage  of  those  premises,  dated  the  Ist  May,  1795,  for 
n^tgagee'f  ac-  Securing  to  Quentin  Blackburn  the  repayment  of  1100^ 
count  of  arrears,  ^^^  interest.     In   1801  the  defendants  further  charged 

rest!  were  made  ^ 

from  time  to       the  same  premises  with  a  sum  of  900/.  and  interest,  which 

time,  on  which 
interest  was  cal- 
culated, and  ul- 
timately a  general  account  of  all  arrears,  calculated  on  the  footing  of  those  resU,  was  signed  by  the 
mortgagor  and  confirmed  by  a  deed,  executed  by  him  three  years  afterwards,  for  securing  repay- 
ment of  the  balance  to  the  mortgagee : — Held,  that  tliese  transactions  were  not  usurious,  and  that 
the  mortgagor  was  liable  for  the  balance. 
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had  been  advanced  to  them  by  the  same  party.  They  at  1836. 
the  same  time  executed  certain  indentures  of  lease  and 
release,  bearing  date  the  29th  and  30th  Octoberi  1801» 
charging  certain  freehold  lands  with  these  sums.  In  1802, 
the  interest  on  these  sums  became  in  arrear;  and  although 
the  mortgagee  frequently  applied  for,  and  occasionally 
obtained  some  payments  in  respect  of  interest)  yet  the  ar- 
rears continued  to  increase  for  several  years  afterwards. 
The  mortgagee  entered  these  arrears  and  payments  in  bis 
books^  and  from  time  to  time  made  rests  on  the  arrears, 
and  calculated  interest  thereon.  It  was  alleged,  but  that 
did  not  appear,  except  by  the  entry  hereafter  noticed, 
that  settlements  were  come  to  between  the  mortgagor  and 
mortgagee,  at  the  respective  times  of  making  those  rests, 
the  mortgagee  agreeing  not  to  sue  the  mortgagor  in  con- 
sideration of  interest  being  allowed  to  him  on  the  rest^ 

In  1818  Quentin  Blackburn  died,  having  by  his  will  ap- 
pointed Quentin  Blackburn,  his  son  and  heir-at-law,  to  be 
his  executor.  In  November  1816,  Blackburn,  the  son,  as 
it  appeared  from  an  entry  in  bis  books,  settled  an  account 
respecting  the  mortgage  with  the  defendant  Thomas  War- 
wick. The  entry  was  signed  by  Warwick,  and  apparently 
Confirmed  the  previous  settlements  alleged  to  have  been 
made  with  Blackburn,  the  father.  Upon  this  settlement 
the  sum  of  1500/.  appeared  to  be  due  to  the  mortgagee 
for  arrears ;  and  by  an  indenture  bearing  date  15th  March, 
1819,  and  executed  by  Warwick,  the  repayment  of  this 
sum  as  well  as  of  the  former  sums,  was  secured  to  the 
mortgagee. 

On  the  1st  January,  18S6,  Blackburn,  the  son,  died ; 
having  by  his  will,  dated  in  182S,  devised  all  his  real  and 
personal  estate  to  the  plaintiffs,  and  appointed  them  his 
executors.  A  bill  of  foreclosure  was  then  filed  by  the 
plaintifis  against  the  defendants;  but  shortly  after  the 
institution  of  that  suit,  the  defendants  proposed  a  com- 
promise.    This  was  consented  to  upon  terms;  and  the 
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1836.  defendants  then  executed  indentures  of  lease  and  release, 
dated  the  6th  and  6tb  November  18S7,  by  which,  after 
reciting  that  SSOOL  waa  secured  by  a  former  deed,  and 
SOW.  was  due  for  arrears  of  interest,  and  after  reciting 
the  suit  in  the  Exchequer,  they  conreyed  to  the  plaintiffs 
the  fee-simple  of  the  premises  in  trust,  in  default  of  regu- 
lar payment  of  the  interest,  for  sale  and  satisfaction  of  the 
debt  out  of  the  proceeds.  A  fine  was  levied  of  Mrs*  War- 
wick's interest  in  the  premises. 

The  interest  having  become  again  in  arrear,  the  plain- 
tiffs, in  Michaelmas  Term,  1830,  brought  their  action  of 
ejectment  to  recover  possession  of  the  premises.  Before 
judgment  was  obtained,  the  defendant,  Thomas  Warwick, 
agreed  to  attorn  to  the  plaintiffs,  as  tenant,  at  SOOL  a-year» 
which  they  consented  to.  No  rent  or  interest,  however, 
was  paid ;  and,  after  a  long  correspondence  between  the 
parties,  the  property  was  put  up  for  salef,  but  met  with  no 
bidder.  The  present  bill  was  then  filed,  suggesting  that 
the  sale  bad  been  prevented  by  means  of  the  defendant 
Thomas  Warwick  having  spread  reports  reflecting  on  the 
title  to  the  premises,  and  praying  that  the  deeds  of  1827 
might  be  carried  into  execution  under  the  decree  of  the 
Court. 

The  defence  set  up  was,  that  the  deeds  of  1816  and 
18S7  were  usurious  and  void. 

Mr.  Simpkiruon  and  Mr*  PhiJUmore,  for  the  plaintifiit. 

Mr.  Boteler  and  Mr.  O.  Anderdon^  for  the  defendants. — 
The  original  mortgage  and  further  charge  are  not  objected 
to,  but  the  subsequent  settlements  are  usurious ;  and  even 
the  acquiescence  of  the  defendants  in  those  settlements 
will  not  render  them  valid.  The  bill  treats  the  case  as  if 
the  mortgagor  and  mortgagee  had  met  together  and  agreed 
to  turn  interest  into  principal ;  but  it  is  clear  that  the 
books  were  not  seen  by  Warwick  till  1816.  The  balances 
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are  drawn  up  in  such  manner  as  a  Court  of  equHy  wiU  not  1896. 
permit.  Had  the  plaintiffs  taken  simple  interest  from  "  " 
1803  to  I8I69  and  then  a  new  deed  bad  been  executed  _  v. 
converting  interest  into  principal,  there  would  have  been 
no  cause  of  complaint.  But>  as  a  mortgagee  cannot  stipu* 
late  a  priori  that  he  will  make  rests  from  year  to  year  and 
convert  interest  into  principal,  so  neither  is  such  a  con- 
version allowable,  except  at  long  intervals,  even  without  a 
previous  stipulation,  and  with  the  consent  of  the  mortgagor* 
This  may  be  inferred  from  the  opinions  of  Lord  Thur^ 
taw  (a)  and  Lord  Eldon.  In  Chambers  v.  Goldmn  (6), 
the  latter  learned  Judge  says,  *^  There  is  nothing  unfair, 
or  ]>erhaps  illegal,  in  taking  a  eovenant  originally,  that  if 
interest  is  not  paid  at  the  end  of  a  year,  it  shall  be  con- 
verted into  principal ;  but  the  Court  will  not  permit  that 
as  tending  to  usury,  though  not  usury.**  [Aldersan,  B. — 
I  do  not  exactly  see  how  a  thing  which  is  not  usury 
tends  to  usury.  It  is  not  a  very  strong  opinion.  Does  it 
go  beyond  this,  that,  except  you  can  infer  it  upon  the 
custom  between  the  parties,  interest  upon  interest  can- 
not be  calculated  in  the  case  of  a  mortgage?  If  you 
could  make  out  that  no  previous  contract  or  arrangement 
had  been  executed,  but  that  every  thing  was  done  in  No- 
vember, 1816,  you  might  have  some  ground  for  argument ; 
but  the  question  is,  whether  the  Court  may  not  reasonably 
infer  that  from  time  to  time  there  were  arrangements  be- 
tween  the  parties?]  The  accounts  were  kept  and  the 
receipts  made  out  in  the  mortgagee's  books ;  and,  ex- 
cept in  one  instance,  it  does  not  appear  that  the  de- 
fendant ever  signed  them.  This  is  not  an  account 
between  merchants  or  bankers,  but  simply  between 
mortgagor  and  mortgagee.  In  such  cases,  although,  as 
Lord  Thforlow  said,  there  is  perhaps  no  good  reason  why 
interest  upon  interest  should  not  be  allowed,  still,  it  is 
contrary  to  the  practice  of  Courts  of  equity  to  allow  it. 

{a)  Ex  parU  Champion,  3  Bro.  C.  C.  436.  (6)  9  Vei.  271 . 
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1836.  [Aldersonf  B. — Usury  is  a  creature  of  the  law,  which  in 
Blackbuiin  *^*^  respect  must  be  obeyed,  but  no  more.  In  my  judg- 
menty  if  taking  interest  upon  interest  is  not  usury,  it  is 
nothing  at  all  but  a  laudable  practice.  If  the  parties  have 
chosen  to  make  an  equity  fpr  themselves,  why  should  I  set 
it  aside  ?]  The  defendants  are  in  the  situation  of  per- 
sons under  the  protection  of  a  Court  of  equity;  and 
being  in  that  situation,  the  mortgagee  has  taken  the 
account  in  a  way  he  ought  not  to  have  done.  In  Sack* 
ett  V.  Baiseii  (a),  a  case  in  many  respects  like  the 
present,  Sir  Thomas  Plomer  thought  the  question  suf- 
ficiently doubtful  to  direct  an  issue.  In  Thamhitt  v. 
Evans  (b)f  Lord  Hardwicke  held,  that  rests  could  not 
be  made  while  the  relation  of  mortgagor  and  mortgagee 
existed,  except  upon  the  advance  of  fresh  money.  [Alder-' 
son,  B. — ^There  is  no  evidence  stated  in  that  case.  Is 
there  any  case  where  a  bargain  of  this  description  has 
been  held  to  be  extortion,  upon  the  mere  relation  of 
mortgagor  and  mortgagee ;  or  where  a  Court  of  equity 
has  interfered  to  declare  the  transaction  illegal  where  the 
parties  have  agreed  to  take  interest  upon  interest  at  a 
subsequent  period  ?  Here,  the  interest  first  became  due 
in  180S;  and  100^  being  due,  a  regular  agreement  was 
made  between  the  parties  that  one  would  not  sue  for  the 
too/.,  provided  the  other  would  agree  to  pay  the  1002. 
with  interest.  If  this  was  done  from  time  to  time,  why 
should  it  not  be  done!  The  settlements  were  con- 
firmed by  the  deed  by  which  the  1500/.  was  raised.] 
The  deed  should  have  been  executed  at  the  time  of  the 
last  settlement.  Instead  of  that,  it  was  not  executed  till 
1819,  which  shews  that  the  settlement  was  not  an  act  of 
deliberation.  There  should  have  been  a  deliberate  act, 
shewing  the  intention  of  the  parties  at  the  time.   Besides, 

(a)  4  Madd.  58.  (»)  2  Alk.  330. 
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the  deed  stotes  the  150(M.  to  be  a  further  adrance,  the  1836. 
recital  being  that  all  interest  was  paid,  and  that  the  de- 
fendants had  occasion  for  a  further  sum.  The  whole 
transaction  saTours  of  oppression.  This  is  not  a  biU  of 
foreclosure,  but  for  equitable  relief.  The  plaintiffs  coming 
into  equity,  must  do  equity.  A  creditor  with  a  security 
and  a  power  of  sale  is  not  entitled  to  the  aid  of  a  Court  of 
equity  to  effectuate  that  sale.  The  plaintiffs,  therefore, 
lay  great  stress  upon  the  equitable  consideration  entitling 
them  to  come  here  for  aid  ;  but  it  is  clear  that  if  aid  be 
offered,  it  must  be  upon  equitable  terms.  If  the  plaintiffs 
have  been  overpaid ,  the  Court,  on  the  ground  of  oppression, 
will  relieve  the  defendants  to  that  extent,  even  though 
they  may  have  assented  to  such  payments :  Bosanquet  v. 
Dashwood  (a). 

Mr.  Simpkinsotif  in  reply. — As  to  the  alleged  oppression, 
it  does  not  appear  that  the  mortgagee  took  any  interest 
between  the  years  1816  and  1819,  and  then  he  took  the 
deed  for  the  1500/.  Besides,  this  was  not  an  agreement 
extorted  from  a  person  out  of  possession,  for  Warwick 
was  in  possession  of  the  rents  and  profits  the  whole  time. 
Upon  the  question  of  usury,  it  is  unnecessary  to  discuss 
the  rules  of  equity  in  regard  to  agreements  a  j9r«ort; 
though  it  is  difficult  to  understand  upon  what  principle 
those  rules  depend.  [Alderson,  B.— In  the  case  of  a 
mortgage  deed  given  a  priori,  there  is  a  scintilla  of  prin- 
ciple; for  you  lend  your  money  at  5/.  per  cent,  plus  a  co- 
venant ;  but  I  do  not  see  how  any  principle  drawn  from 
an  antecedent  can  apply  to  a  subsequent  agreement] 
This  is  a  subsequent  agreement  to  put  the  party  in  the 
situation  in  which  he  would  have  stood  if  the  other  party 
bad  paid  the  money  when  he  ought  to  have  done  so. 
Then  the  deeds  of  1827,  which  actually  recite  the  com- 

(fl)  Ca.  T.T.  38,  40. 
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1836.        promise  of  the  Exchequer  suit,  amount  to  a  complete  con* 
firmation  of  all  the  preceding  acts  of  the  parties. 

Aldebson«  B. — ^If  I  entertained  any  doubt  upon  the  main 
question  in  this  cause,  I  should  take  time  to  consider  my 
judgment;  but  it  appears  to  me  that  the  plaintifTs  are  en- 
titled to  a  decree,  and  that  the  only  point  of  doubt  is, 
whether  the  sale  of  these  premises  has  been  prerented  by 
the  defendants,  and  if  so,  whether  this  suit  having  been 
rendered  necessary  by  their  conduct,  they  ought  to  be 
made  to  pay  the  costs.  Upon  that  point  I  shall  not  give 
my  opinion  at  present,  but  will  look  into  the  evidence. 
Upon  the  main  question  whether  or  not  they  ought  to  be 
compelled  to  pay  the  whole  amount  of  4000/.  secured  by 
the  mortgage  deeds,  I  shall  give  my  opinion  immediately. 

In  the  year  1795,  the  sum  of  1100/.  was  advanced  to 
the  defendants  by  way  of  mortgage ;  and  on  the  13tb  of 
October,  1803,  an  additional  security  was  given  by  them^ 
to  the  mortgagee  to  the  amount  of  900/.  The  interest 
fell  into  arrear,  and  it  appears  that  in  November,  1816, 
an  account  of  the  arrears  was  taken  between  the  con- 
tracting parties.  The  account  begins  on  the  31st  October, 
1803,  with  a  balance  of  arrears,  upon  which  interest  is 
calculated.  As  the  whole  account  was  signed  by  War- 
wick, he  must  have  acknowledged  that  on  the  31st  of 
October,  1803,  there  was  that  sum  due  to  the  mortgagee. 
The  whole  of  the  rests  in  question  proceed  upon  the  same 
footing.  There  is  a  rest  in  1807,  another  in  1809,  an- 
other in  1813,  and  the  last  in  1816;  in  all  of  which  calcu- 
lations were  made  of  interest  upon  interest;  and  that  was 
carried  into  effect  by  the  allowance  of  the  party  himself. 
Therefore,  admitting  those  calculations  to  be  proper,  the 
result  is  a  balance  due  to  the  mortgagee  of  3500/.,  which 
was  secured  to  him  by  express  agreement.    ' 

Supposing,  as  is  clear  upon  the  evidence,  that  that  ac- 
count was  signed  by  Warwick,  and  that  he  was  Cumished 
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with  a  copy  of  the  agreement,  what  evidence  is  there  upon  1836. 
which  the  Court  can  rely  arising  out  of  the  relative  situa- 
tion of  the  parties  as  mortgagor  and  mortgagee,  to  induce 
it  to  come  to  the  conclusion  that  there  was  any  oppression 
in  this  case  ?  There  is  not  enough  to  induce  the  Court 
to  come  to  that  conclusion,  even  in  the  original  state  of 
the  transactions,  but  more  especially  when  they  are  found 
to  be  based  upon  a  regular  agreement  between  the  parties. 
Then,  is  there  any  thing  illegal  in  the  agreement  itself?  It 
la  said,  that  if  parties  enter  into  an  original  agreement  by 
way  of  mortgage,  they  cannot  recover  more  than  oL  per 
cent,  beyond  the  principal  money,  and  that  if  they  take  a 
stipulation — that  if  the  interest  is  not  paid  at  the  time,  the 
mortgagor  shall  pay  interest  upon  it  until  the  arrears  are 
paid — that  is  illegal.  Now,  in  holding  this  to  be  the  rule, 
I  presume  the  Courts  suppose  that  some  advantage  imme- 
diately accrues  to  the  mortgagee  under  the  deed,  ultra 
the  allowance  of  6/.  per  cent,  interest,  and  that  that  ad- 
vantage being  secured  by  an  original  stipulation,  the  con- 
tract savours  of  usury.  If  the  rule  cannot  be  supported 
on  that  ground,  it  appears  to  me  that  it  cannot  be  sup- 
ported at  alL  I  confess  I  do  not  see  why  such  interest 
might  not  be  allowed,  even  where  the  stipulation  to  pay 
is  contained  in  the  original  deed ;  but  be  that  as  it  may, 
there  the  covenant  being  part  of  the  original  terms  of  the 
contract,  is  part  of  the  original  advantage  accruing  to  the 
mortgagee,  and  the  Courts  will  not  sanction  such  a  con- 
tract. So  neither  will  the  Courts  allow  interest  upon  in- 
terest where  the  party  comes  to  an  account  with  his 
debtor,  which  he  afterwards  seeks  to  enforce  through 
the  medium  of  a  Court  of  equity.  In  that  case  it  is  con- 
sidered that  where  parties  who  are  entitled  to  the  repay- 
ment of  a  principal  sum  with  simple  interest  have  neg- 
lected to  enforce  payment  of  the  interest,  that  was  their 
own  omissiout  and  the  Court  leaves  them  to  take  the  con- 
sequences of  that  neglect,  and  will  not  give  them  an  equity 

h2 
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1 836.  founded  upon  their  own  laches.  That  rule  is  consistent  with 
equity  and  common  sense  ;  but  there  is  no  reason  why,  if 
the  parties  settle  the  matter  between  themselves,  and  the 
one  party  gives  time  to  the  other  for  payment  of  the  arrears 
in  consideration  of  the  allowance  of  interest  on  the  balance, 
they  should  not  afterwards  be  compelled  to  abide  by  that 
settlement.  It  seems  tome,  therefore,  that  they  ought  not 
to  be  permitted  to  come  here  to  have  such  a  settlement  set 
aside.  At  all  events,  no  case  has  been  cited  to  that  effect, 
and  I  shall  not  be  the  party  to  make  a  precedent  of  that 
nature,  which  if  made,  would,  I  think,  be  contrary  to 
equity  and  common  sense. 

In  the  case  decided  by  Lord  Thurhw,  and  cited  at  the 
bar,  it  is  observed  by  that  eminent  authority,  in  reference 
to  cases  where  interest  upon  interest  is  allowed,  that  if 
the  parties  mean  that  the  debt  should  carry  that  interest, 
they  must  say  so  by  their  agreement.  Here,  the  parties  have 
said  so,  and  have  carried  their  intention  into  effect  by  the 
deed  of  1819.  That  provides  expressly  for  interest  being 
in  future  paid  ;  and  if  that  is  a  settlement  which  a  Court  of 
equity  ought  to  enforce,  the  subsequent  deed  of  1827, 
which  is  founded  upon  that,  is  a  clear  and  valid  contract 
between  the  parties,  which  ought  to  be  carried  into  exe- 
cution. The  mortgaged  property  must  therefore  be  sold, 
the  balance  due  to  be  accounted  for  before  the  Master, 
together  with  legal  interest 

On  a  subsequent  day  his  Lordship  said  that  he.  had 
looked  into  the  evidence,  and  upon  the  whole  he  thought 
that  the  circumstances  alleged  respecting  the  prevention 
of  the  sale  had  not  been  made  out  so  clearly  against  the 
defendant,  Thomas  Warwick,  as  to  induce  the  Court 
to  fix  him  with  the  costs  of  the  suit ;  and  his  Lordship 
directed  that  each  party  should  pay  their  own  costs. 

Decree  accordingly. 
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1836. 

Small  r.  Attwood.  "^MalTth. 

J5Y  the  decree  in  this  cause  it  was  referred  to  the  a  tait  haTing 
Master,  amongst  other  things,  to  take  an  account  of  the  by'a  company 
rents  and  profits  of  the  works,  mines,  and  property,  from  j>f  proprietors  of 
the  Ist  day  of  October,  1825,  allowing  and  deducting  set  aside  the 
from  the  gross  produce  interest  at  the  rate  of  4/.  percent,  which  they  had 
per  annum,  upon  the  capital  property  employed  by  the  f^n-^IJorks^of 
British  Iron  Company  in  working  the  said  mines ;  and  the  ^^^  defendant, 

__  /.     It  1  and  the  decree 

Master  was  to  take  an  account  of  all  money  properly  ex-  having  directed 
pended  by  the  company  in  improvements  in  the  said  the'nerproSti**^ 
works,  mines,  and  property,  by  the  erection  thereon  of  "■^«  *>y  ^*»« 

*      ^       ^^      ^  company : — 

any  new  buildings,  or  the  construction  of  any  new  works  Held,  that  it 
or  machinery  begun  before  the  20th  April,  1826,  or  by  for't^def^o- 
making  any  additions  thereto:  and  he  was  also  to  inquire  n*"^^!,,*'*^. 
and  state  to  the  Court  what  part  of  such  money   was  session  for  some 

...  n         11  ir  in/\iA«i     y«*w»  to  exhibit 

expended  in  respect  of  work  done  before  the  2UtIi  April,  interrogatories 

1826,  and  what  part  was  expended  in  respect  of  work  ^rrfo/ihep"! 
done  after  the  20th  April,  1826,  and  the  several  circum-  poseof  aacer- 

1  1.  n         ,      ^/\  ,     A       .1     taming  m  what 

stances  attending  such  expenditure  after  the  2Uth  April,  manner  the 
182&     And  he  was  also  to  inquire  and  state  to  the  Court  managed  the 
whether  any  and  what  improper  waste,  spoil,  or  destruc-  <^o"««™»  ^f  ^"h 
tion  had  been  committed  in  or  upon  the  works,  mines,  and  any'upecific 
property,  or  any  and  which  of  them  by  the  plaintiffs,  or  facts. 
by  or  through  their  neglect  or  default,  since  the  time  the 
plaintiffd  had  possession.   And  in  case  he  should  find  that 
any  such  improper  waste,  spoil,  or  destruction  had  been 
committed,   then   he  was  to   ascertain  the   amount  and 
nature  of  such  waste,  spoil,  or  destruction,  and  the  damage 
thereby  done  ;  and  was  also  to  inquire  and  state  to  the* 
Court  whether  the  trade  had  been  improperly  carried  on 
by  the  plaintiffs  since  they  had  had  possession  of  the  said 
works,  mines,  and  property ;  and  in  that  case  he  was  also 
to  inquire  and  state  to  the  Court  whether  any  and   what 
damage  had  been  sustained  by  improperly  carrying  on 
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Small 

V. 

Attwood. 


1836.  the  said  trade,  and  the  amount  and  nature  of  such  damage, 
and  the  circumstances  thereof.  It  was  further  ordered 
that  all  parties  should  produce  before  and  leave  with  the 
Master,  if  required,  all  deeds,  books,  &c.,  in  their  custody, 
relating  to  the  said  accounts,  and  be  examined  upon  in* 
terrogatories  touching  the  same,  as  the  Master  should  di- 
rect, and  the  Master  was  thereby  armed  with  a  commis- 
sion as  well  for  the  examination  of  parties  as  of  witnesses, 
touching  the  said  accounts. 

Very  long  and  minute  interrogatories  having  been  ex- 
hibited in  pursuance  of  this  decree  on  behalf  of  the  de- 
fendant, and  the  Master  having  certified^  that  he  had 
allowed  those  interrogatories,  exceptions  were  taken  by 
the  plaintiffs  to  the  Master's  certificate  in  that  respect. 
The  exceptions  were  taken  seriaiim,  applying  to  each 
interrogatory  successively,  and  were  seventy-two  in  num- 
ber. 

The  first  interrogatory  which  was  the  subject  of  ex- 
ception, was  as  follows : — ^Was  there  any  ironstone,  coals, 
and  other  minerals,  or  any  or  either  of  them,  in  stock  on 
the  estate  in  the  pleadings  of  this  cause,  called  the  Wol« 
verhampton  Colliery,  on  the  30th  of  September,  18S5, 
and  has  not  the  said  estate,  since  the  SOth  September, 
18S5,  yielded  or  produced  or  had  raised  thereout  divers 
quantities  of  ironstone,  coals,  and  other  minerals,  or  any 
or  either  of  such  particulars.  Set  forth  a  full,  true,  and 
particular  account  of  all  ironstone,  coals,  and  other  mi- 
nerals respectively,  which  were  in  stock  on  the  said  estate 
on  the  SOth  of  September,  18^5.  Set  forth  a  full,  true, 
and  particular  account  of  all  ironstone  produced,  raised, 
*  or  gotten  out  of  the  said  estate  since  the  SOth  of  Septem* 
ber,  1825,  distinguishing  the  quantity  gotten  during  each 
of  the  pays  or  periods  between  one  pay-day  and  another 
pay-day ;  and  distinguishing  the  kinds,  natures,  or  sorts 
of  such  ironstone,  and  the  quantity  of  each  sort  so  gotten 
during  each  of  the  said  pays  or  periods  and  the  respective 
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durter  prices  at  whicdi  the  same  were  respectiTely  gotten  1836. 
during  each  of  the  said  pays  or  periods.  Set  forth  a  like  ac-  small 
count  of  all  coals  produced ,  raised^  or  gotten  out  of  the  ». 

said  estate,  since  the  30th  of  September,  18S5,  distin-        *^^^'^' 
guishing  the  quantity,  &c.»  [in  the  same  words  as  before.] 
And  a  like  account  of  any  other  minerals  which  may  have 
been  produced,  &c.,  distinguishing,  &c.,  [in  the  same 
words  as  before.] 

The  third  interrogatory  contained  very  minute  inquiries 
as  to  the  quantity  of  ironstone  which  had  been  recovered 
from  theWolverhampton  Colliery,  distinguishing  the  kinds, 
natures*  and  sorts,  the  times  when,  the  prices  at  which,  and 
the  names  and  addresses  of  the  persons  or  firms  to  whom, 
the  same  had  been  so  sold ;  distinguishing  between  the 
calcined  and  the  uncalcined  ironstone,  &c. 
.  The  fourth  interrogatory  contained  inquiries  as  to  the 
expenses  incurred  and  paid  in  respect  of  the  Wolver- 
hampton Colliery,  other  than  the  charter  prices  men- 
tioned, and  required  the  plaintiflP  to  set  forth  a  full,  true, 
and  particular  account  of  those  expenses  incurred  and 
paid  during  each  and  every  of  the  said  pays  or  periods ; 
distinguishing  the  expenses  incurred  and  paid,  from  those 
incurred,  and  distinguishing  in  such  account  the  engine 
expenses  and  dead  work,  the  general  charges,  with  the 
respective  items  thereof,  and  the  permanent  salaries  and 
expenses,  with  the  respective  items  thereof,  &c. 

These  and  many  other  interrogatories  were  applied 
successively  to  the  various  mines  which  were  the  subject 
of  the  suit. 

Mr.  Kmghif  (with  whom  were  Mr.  Wigram  and  Mr. 
Skarpe),  for  the  exceptions. — ^These  interrogatories  are 
unwarranted  by  the  practice  of  the  Court,  and  uncalled 
for  by  any  of  the  emergencies  of  the  cause.  Where  a 
decree  gives  liberty  to  exhibit  interrogatories,  a  party  is 
not  warranted  in  interrogating  as  to  every  minute  article. 


Attwood. 
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1836.  In  the  first  instance  the  party  is  confined  to  the  language 
Small  of  the  inquiries  directed  by  the  decree.  He  must  put  his 
questions  in  these  terms :  If  the  answer  is  unsatisfactory, 
then  upon  a  special  case  made  and  allowed  by  the  judge, 
a  more  extended  inquiry  is  permitted.  It  never  was  the 
practice  for  a  party  to  be  allowed  at  his  own  fancy  to  sub- 
divide the  questions  as  he  chose,  using  every  species  of 
intricate  variation :  Moore  v.  Langford  (a).  The  question 
as  to  the  quantity  of  ironstone,  &c.,  obtained  between  pay- 
day to  pay-day,  is  totally  irrelevant.  The  inquiry  was  only 
as  to  the  net  profits.  [The  Lord  Chief  Baron. — ^This  ap- 
pears to  be  an  attempt  to  obtain  the  particulars  on  which 
the  net  profits  ought  to  be  calculated.  That  is  a  legiti- 
mate object ;  the  only  question  is,  whether  that  inquiry 
has  been  carried  too  far.]  If  the  Court  had  intended  a 
minute  inquiry  in  the  first  instance,  it  would  have  so  di- 
rected. An  inquiry  directed  as  to  the  net  profits  does 
not  give  the  party  necessarily  a  right  to  go  into  all  the 
materials  from  which  the  minute  particulars  may  be  ob- 
tained. Besides,  no  ground  of  necessity  for  it  has  been 
laid,  nor  has  any  state  of  facts  been  carried  in.  A  special 
case  ought  to  have  been  made  out,  supported  by  a  state 
of  facts. 

Mr.  Wakefield^  and  Mr.  Lovai^  coward.— The  interro- 
gatories are  consistent  with  the  practice  of  the  Court,  and 
required  by  the  exigence  of  the  case.  We  deny  the  pro- 
position that,  in  order  to  exhibit  minute  interrogatories,  it 
is  necessary  to  have  a  state  of  facts.  If  convenient  to  the 
parties,  or  the  Master  directs  it,  the  parties  may  take  that 
course,  but  they  are  not  bound  to  do  so.  How  could  the 
defendant  carry  in  a  state  of  facts  when  he  was  ignorant 
what  the  facts  were  ?  In  this  case,  the  parties  seeking  to 
rescind  the  contract  have  been  in  possession  eleven  years^ 

(a)  6  Sim.  323. 
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and  by  the  frame  of  the  decree  they  are  continued  in  pios-         1836.- 
session  till  the  account  shuU  be  taken ;  this  shews  that  the 
object  of  the  defendant  is  not  delay.     His  object  is  en« 
tirely  consistent  with  the  decree,  which  is  not  merely  for 
an  account,  but  directs  an  inquiry  as  to  waste.     That  dis- 
tinguishes this  case  from  Moore  v.  Langford.  There,  it  was 
contended,  and  successFully,  that  where  misconduct  is  al- 
leged on  the  record,  but  the  decree  is  silent  upon  that 
subject,  the  Master  is  not  at  liberty  to  allow  an  interro- 
gatory on  that  point.     Here,  the  Court  was  not  content 
with  directing  an  account  of  the  net  profits,  but  it  being 
a  case  of  alleged  misconduct,  the  Court  directed  an  in- 
quiry as  to  whether  the  plaintiffs  bad  been  guilty  of  waste 
and  negligence  in  the  management  of  the  concern.    One 
of  the  great  subjects  of  contest  has  been  the  **  yield  "  ac- 
count :  and  one  question  is,  whether  sufficient  diligence 
has  been  exercised  to  obtain  the  proper  quantity  of  yield. 
The  yield  raries  from  quarter  to  quarter,  and  from  pay- 
day to  pay-day.     The  cost  of  the  pig  iron  depends  on  the 
yield.     The  defendant  therefore  has  a  right  to  know  the 
quantity  of  yield.    Another  question  is,  whether  the  work- 
men bare  been  diligent  or  negligent;  also,  whether  mak- 
ing pig  iron  by  contract  is  not  more  profitable  than  trust- 
ing to  the  natural  diligence  and  intent  o(  the  workmen. 
The  interrogatories  as  to  the  quantity  of  ironstone  cal- 
cined, the  charter  prices  for  the  coals,  &c.,  are  most  es- 
sential.    The  accounts  cannot  properly  be  taken  without 
entering  into  these  minute   details;   and  in  Bowsher  v. 
fFaikins  (a),  interrogatories  founded  upon  the  decree, 
and  in  every  respect  as  minute  as  those,  were  allowed. 
As  trustees  for  the  defendant,  the  plaintiffs  are  bound  to 
render  accurate  accounts,  and  to  keep  those  accounts  in 
such  a  manner  as  to  enable  him  to  ascertain  their  accu- 
racy. 

(a)  Not  reported  on  this  point. 
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1836.  Mr.  Knighi^  in  reply.— If  the  questions  put  are  beyond 

the  probable  necessity  of  tbe  case,  they  cannot  be  al- 
lowed. Where,  for  instance,  an  account  is  required  of 
an  executor,  he  is  bound  to  set  forth  an  accurate*  and,  to 
some  extent,  a  minute  statement ;  but  if  he  sets  forth  an 
auctioneer's  catalogue,  it  will  be  expunged  at  his  own  ex«- 
pense.  Moore  v.  Longford  is  in  point.  [The  Lard  Chief 
Baron. — In  that  case  the  interrogatory  did  not  grow  out 
of  tbe  decree.  That  is  the  principle  of  the  decision.] 
The  common  form  in  the  Master's  office  for  interrogating 
an  executor  is  general.  He  is  never  asked  for  the  spe- 
cific enumeration  of  every  chattel.  It  is  not  sufficient  for 
a  party  to  shew  that  by  bare  probability  the  question  may 
be  applicable.  He  is  not  spontaneously  to  harass  his  op- 
ponent ;  if  this  were  allowed,  there  would  be  no  end  of 
vexation.  This  case  will  be  most  important  to  defen- 
dants, who  are  generally  the  accounting  parties.  If  these 
interrogatories  are  allowed,  what  protection  can  they  ex- 
pect from  the  Court?  In  the  present  case  no  reason 
whatever  has  been  given  for  taking  the  account  from  pay- 
day to  pay-day.  [The  Lord  Chief  Baron. — You  could 
refer  to  the  books  for  that  account.]  It  was  doubted 
whether  that  mode  of  answering  would  be  sufficient.  In 
a  late  case  a  party  had  carried  books  into  tbe  Master's 
office,  and  referred  to  them,  and  the  Vice-Chancellor  held 
that  was  not  sufficient.  The  main  complaint  agamst  the 
present  interrogatories  is,  that  they  call  upon  the  plain- 
ti£fb  to  make  calculations  which  are  not  to  be  found  in 
the  books.  For  that  purpose  it  will  be  necessary  to  em- 
ploy an  accountant. 

Many  of  the  grounds  on  which  the  defendant  puts  this 
question  are  collateral  to  the  present  inquiry.  The  ques- 
tion of  waste  is  totally  irrelevant.  [The  Lord  Ch^f 
Baron.  —  I  agree  that,  generally,  where  an  inquiry  is 
directed  to  the  Master,  part  of  which  is  to  be  extracted 
from  one  side  and  part  from  another,  the  party  who  in- 
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siBts  on  the  negative  must  proceed  upon  a  state  of  facts.  1836. 
lipon  an  inquiry  as  to  waste,  a  state  of  facts  would  be  ne^ 
cessary.  Here,  the  circumstances  are  peculiar.  You  of- 
fer to  account  for  the  net  profits  which  you  have  made 
during  the  time  you  have  been  in  possession.  It  is  part 
of  your  duty  to  do  so,  in  order  to  justify  you  in  the  equity 
which  you  seek.  But  unless  your  antagonist  has  the 
means  of  ascertaining  the  manner  in  which  you  have  ma- 
naged the  concern,  how  can  he  be  satisfied  with  your 
statement  of  the  net  profits  ?  It  might  have  been  suffi* 
dent,  if  no  question  had  been  raised  about  the  proper 
mode  of  arriving  at  the  net  value  of  the  concern,  to  have 
simply  directed  an  inquiry  as  to  the  net  profits ;  but  part 
of  the  inquiry  is,  whether  there  has  been  any  waste  or 
mismanagement.  Now,  how  can  the  defendant,  who  has 
not  been  in  possession,  and  cannot  be  presumed  to  be  ac- 
quainted with  your  mode  of  conducting  business,  lay  a 
statement  upon  that  subject  before  the  Master?  He 
says,  "  You  have  offered  to  account  to  me  for  the  net 
profits.  In  order  to  do  that,  I  am  not  only  entitled  to  have 
an  account  of  what  you  have  made,  but  what  you  ought  to 
have  made ;  and  therefore  the  question  of  management 
and  skill  of  your  servants  become  involved  in  the  very  in* 
quiry  of  net  profits."  Supposing  these  mines  to  be  worked 
by  an  agent,  has  not  the  principal,  calling  on  the  agent 
for  an  account  of  the  net  profits,  a  right  to  make  those  in- 
quiries?] It  is  apprehended  he  has  not  that  right  with« 
out  making  a  special  statement.  The  defendant  has  made 
no  suggestion  against  the  fulness,  fairness,  and  regularity 
of  the  plaintiffs'  books.  He  ought,  in  the  first  instance, 
to  have  called  on  the  plaintiffs  to  verify  their  books.  As 
to  the  question  of  management,  it  has  nothing  whatever  to 
do  with  the  accounts. 

The  Lord  Chief  Baron.— This  is  a  case  of  ezcep-      May  7th. 
tions  to  the  certificate  of  the  Master,  in  which  he  has 
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1836.'  allowed  certain  interrogatories  to  be  put  in.  The  ground 
of  the  exceptions  are,  that  the  interrogatories  are  too 
minute,  and  may  therefore  operate  in  a  way  to  give  great 
delay,  and  render  it  impossible  for  tlie  Master  to  go 
through  the  inquiry  which  he  is  directed  to  make,  in  a 
satisfactory  manner.  [His  Lordship  then  read  that  part 
of  the  decree  which  is  above  stated.] 

Now  the  Master  has  here  a  very  laborious  inquiry  cast 
upon  him,  and  one  that  of  necessity  calls  upon  him  to 
enter  into  very  minute  details.  It  is  alleged  by  way  of 
objection  to  the  interrogatories  which  he  has  allowed,  that 
there  has  been  no  statement  of  facts  preceding  them,  in 
order  to  inform  the  adverse  party  what  is  the  allegation 
which  the  party  intends  to  make  or  to  maintain  before  the 
Master.  Now  it  appears  to  me  that  this  case,  so  far  as  it 
depends  upon  ascertaining  the  net  profits,  and  the  manner 
in  which  the  work  has  been  carried  on,  with  some  of  the 
other  particulars  stated  in  this  reference  to  the  Master, 
does  not  require,  and  does  not  in  its  nature  admit  of,  a 
statement  of  facts.  How  can  the  defendant  make  any 
statement  of  facts  respecting  the  net  profits,  or  respect- 
ing the  improper  mode  of  carrying  on  the  trade  upon 
these  premises,  to  which  he  had  no  access  ?  It  appears  to 
me  that,  so  far  as  the  Master  is  called  upon  to  inquire 
into  the  net  profits,  or  the  mode  of  carrying  on  the  trade, 
or  the  capital  expended,  or  properly  expended,  it  is 
not  a  case  in  which  the  defendant  can  be  called  upon  to 
make  a  statement  of  facts,  if  such  a  statement  were  essen- 
tial. That  part  of  the  inquiry  which  respects  the  per- 
manent damage  done  to  the  premises  in  the  shape  of  wast^ 
or  injury  existing  after  the  premises  were  delivered  up, 
may  undoubtedly  be  made  the  subject  of  a  statement  of 
facts.  But  still  I  do  not  understand  the  inquiry  here 
directed  to  that  particular  part  of  the  case,  or  that  the 
objection  arises  from  any  want  of  statement  of  facts  upon 
that  subject. ,  The '  use,  I  apprehend,  of  a  statement  of 
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fiicts  before  the  Master  by  either  party,  is  merely  to  assist  ^^^' 
the  Master  in  his  inquiry.  The  usual  course  of  the 
Master's  office  is,  that  the  parties  should  assist  him  by 
statements  of  what  they  want  to  prove,  or  wish  to  have 
admitted,  but  I  do  not  apprehend  that  the  party  is  essen- 
tially called  upon  to  do  that  for  the  purpose  of  consti- 
tuting the  inquiry.  Suppose  the  Master  himself  were 
left  to  suggest  what  course  he  would  take  to  ascertain 
the  particulars  inquired  after  ;  what  else  could  he  do  but 
call  upon  the  parties  to  render  an  account  of  all  the 
particulars  necessary  to  enable  him  to  calculate  the  net 
profits,  or  to  ascertain  the  mode  in  which  the  work  was 
carried  on  ?  I  cannot,  therefore,  myself,  see  any  objection 
to  this  certificate  of  the  Master. 

The  apprehension  which  might  have  been  felt,  that  it 
might  be  impossible  to  make  an  answer  to  these  inquiries, 
could  only  be,  that  the  account  had  not  been  kept  in  such 
a  manner  as  to  enable  the  parties  to  give  the  minute 
answers  required.  Now,  assuming  that  to  be  the  fact,  it 
appears  to  me  the  Master  ought  to  be  satisfied  with  an 
answer  which  shall  shew  him  that  the  parties  bond  fide 
render  such  an  account  as  circumstances  enable  them  to 
render,  there  being  no  intention  to  hold  back  what  ought 
to  be  communicated.  Let  me  put  a  case  only  to  illustrate 
what  I  mean.  The  interrogatories  require  that  the  parti- 
culars shall  be  stated  of  the  materials  raised  from  the  col* 
lieries  and  mines,  and  various  other  matters,  upon  every 
pay-day,  so  as  to  take  an  account  from  pay-day  to  pay- 
day. I  will  suppose  that  in  the  progress  of  the  work — 
I  know  nothing  of  it,  I  will  assume  it, — the  habit  has 
been  to  take  a  precise  account  from  pay-day  to  pay- 
day, in  order  to  ascertain  and  to  check  the  quantity  in 
hand,  with  the  quantity  that  ought  to  be  in  hand,  but 
that  after  the  parties  are  satisfied  that  all  is  correct,  it  has 
not  been  the  practice  to  enter  the  minute  particulars  of 
pay-day  and  pay-day  in  the  books ;  but  the  parties  being 
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1896.  satisfied  with  the  checks  taken  at  the  time«  have  thrown 
the  memorandums  or  Touchers  away,  and  have  only  en- 
tered the  result  in  the  books,  either  monthly,  quarterly, 
or  half-yearly — on  that  answer  being  bond  fide  made  to  the 
Master,  and  it  appearing,  on  reference  to  the  books,  that 
such  was  the  case,  the  party  would  naturally  say,  we  are 
not  unwilling  to  render  the  minute  account  you  require, 
but  in  fact  our  mode  of  keeping  the  account  has  not  per- 
mitted it ;  we  have  kept  them  in  such  and  such  a  manner, 
and  we  will  render  you  as  faithful  and  minute  and  parti- 
cular account  as  we  can,  consistently  with  the  mode  in 
which  we  have  kept  the  account ;  but  as  we  have  not  pre* 
served  those  vouchers  from  fortnight  to  fortnight,  we  can 
make  you  no  other  answer:  and  it  appears  to  me  the 
Master  ought  to  be  satisfied  with  that  answer.  But  sup- 
pose  on  the  other  hand  it  has  been  thought  necessary  for 
the  purpose  of  carrying  on  the  trade  to  keep  the  accounts 
in  that  way,  and  that  those  accounts  do  not  exist ;  then 
the  proper  answer  would  be,  that  the  books  have  been 
brought  into  the  Master's  office,  and  will  be  verified  on 
oath,  as  books  kept  in  a  certain  manner;  and  by  re- 
ference to  certain  pages  of  the  book,  the  Master  will 
find  the  particulars  which  are  there  stated,  the  result  of 
which  may  be  given  in  the  answer.  It  appears  to  me, 
therefore,  that  no  difficulty  lies  in  the  way.  That  an  ac- 
count of  this  nature  may  take  some  time  and  great  at-* 
tention  to  investigate  it,  is  undoubtedly  true ;  but  I  do 
not  see,  notwithstanding  the  minute  particulars  to  which 
these  interrogatories  are  directed,  that  they  really  go  to 
any  thing  more  than  that  which  may — I  do  not  say  ab- 
solutely must — be  essential,  or  at  least  highly  useful,  to 
ascertain  the  precise  data  upon  which  the  calculation  is 
to  be  made.  For  example,  it  is  suggested  that,  from  a 
given  quantity  of  matter,  composed  of  various  sorts  of 
minerals  or  coals — I  do  not  pretend  to  know  any  thing  of 
the  details— you  ought  to  extract  a  certain  quantity  of 
net  iron.    If  so,  how  can  the  Master  ascertain  whether 
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the  trade  has  been  properly  or  improperly  carried  on,  1836. 
without  the  means  of  ascertaining  the  amount  of  the  raw 
material  as  compared  with  the  result  of  net  produce? 
These  interrogatories  are  calculated  to  ascertain  that  If 
the  Master,  upon  examining  the  mode  in  which  the  ac* 
count  has  been  really  and  botid  fide  kept — assuming  the 
account  to  hare  been  Ye^thond fide — should  find  the  mode 
of  keeping  it  does  not  permit  the  party  at  this  distance  of 
time  to  go  so  minutely  into  particulars,  but  yet  appears 
to  have  been  kept  with  prudence,  and  in  a  manner  not  to 
deceive  the  party  himsdif,  he  will  be  satisfied  with  the 
answer  on  that  subject  He  will  be  satisfied  if  the  party 
says,  we  cannot  gi?e  you  the  minute  quantity  of  each 
material  raised  in  each  fortnight,  but  we  can  give  you  a 
very  suflBcient  account  of  what  was  raised  quarterly,  and 
what  was  raised  half-yearly,  and  we  say  we  examined  the 
checks  from  time  to  time,  and  we  have  no  reason  to  be- 
lieve that  there  is  any  defalcation,  any  subtraction  or 
abuse  of  confidence  reposed  in  our  workmen  during  the 
period ;  therefore  we  have  not  had  a  minute  account,  but 
such  as  it  is  we  give  it  to  you.  The  interrogatories  do 
not  bind  the  parties  to  answer  that  which  they  do  not 
know;  and  if  there  has  been  no  suppression,  no  fraud,  no 
neglect,  so  as  to  render  any  further  inquiry  necessary,  in 
my  opinion  the  Master  ought  to  be  satisfied,  and  will  be 
satisfied  with  the  answer  so  given. 

It  appears  to  me,  therefore,  that  there  is  no  good  reason 
for  allowing  the  exceptions  made  to  the  Master's  certifi- 
cate. I  think  it  must  have  been  perceived  when  the  case 
was  argued,  that  that  was  the  inclination  of  my  opinion. 
If  I  could  see  that,  for  the  purpose  of  any  delay,  interro«* 
gatoriee  were  put  in  so  minute  a  form  as  were  wholly  unne- 
cessary, it  would  have  been  my  duty  undoubtedly  to  resist 
any  expedient  that  either  side  might  adopt  for  such  a  pur« 
poae.  But  I  entertain  no  suspicion  of  that  sort.  I  can 
see  DO  reason,  no  interest,  that  either  party  should  now 
have  for  delay  in  this  case. 
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1336.  Before  I  gave  my  judgment^  I   thought  it  right  to 

comaiunicate  the  particulars  to  my  predecessor,  who 
is  much  better  acquainted  with  the  whole  history  of 
this  case  than  I  can  pretend  to  be,  or  I  hope  ever  to 
be ;  and  he  stated  that,  upon  his  view  of  the  case,  he 
did  not  think  the  interrogatories  were  improper.  He 
seemed  to  take  the  same  view  I  did  of  it,  and  said  be 
thought  he  would  confirm  the  Master's  certificate.  Under 
these  circumstances,  it  is  a  great  satisfaction  to  have  his 
authority  for  saying  that  the  course  I  have  taken  is  that 
which  he  would  himself  have  adopted. 

Exceptions  overruled. 


May  5th.  Potter  v.  Hyatt. 

Aderkincourt  UnDER  an  order  made  in  this  suit,  which  was  insti- 
the  fond  in'''^'^  tuted  in  the  year  1831,  a  sum  of  money  was  paid  into 
n^^TihlTdMw  Court,  and  invested  in  the  purchase  of  694t  3L  per  cent 
and  other  docu-  consols.,  in  the  name  of  the  Accountant-General,  in  trust 

menu  in  the  ,  ,.        -     i  .  ««r     .  t- 

cause,  in  respect  to  the  credit  of  this  cause.  Various  proceedings  were 
^b^men"^  afterwards  had  until  the  year  1885,  when  the  plain- 
tiff* changed  his  solicitor.  Upon  that  occasion  the  bill  of 
costs  of  the  former  solicitor  was  paid,  which  bill  included 
the  usual  items  of  fees  and  payments  to  the  plaintiff  *s 
clerk  in  court,  amounting  in  the  present  instance  to 
about  24/. 

.  Shortly  after  this  transaction,  the  plaintiff^,  through  the 
medium  of  his  new  solicitor,  entered  into  a  compromise  of 
the  suit  with  such  of  the  defendants  as  were  mainly  inter- 
ested, in  consequence  of  which  a  motion  was  now  made  for 
the  plaintiff*,  that  the  sum  of  694/.  3/.  per  cent  consols., 
might  be  paid  out  of  Court,  and  apportioned  between  him 
and  those  defendants  ;  and  that,  thereupon,  the  bill  might 
stand  dismissed.    The  plaintiff**s  clerk  in  court  had  not. 
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in  faety  been  paid,  although  the  plaintiffs  former  solicitor 

had  received  the  money  in  the  manner  before  stated.  potter 


Mr.  Campbellf  for  the  plaintiff^  in  support  of  the  motion. 

Mr.  G.  L.  Russell  for  the  defendants. 

Mr.Simpkinson^  for  the  plaintiflTs  clerk  in  court,  opposed 
the  motion  on  the  ground  that  the  money  due  to  his  client 
for  fees  and  disbursements  had  not  been  paid.  The  fund 
in  question  has  been  paid  into  Court,  in  consequence  of  the 
exertions  of  this  gentleman ;  and  it  is  extraordinary  if  the 
Court  cannot  order  its  own  officer  to  be  paid  his  fees  and 
expenses  out  of  it.  A  clerk  in  court  has  a  lien  on  the  funds 
in  Court,  and  has  altogether  the  same  privileges  in  the 
cause  as  a  solicitor.  He  is,  in  fact,  the  only  recognised 
attorney  in  the  cause ;  and  the  circumstance,  that  the  costs 
have  been  paid  to  a  former  solicitor,  ought  not  in  any  way 
to  affect  him.  There  are  several  cases,  both  in  Chancery 
and  in  the  Exchequer,  bearing  upon  this  point :  Taylor  v. 
Lewis  (a),  Merrywether  v.  Mellish  (A),  Stevens  v.  Avery  (c), 
Donnelly  v.  Lawley  (rf).  Delay  v.  Popham  (e),  Shafto  v. 
Powell  (/).  There  are  also  many  cases  in  point  in  the 
minute  books. 

Mr.  Campbellf  in  reply. — The  case  of  Taylor  v.  Lewis 
has  no  application  to  the  present,  for  that  was  a  question 
between  a  six  clerk  and  a  clerk  in  court.  The  motion 
stood  over  in  order  to  ascertain  a  fact,  and  the  matter  was 
afterwards  compromised.  In  the  case  in  Dickens,  a  sum 
was  actually  due  from  the  cUent  to  the  solicitor.  Here, 
the  present  solicitor  has  paid  the  whole  bill  to  the  former 
solicitor.     The  cases  cited  from  Fowler  are  of  little  or  no 

(a)  3  Atk.  727^  '      id)  2  Fowler,381 . 

(6)  13  Ves.  161.  (e)  Id.  382. 

(c)  1  Dick.  224.  (/)  Ibid. 

VOL.  II.  1  £Q.  EX. 


V. 

Hyatt. 
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1836.  authority.  Fowler  was  himself  a  clerk  in  court,  and,  there- 
fore, scarcely  a  fair  judge  of  the  question.  The  cases, 
however,  which  he  mentions,  do  not  bear  out  his  pro- 
position, which  is  that  a  clerk  in  court  has  always  a  lien 
for  his  fees  upon  the  money  in  Court.  In  one  case,  he 
mentions  the  taxation  of  Mr.  Martin's  bill  of  costs.  That 
shews  that  Mr.  Martin  was  acting  not  only  as  clerk  in 
court,  but  as  the  solicitor  conducting  the  cause ;  because 
the  fees  due  to  him  as  clerk  in  court  would  not  be  sub- 
ject to  taxation.  The  same  observation  applies  to  the 
other  cases.  The  clerk  in  court  is  the  agent  of  the  soli- 
citor; he  is  not  retained  by  the  client :  there  is  no  privity 
between  him  and  the  client.  He  has  a  right  of  action  at 
law  and  suit  in  equity  against  the  solicitor  for  the  amount 
of  his  fees:  Barker  v.  Dade  (a).  If  that  be  so,  it  follows 
that  he  has  no  demand  against  the  client,  and  can  have  no 
lien  as  against  the  client.  If  there  were  a  lien,  it  could 
only  be  through  the  medium  of  the  solicitor ;  but,  by  pay- 
ment to  the  solicitor,  that  lien  would  be  discharged.  [The 
Lord  Chi^  Baron. — Can  you  show  that  any  one  can  con- 
duct a  suit  without  the  clerk  in  court?  He  is  the  recog- 
nised officer  of  the  Court]  In  Farewell  v.  Coker  (£),  it 
was  held  that  the  clerk  in  court  was  not  entitled  to  his 
fees,  after  the  client  had  once  paid  them  to  the  solicitor. 
That  case  is  not  distinguishable  from  the  present.  [The 
Lord  Chief  Baron. — In  that  case  there  was  no  money  in 
Court] 

The  Lord  Chief  Baron. — How  is  it  at  law,  where  the 
attorney  for  the  plaintiff*  or  defendant  is  his  agent  for  con- 
ducting the  action  ;  can  the  Court  take  notice  oi  any  other 
attorney  than  that  attorney  whose  name  appears  on  the 
record!  I  apprehend  not  Then,  as  the  Court  of  Chancery 
is  not  a  Court  of  record,  whom  can  that  Court  recognise 

(fl)  6  Ves.  6SI .  (b)  2  P.  W.  460. 
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as  the  soEditor,  and  as  the  party  acting  in  tbe  conduct  of  1836. 
ibe  suit,  but  tbe  derk  in  comrt  ?  Tbe  office  of  sixty  clerk 
in  tbe  Court  of  Cbancery,  and  of  clerk  in  court  in  the 
Court  of  Exchequer,  originally  bad  this  meanmg,  that  in 
Courts  of  equity  no  person  could  employ  any  one  to  pro- 
secute bis  sahy  except  one  of  the  officers  of  those  Courts, 
So  it  was  upon  the  other  side  of  this  Court  till  tbe  Court 
was  opened.  Tbe  clerks  in  court,  and  the  side  clerks, 
were  tbe  only  persons  the  Court  could  notice ;  they  could 
not  recognise  tbe  name  of  any  attorney,  either  of  the  plain- 
tiff or  the  defendant,  unless  be  were  one  of  their  own  of- 
ficers. Tbe  rtile  has  since  been  relaxed.  The  Courts 
now  permit  suits  to  be  conducted  by  professional  men  who 
are  not  their  officers;  but  it  is  not  to  be  considered,  that 
because  tbe  ptfrty  employs  a  solicitor  as  his  agent,  he  is 
exclusively  an  agent  in  every  sense  of  the  word.  The 
solicitor  is  the  medium  of  communication  between  tbe 
client  and  the  clerk  in  court.  Tbe  question  then  is,  who 
has  the  lien  on  the  decrees  and  papers  and  funds  in  Court, 
in  the  progress  of  a  cause?  It  appears  to  me,  that  the 
clerk  in  court,  as  the  officer  of  the  clerk,  is  the  person  so 
entitled.  As,  originally,  no  person  had  the  power  of  con- 
ducting tbe  cikuse  but  tbe  clerk  in  court,  I  think,  that 
ibr  die  present  purpose,  he  is  the  only  solicitor  the  Court 
can  look  to. 

If  a  strong  case  could  be  cited  to  shew  that  this  was 
not  so,  I  should  be  glad  to  look  into  it.  The  case  cited 
from  Peere  Wiiliams  does  not  shake  the  principle  upon 
which  it  seems  to  me  that  the  right  of  the  clerk  in  court 
depends.  In  that  case  there  was  no  question  as  to  any 
lien  upon  money  in  Court.  The  question  was,  whether 
the  Court  could  make  an  order  upon  a  party,  who  had  no 
money  in  Court,  to  pay  the  particular  bill.  The  Court 
thought  it  could  not  do  that.  So,  if  the  money  had  been 
paid  here  from  one  party  to  the  other,  the  Court  could 
make  no  order.    All  the  Court  can  do  is  to  give  effisct  to 

i2 
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1836.  any  lien  that  may  exist  in  any  of  its  officers.  An  attorney 
has  a  lien  at  law  upon  the  judgment  of  the  Court  of  law. 
When  judgment  is  given  on  behalf  of  a  party  who  has 
employed  a  second  attorney,  the  Court  will  not  permit  the 
new  attorney  to  issue  execution  on  the  judgment  without 
seeing  that  the  first  attorney's  costs  are  paid ;  because  he 
had  a  lien  upon  that  judgment.  Now,  what  is  the  nature 
of  the  present  motion  ?  It  is,  in  substance,  an  application 
by  the  new  solicitor  of  the  plaintiff*,  without  the  leave  of 
the  clerk  in  court,  to  have  money  paid  out  of  Court,  on 
which  a  lien  exists.  Upon  the  principle,  therefore,  wliich 
*  I  have  already  stated,  it  seems  to  me  that  this  application 
iftinnot  be  granted.  I  am  very  sorry  for  the  party  who 
suffers  in  this  instance,  but  he  should  have  made  en- 
quiries on  the  subject,  and  taken  steps  to  see  that  the 
money  was  paid.  If  the  bill  had  been  taxed,  the  solicitor 
must  have  shewn  that  he  had  paid  the  clerk  in  court,  or 
that  the  latter  had  given  him  credit  for  the  amount  of  his 
expenses. 

Upon  the  whole,  it  appears  to  me  that  the  solicitor  who 
has  the  lien  on  a  judgment  or  a  decree  of  the  Court,  is  in 
the  first  instance  the  clerk  in  court;  and,  that,  on  that 
principle,  these  expenses  must  be  paid.  It  strikes  me  so 
at  present.  The  plaintiff,  therefore,  must  take  his  order, 
subject  to  the  clerk  in  court's  demand.  If  I  see  any  rea- 
son to  change  my  opinion,  I  will  mention  the  matter  again. 

On  a  subsequent  day  his  Lordship  said  that  he  adhered 
to  his  former  opinion. 
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'  '  1836. 

May  30tA, 
31st. 
Wragg  €7.  Dbnham  and  Others. 

In  the  year  1828  the  plaintiff  Contracted  with  the  defen-  On  a  bill  for  re-  ^/  / 

demptioo  of 

dant  Denham  for  the  purchase  of  two  third  parts  of  a  mort^iiged  pro- 
freehold  messuage  and  lands  situate  at  Handley,  in  Der-  il^(!^D°of  Uie^' 
byshire^  for  350/. ;  and  shortly  afterwards  contracted  with  ^„^^',,^*** 
some  persons  of  the  name  of  Hawksley  for  the  purchase  m^de  to  account 
of  the  remaining  third  part  The  plaintiff  not  being  able  damage  occa- 
to  pay  the  350/.  to  Denham,  it  was  arranged  tliat  the  whole  grou^neLijMnce 
of  the  property  should  be  mortgaged  to  Denham  to  secure  in  respect  of  bad 

r     r      J  OB  cultlvarion  and 

the  repayment  of  that  sum  with  interest.    This  arran||^  non-repair  of 

ment  was  duly  carried  into  effect  by  deeds  bearing  date  p4mh^/^ 

m  June,  1828.     Those   deeds   were  prepared    by   the  tor^^Tad"  **' ' ""  ^ 

defendant,  Thomas  Clarke,  who  acted  as  the  solicitor  for  taken  a  mort- 
gage from  hit 
both  parties.  client  Ibr  his  bill 

In  the  same  month  of  June,  1828,  the  plaintiff  being  JSlTth^tTd 

seised  of  some  freehold  and  copyhold  property  situate  at  *n«*er  mort- 

Woodhead,  in  the  county  of  Derby,  by  indentures  bearing  ciient,before  the 

date  the  16th  and  17th  of  that  month,  reciting  that  there  ^g^wa8^z»-'^ 

was  due  to  one  Boot,  on  the  security  of  [those  premises,  tortMs'biii*ba? 

140/.,  and  that  the  defendants,  Thomas  and  John  Clarke,  afterwards,  on 

1                    i«»i_                        ji                 t  coming  to  re- 
had  agreed  to  pay  on  the  same,  and  also  to  advance  to  the  deem,  question- 
plaintiff  200/.  more,  it  was  witnessed,  that  in  consideration  the  Coim  dl^^^' 
of  140/.  pwd  by  the  Clarkes  to  Boot,  and  of  200/.  paid  by  "^^**  *®  **"- 

*  '     ter  to  examine 

them  to  the  plaintiff,  the  latter  covenanted  to  surrender  the  bin  ivith  a 
the  copyholds,  and  released  and  conveyed  the  freeholds  tlf^thc"'*'" 


to  the  defendants  Thomas  and  John   Clarke  and  their  *JJ«n««o(?«^ 

cnarges,  without 

heirs,  iii  trust  to  sell  the  premises,  and  out  of  the  pro-  entering  into 

evidence  as  to 

ceeds  of  the  sale  to  reimburse  themselves  their  costs  and  whether  the  bu- 
expenses;  then  to  repay  themselves  the  340/.  with  in-  fl^hid'^SSfn"^ 
tereat;  then  to  repay  Denham  his  350/.  with  interest,  and  ■^^^"•"y  **^'- 
to  pay  the  surplus,  if  any,  to  the  plaintiff. 

In  1830  the  interest  on  these  mortgages  being  greatly 
in  arrear,  the   defendants  turned  the  plaintiff  and  his 
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1836.  ^  family  out  of  the  premises,  sold  the  crops,  and  took  and 
retained  possession  of  the  property.  The  Woodhead 
property  was  advertised  for  sale,  but  no  sale  was  e£fected« 
The  plaintiff*  now  brought  his  bill  to  redeem  both  mort- 
gages, charging  that  the  defendants  had  been  guilty  of 
gross  negligence  in  the  management  of  the  property  while 
in  their  possession,  and  ought  to  be  made  answerable  for 
the  damage  done  through  their  neglect;  charging  also 
that  the  money  stated  to  have  been  advanced  by  the  de* 
fendant  Clarke  was  the  alleged  amount  of  his  bill  of  costs, 
but  was  in  fact  not  justly  due  to  him  from  the  plaintiff^, 
and  that  in  fact  no  bill  of  costs  had  ever  be^n  delivered ; 
praying  accounts  of  the  rents  and  profits  of  all  the  pre- 
mises, that  the  defendants  might  be  chargeable  for  damage 
done  from  non-repairs,  and  that  Clarke's  bill  might  be 
taxed,  &c. 

The  defendants  by  their  answers  admitted  that  the  pre- 
mises were  out  of  repair,  but  ascribed  it  to  the  conduct  of 
the  plaintiff  and  an  attorney  whom  be  had  lately  employed, 
who,  as  tbey  alleged,  had  done  various  acts  to  stop  the  sale 
of  the  property,  and  had  thereby  prevented  respectable  te- 
nants from  hiring  it.  The  charge  in  the  bill  respecting  the 
mortgage  made  to  the  Clarkes  was  explained  thus :  that 
140/.  was  advanced  by  them  to  pay  aff  Boot's  mortgage ; 
126L  I7s.  to  pay  the  Hawksleys  for  their  one  third  of  the 
Handley  premises ;  and  78/.  16s.  5d.  for  Thomas  Clarke's 
bill  of  costs.  The  defendant  Clarke  also  insisted  that 
before  the  plaintiff  executed  the  mortgage  deeds  of  the 
16th  and  17th  June,  1828,  he  carefully  inspected  the  bill 
of  costs,  and  made  no  objection  to  any  item  therein ;  but  the 
defendant  did  not  recollect  whether  he  had  delivered  to 
the  plaintiff  a  copy  of  his  bill  of  costs. 

The  cause  coming  on  for  hearing,  the  plaintiff  gav^ 
evidence  of  bad  husbandry  and  want  of  repairs  on  th^ 
premises  since  August,  1830,  when  the  defendants  took 
possession.    In  reference  to  the  Handley  property,  oae 
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witness  swore  that  a  field  of  about  three  acres  and  a  half  ISSff. 
was  fallowed  in  the  summer  of  1831,  and  laid  down  on 
SQch  fallow,  and  that  three  crops  following  the  fallow  had 
since  been  sold  therefrom ;  and  that  the  fourth  crop  was 
a  hay  crop,  which  was  then  growing  thereon ;  and  that 
tlie  greater  part  of  the  remainder  of  the  farm  which  should 
have  been  fallowed  had  not  been  so,  but  had  been  hardly 
cropped,  without  an  adequate  quantity  of  manure  laid 
yearly  thereon.  It  was  also  proved  that  the  barns  and 
out-buildings  on  tlie  freehold  premises  were  in  a  tenant- 
able  state  of  repair  in  1830;  but  since  that  time  they  had 
become  very  ruinous  for  want  of  necessary  repairs,  the 
wet  being  allowed  to  get  in.  In  the  judgment  of  the  wit- 
nesses, the  Handley  property  was  in  August,  1830,  worth 
16L  per  annum,  but  now  not  above  9/.  per  annum.  The 
Woodbead  property  was  not  so  much  depreciated. 

Mr.  Spencct  and  Mr.  Hall,  for  the  plaintiff,  submitted 
that  special  directions  ought  to  be  given  respecting  the 
deterioratioii  of  the  property,  and  that  Clarke's  bill  of 
costs  ought  to  be  taxed,  78&  being  an  exorbitant  charge. 
Besides,  it  did  not  appear  that  any  bill  was  properly  deli- 
vered. [Alderson^  B. — No  doubt  the  bill  ought  to  be 
looked  at  by  the  Master.  The  attorney  prepared  the 
mortgage  An  bis  own  favour,  and  part  of  the  consideration 
money  is  paid  over  to  his  own  client.] 

Mt.  TwUi^  and  Mr.  Hayter^  for  the  defendants.  Den- 
ham  and  Clarke. — ^No  enquiry  as  to  specific  mismanage- 
meiit  ought  to  be  allowed.  If  specific  waste  had  been 
committed  oil  the  premises,  as,  for  insftance,  by  pulling 
down  a  house  and  selling  the  materials,  such  an  enquiry 
would  have  been  essential,  but  that  does  not  apply  to 
mere  depreciation  arising  frbm  bad  husbandry.  [Alder- 
scmy  B. — In  Hughes  v.  WiUiams  (a),  Lord  Eldon  says, 
(a)12Ve».496. 
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1836.  that  *^  if  the  mortgagee  can  be  shewn  to  be  guilty  of  such 
gross  negligence  as  comes  up  to  the  description  of  wilful 
default,  he  ought  to  be  answerable  for  it.*'  The  question 
is,  whether  there  has  not  been  here  such  gross  negligence 
as  to  occasion  depreciation ;  not  merely  whether  there  has 
beenmishusbandry.  What  is  alleged  by  the  witness  as  to 
the  manner  of  cropping  the  land^  appears  to  be  gross  mis- 
conduct in  the  mortgagees.]  The  question  is  not  between 
landlord  and  tenant,  but  between  mortgagor  and  mort- 
gagee. The  tenant  is  under  a  contract  with  his  landlord 
for  the  proper  management  of  his  farm,  but  the  mortgagee 
is  in  no  such  situation.  If,  failing  to  obtain  bis  principal 
and  interest,  he  gets  possession  of  the  premises,  he  ought 
not  to  be  responsible  for  any  thing  beyond  fraud.  As  to 
the  bill  of  costs,  it  is  clear,  that  unless  it  contains  a  tax- 
able item,  it  ought  not  to  be  submitted  to  the  Master  for 
taxation.  [Alderson^  B. — It  is  in  the  nature  of  a  bill  of 
coats  which  has  heen  paid  ;  and  I  think  the  Master  ought 
to  look  at  it.]  If  it  is  submitted  to  him  with  a  view  to 
surcharge  and  falsification,  the  plaintiff  ought  to  point  out 
the  particular  items  which  he  objects  to. 

Mr.  Shadwellt  for  another  defendant. 

Mr.  Spencey  in  reply,  contended  that  it  could  not  be 
consistent  with  the  duty  of  a  mortgagee  in  possession,  so 
to  manage  the  property,  that  when  the  mortgagor  came 
to  redeem,  it  was  not  worth  half  its  value.  He  dited 
RusseU  V.  Smithies  {a)  as  shewing  the  principle  on  which 
cases  of  this  nature  rest,  although  there,  under  the  circum- 
stances, the  decision  was  in  favour  of  the  mortgagee. 

Aldersom  B. — There  is  no  dispute  that  the  account 
will  be  taken,  generally,  in  the  ordinary  manner.     The 
decree  will  direct  the  Master  to  take  an  account  of  the 
(a)  1  Anst.  96. 
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principal  money  and  interest  due  to  the  mortgagees,  to  1836. 
charge  them  with  the  rents  and  profits  received  by  them 
since  they  took  possession,  and  to  take  an  account  of  the 
cro]is  sold  by  them  since  that  period ;  and  upon  making 
all  due  allowances,  the  Master  will  and  ought  to  deduct 
from  the  monies  found  to  have  been  received  from  the 
sales  the  expenses  of  the  sales,  and  all  necessary  ex- 
penses which  the  mortgagees  incurred  to  obtain  a  transfer 
from  the  purchasers  of  the  crops  of  the  monies  due  upon 
such  salep. 

The  next  question  is,  whetlier  I  ought  to  direct  the 
Master  to  enquire  into  the  amount  of  the  bill  which  formed 
part  of  the  consideration  for  the  mortgage  executed  by 
Wragg  to  his  attorney.  I  think  I  ought;  because,  it  ap- 
pears to  me  that  Clarke  and  Wragg  being  in  the  situation 
of  attorney  and  client  at  the  time  these  transactions  took 
place,  Wragg*s  assent  to  the  bill  of  costs  was  not  such  an 
assent  as  ought  to  preclude  him  from  an  enquiry  upon  the 
subject  before  the  Master.  At  the  same  time  it  would  be 
unreasonable  to  require  Clarke  now  to  enter  into  evidence 
of  business  done  for  his  client ;  and  the  only  question  will 
be,  whether,  if  the  business  were  done,  the  charges  are 
fair  and  reasonable.  If  the  Master  thinks  that  they  are 
not  so,  he  must  make  a  deduction  in  that  respect. 

Then  comes  the  important  question,  whether  I  ought 
to  charge  the  defendants  with  the  deterioration  in  the 
value  of  the  premises  since  the  period  when  Clarke  took 
possession.  It  is  clear  that  a  mortgagee  ought  not  to  be 
charged  with  deterioration  arising  in  the  ordinary  way,  by 
reason  of  houses  and  buildings  of  a  perishable  nature 
decaying  by  time,  which  was  the  case  in  Jnstruther. 
There,  the  mortgagee  was  in  possession  of  the  premises 
for  forty  years ;  and  during  so  long  a  time  the  decay  would 
naturally  take  place,  even  supposing  the  premises  to  be 
repaired  in  the  mean  time  in  the  ordinary  way.  I  think, 
also,  that  a  mortgagee  ought  not  to  be  charged  exactly 
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1836.  with  the  same  degree  of  care  as  a  man  is  supposed  to  take 
who  keeps  possession  of  bis  own  property.  But  if  there 
be  gross  negligence,  by  which  the  property  is  deteriorated 
in  value,  the  mortgagee  who  is  in  possession  is  trustee  for 
the  mortgagor  to  that  extent  that  he  ought  to  be  made 
responsible  for  that  deterioration  during  the  time  of  his 
possession.  It  is  not  necessary  to  go  the  length  of  shewing 
fraud  in  the  mortgagee :  gross  negligence  is  sufficient*  The 
question  therefore  is,  whether  the  fact  of  gross  negligence 
is  sufficiently  established  in  this  case  to  enable  me  to 
direct  the  enquiry  asked  for  by  the  plaintiff!  Upon  that 
point  I  should  like  to  look  more  minutely  into  the  evi* 
dence,  because  if  the  Master  be  directed  to  make  that 
enquiry^  there  will  be  considerable  additional  expense. 
If  upon  examination  of  the  evidence  I  should  come  to  the 
conclusion  that  a  prima  facie  case  of  gross  negligence  is 
made  out,  I  mast  direct  the  enquiry.  If,  on  the  other 
hand,  I  should  be  of  opinion  that  there  is  not  sufficient 
evidence  of  that  fact,  of  course  the  principle  of  law  will 
not  apply. 

On  the  following  day  hisr  Lordship  said  that  he  had 
looked  through  the  evidence,  and  upon  the  whole  he 
thought  he  ought  to  direct  an  enqniry  as  to  whether  the 
deterioration  ki  the  value  of  the  premises  had  arisen  from 
the  gross  negligence  in  the  mortgagees  for  want  of  [proper 
repairs  and  proper  cultivation.  As  to  the  other  point, 
respecting  the  bill  of  costs,  his  Lordship  thought  that  the 
Master  ought  to  k>ok  at  the  bill  with  a  view  to  consider 
the  propriety  of  the  items,  upon  the  assumption  that  ^he 
business  bad  been  actually  done. 

Decree  accordingly. 
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Edwards  r.  Edwards.  j^    2^^^ 

Farmer    EDWARDS,    deceased,   holding   certain  Q«tfr«, whether 
cop> hold  lands  for  lives,  under  the  Dean  and  Chapter  of  ^eason^ieca^ 
Winchester,  as  lords  of  the  manor  of  Honiton,  in  the  Sedwthofa" 
county  of  Wilts,  agreed  to  surrender  the  same,  for  the  tenant  in  poe- 

session  of  lands 
purpose   of  substituting  two  new  lives  for  two  of  the  hoidenofa 

original  lives.     The  proposed  lives  were  those  of  John  Shenexrufcte' 

and  James  Edwards,  who  were  his  great  nephews.    Far-  ^^Zf^^?  ^^' 

'     ^  .  .  which  the  estate 

mer  Edwards  having  paid  part  of  the  consideration  money,  m  hoiden  shall 
died;  and  the  agreement  was  carried  into  execution  by  enjoy  the  es- 
James  Edwards,  his  brother  and  personal  representative,  ^^  custom  be 
who  paid  the  residue  of  the  consideration  money.    James  v^  ^^^  ^^' 

sonable,  whe* 

Edwards  died,  and  under  his  will  the  present  plaintiffi  ther,wherea 
Edward  Edwards^  claimed  the  property,  and  took  pos-  ^nt  of  such 
session  of  part  of  it.  John  Edwards  took  possession  }f£^f^i'  *% 
of  the  other  part;  and  also  brought  an  action  of  eject-  and  his  grand 
ment  to  recover  the  part  which  was  in  the  possession  df«/the  grant 
of  Edward,  alleging  an  intention  in  Farmer  Edwards  to  i^JJ^^e" 
provide  for  his  great  nephews;  and  also  alleging  a  custom  ^'^^  ^^^  srand 

,  1  iviii_rf»i.  nephews,  so  as 

in  the  manor,  that  after  the  death  of  the  tenant  in  pos-  to  rebut  a  re* 

session  of  an  estate  hoiden  of  the  manor  for  lives,  the  next  ^vouf  d^er 
life  in  reversion  for  which  the  estate  is  golden  shall  be  parties  claiming 

under  the  pur- 

entitled  to  e^ijoy  the  estate.  chaser. 

The  present  biU  was  filed  to  restrain  the  action,  and 
the  plaintiff  had  ol^tained  the  common  injunction. 


Mr.  Spenee,  for  the  defendant,  now  moved  to  dbsolve 
the  injunction,  the  defendant  having  put  m  hk  answer. 
He  ako  submitted,  that  as  the  custom  under  which  the 
defendant  claimed  could  not  be  disputed,  the  Court  would 
give  him  the  immediate  benefit  of  a  judgment,  so  as  to 
enable  him  to  establish  his  legal  title  for  the  purposes  of 
this  suit,  without  the  expense  of  prosecuting  the  action* 
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The  legal  title  of  the  defendant  was  recognised  in  Edwards 
V.  Ftdel  (a).  This  is  purely  a  question  of  equity ;  namely, 
whether  the  defendant  can  rebut  the  resulting  trust  of 
which  the  plaintiff  claims  to  hare  the  benefit  It  is  con- 
ceded that  the  onus  of  rebutting  that  resulting  trust  rests 
upon  the  defendant. 

Mr.  Tenant,  contri. — The  defendant  has  no  equity,  for 
he  admits  that  he  never  paid  a  farthing  for  the  property, 
and  no  legal  title,  because  the  custom  set  up  is  unreason- 
able and  bad.  The  case  of  Edwards  v,  Fidel  is  overruled 
by  Lewis  v.  Lane  (6). 

Mr.  Spence,  in  reply. — Edwards  v.  Fidel  was  only  cited 
as  recognising  the  legal  title  of  the  defendant.  The 
opinion  there  given  as  to  the  validity  of  a  custom  which 
excludes  resulting  trusts,  is  not  relied  upon  here ;  for  it 
is  admitted  that  the  defendant  must  rebut  the  resulting 
trust.  Taylor  v.  Alston  (c)  will  probably  govern  the  pre- 
sent case.  [The  Lord  Chief  Baron. — ^The  customs  in 
Wiltshire  are  peculiar.  That  which  you  state  is  a  curious 
one,  for  it  precludes  the  common  law  right  of  holding  in 
joint-tenancy.] 

The  Lord  Chief  Baron. — I  cannot,  under  present 
circumstances,  consent  to  allow  the  defendant  the  benefit 
of  the  judgment ;  but,  as  the  title  at  law  is  disputed,  I  see 
no  reason  why  I  should  preclude  him  from  going  to  trial. 
Therefore,  the  injunction  must  be  dissolved  as  to  that ; 
but  let  there  be  an  injunction  to  stay  execution  till  the 
question  in  equity  is  settled. 

(a)  3  Madd.  237.  (0  2  M.  &  K.  449. 

(c)  2  Cox,  96,  cited. 
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Lord  Glenoall  r.  Edwards.  ^oy  7M. 

X  HIS  was  a  bill  of  discovery,  in  aid  of  a  defence  to  an  Upon  a  bin  of 
action  brought  against   the  plaintiff  on  two  bills  of  ex-  ofTdefenw  tt 
change,  which  had  been  given  by  the  plaintiff  to  the  de-  f?..*^?**"^"* 
fendant's  father.  if  the  defen- 

Tbe  father  died  in  March,  1832,  and  the  defendant  i,  hiterrogat^ 
lookout  letters  of  administration  of  his  father's  effects,  "  to  the  conn- 

aennon  given 

and  possessed  himself  of  the  books  and  papers  of  the  de-  for  the  bill,  he 
ceased.  The  defendant,  however,  by  his  former  answer  only  as  to  the 
to  the  bill,  alleged  that  he  had  not  come  into  the  pos-  Swch  h^^^'^e 
session  of  these  bills  of  exchange  as  his  father's  adminis-  for  thewii  him- 

^  self,  but  as  to 

trator,  but  had  received  them  from  his  father  for  valuable  that  which  he 
consideration.      He    admitted,    however,    that    he    had  p^rty'to^T^ 
assisted  his  father  in  his  business,  and  knew  the  state  of  ^''^^' 
his  affairs. 

The  case  made  by  the  bill  was,  that  from  18£1  to  1828 
the  plaintiff  had  employed  the  defendant's  father  as  his 
tailor,  and  that  he  had  frequently  paid  him  by  means  of 
bills,  drawn  by  the  plaintiff  on  his  agent,  but  that  the 
plaintiff  had  never  had  any  dealings  with  the  defendant's 
father  except  as  his  tailor,  and  that  all  accounts  between 
them  had  been  long  since  settled  and  paid. 

The  plaintiff  having  amended  his  bill  by  interrogating 
the  defendant  more  closely  as  to  the  consideration  for 
which  these  bills  were  given,  exceptions  were  taken  to  the 
answer  for  insufficiency. 

Per  Curiam. — In  an  action  brought  against  Lord  Glen* 
gall  on  these  bills,  he  must  shew,  first,  that  the  bills  were 
without  consideration  in  the  hands  of  the  deceased,  and, 
secondly,  that  they  were  without  consideration  in  the 
hands  of  the  plaintiff  at  law.  It  was  long  doubtful 
whether  a  defendant  might  not  throw  the  onus  of  prov* 
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1836.  ing  consideration  on  the  plaintiff^  by  shewing  that  it  was 
an  accommodation  bill ;  but  it  has  lately  been  held  that 
you  cannot  do  that*  In  this  case,  if  the  defendant  had 
answered — I  hold  the  bill  propria  jure,  and  know  nothing 
about  my  father's  affairs — that  would  have  been  a  com- 
plete answer;  but  the  defendant  goes  farther  than  that. 
He  answers  in  such  a  manner  as  to  shew  that  he  can  rely 
on  both  points  at  law :  he  is,  therefore,  bound  to  give  the 
plaintiff  an  explicit  answer  on  both  points.  It  is  clear 
that  when  a  bill  of  discovery  is  filed  against  a  person  who 
brings  his  action  on  a  bill  of  exchange,  and  the  plaintiff 
in  equity  puts  questions  as  to  the  consideration,  the  de- 
fendant in  equity  is  bound  to  state,  not  only  the  consi- 
deration which  he  gave  for  the  bill  himself,  but  that  which 
he  knows  another  to  have  given. 

The  Court  was  then  about  to  allow  the  exception;  but 
it  appearing  upon  an  examination  of  other  parts  of  the 
defendant's  answer,  that  he  had  stated  upon  the  whole 
what  was  sufficient  to  meet  the  plaintiff's  ends. 

The  exception  was  overruled. 
Mr.  Simpkinmm,  and  Mr.  E.  Montague,  for  the  plaintiff. 

Mr.  Temple,  and  Mr.  Kenyan  Parkeir,  for  the  defen- 
danf. 


aid 
at 
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]8d6. 

JaNSON  r.  SoLARTB.  May  Uth, 

J.  H  Ebill  in  this  case  was  filed  by  the  plaintifF,  on  behalf  Upon  a  bin  of 
of  the  underwriters  at  Lloyd's,  against  the  defendant  of  a  defence 
Solarte,  and  two  other  persons  of  the  names  of  Sante-  j^JJ^^u!!? "  *" 
marie  and  Santos,  for  discovery,  and  for  a  commission  »«rainthe 
to  examine  witnesses  abroad  in  aid  of  the  defence  to  an  law,  the  Court 
action  brought  against  the  plaintiff  by  Solarte  on  two  po-  tb^injuntdm!^ 
licies  of  insurance.    The  policies  were  effected  on  certain  ^^^  ^^  ^ 

'^  coming  in  of  a 

goods  and  doubloons,  alleged  to  have  been  shipped  at  defendant's 
Bordeaux,  on  board  a  vessel  which  sailed  from  that  place  prerampave" 
on  the  4th  of  September,  1829,  and  was  lost  on  the  15th  5ea^th?tf  tha^' 
of  the  same  month.    The  interest  was  averred  to  be  in  evidence, 
the  defendants  Santemarie  and  Santos,  who  at  the  time  be  qoaiified  by 
of  the  alleged  shipment  were  merchants  and  partners,  resi-  SSiiDg^o^ 
dent  at  Bordeaux.  contrary  con- 

cituion. 

The  bill  was  filed  in  February,  1830.     In  April,  1836,     Answer  read 
the  defendant  Santos  put  in  a  very  full  answer,  in  which  ^j^a^^and^ 
he  stated,  that  in  consequence  of  the  loss  of  the  property  jStted*to*oon- 
insured,  and  other  severe  losses,  he  and  his  partner  were  ^'^^^  ^e 
obliged,  in  February,^  18S0,  to  borrow  a  large  sum  of  money  tbat^ftct'^'^ 
in  order  to  continue  their  payments ;  and  that,  as  a  secu- 
rity for  the  sum  borrowed,  they  assigned  the  policies  in 
question  to  the  lenders  of  the  money.     He  further  stated, 
that  he  and  his  partner  afterwards  stopped  payment ;  that 
in  March,  1831^  their  failure  was  declared  by  the  Tribunal 
de  Commerce  at  Bourdeaux,  and  that  syndics  or  assig- 
nees of  the  estate  and  effects  of  the  partnership  were 
duly  appointed    by  that  Court:    that  considerable  dis- 
cussion took  place  in  the  French  courts  as  to  what  was  to 
be  considered  the  precise  legal  time  of  the  failure,  and 
that  it  was  ultimately  decided  by  the  proper  court  of  ap* 
peal,  that  the  failure  took  place  on  the  20th  of  April,  1830. 
The  defendant  then  stated,  that  owing  to  these  proceed- 

VOt.  II.  K  SQ.  EX. 


1S8  EQUITY  CA8JES  IN  THB 

1836.        ingSy  and  other  circumstances  which  he  mentioned,  he  had 
been  unable  to  put  in  his  answer  at  an  earlier  period. 

The  plaintiff  haying  obtained  the  common  injunction, 
a  motion  was  now  made  to  dissolve  it  as  against  the  de- 
fendant Santemarie,  who  had  not  answered,  but  who 
was  not  to  be  found.  In  support  of  the  motion,  the  fol- 
lowing statement  was  read  from  the  answer  of  the  defen- 
dant Santos: — That  Santemarie  left  Bordeaux  for  London 
in  November,  18^,  for  the  purpose  of  settling  with  the 
underwriters,  at  which  time  he  was  in  a  very  bad  and 
infirm  state  of  health,  and  was  of  a  consumptive  habit,  and 
afflicted  with  spitting  of  blood,  for  which  complaint  a  cold 
climate,  such  as  England  in  the  winter  season,  is  parti- 
cularly unfavourable.  That  the  defendant  was  informed 
that,  shortly  after  Santemarie  arrived  in  London,  he  found 
his  complaint  so  much  increased  by  the  nature  of  the 
climate,  that  he  was  under  the  necessity  of  quitting  Eng- 
land. That  he  went  from  thence  to  Nice,  and  from  Nice 
to  Genoa,  where  the  defendant  received  a  letter  from  him 
in  March,  1830.  That  since  that  time  the  defendant  had 
received  no  letter  from  him,  but  was  informed  during  the 
last  year  by  Mr.  Doris,  a  broker  at  Bordeaux,  that  Sante- 
marie had  gone  from  Italy  to  Rio  Janeiro,  and  had  died 
there ;  but  by  what  means  Mr.  Doris  obtained  such  in- 
formation, and  whether  the  same  was  true  or  not,  the 
defendant  could  not  set  forth.  That  from  the  circum- 
stances before  mentioned,  and  from  no  communications 
ever  having  been  since  received  from  him,  either  by  the 
defendant  or  any  other  person  at  Bordeaux,  the  defendant 
was  fully  persuaded,  and  had  no  doubt,  that  Santemarie 
had  long  since  died,  it  having  been  the  opinion  of  the 
defendant  and  other  friends  of  Santemarie's,  at  the  time 
he  quitted  Bordeaux  for  England,  that  he  would  not 
recover  from  his  disease ;  and  that  it  would  in  no  very 
long  time  occasion  his  death. 

In  answer  to  this  statement,  the  affidavit  of  Mr.  Wil- 
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Bans,  the  agent  of  the  plainiiflTs  solicitor,  was  read.  The  1836; 
depoD^it  stated  some  slight  ciroumstaQces,  tending  to 
shew  that  Saotemarie  had  not  gone  to  Genoa.  He  how- 
ever addedy  that  he  had  in  his  possession  letterSi  in  the 
handwriting  of  Santemarie,  and  which  had  been  sent  to 
his  correspondents  at  Paris,  hearing  the  date  and  post- 
maiic  of  Geneva,  and  dated  at  several  times  in  1830.  The. 
last  date  was  that  of  the  4th  September^  1830.  According 
also  to  the  deponent's  information  and  belief,  Santemarie 
had  at  the  time  of  making  this  deposition  several  children 
and  reladoBS  living  near  Perpignan  and  at  Barcelona; 
and  in  January,  1880,  when  the  deponent  was  at  Bordeaux, 
a  nephew  of  Santemarie,  who  attended  at  the  counting- 
bouse  of  the  firm  at  that  place,  corresponded  with  his 
unde  at  Geneva. 

IMlr.  Simpkintan,  Mr.  Sidebotiam,  and  Mr.  Heaihfield, 
for  the  motion. — ^There  are  many  cases  where,  though  it 
be  known  that  a  defendant  is  alive,  the  Court  will  dissolve. 
the  common  injunction  before  the  coming  in  of  his  answer. 
The  cases  on  that  subject  are  collected  in  Bowles  v. 
Orr  (a).  Those  of  Mofdague  v.  Hill  (b),  and  Fandam  v. 
Munro  (c),  are  likewise  in  point.  But  here,  we  contend 
that  the  defendant  Santemarie  is  dead.  There  is  every 
evidence  of  that  fact,  short  of  a  burial  certificate,  and  Mr. 
Williams's  affidavit  does  not  contradict  tbe  answer  in  any 
material  point.  Besides,  supposing  him  to  be  alive,  be 
has  assigned  his  interest,  or  at  all  events,  his  interest 
ceased  on  the  bankruptcy.  [The  Lord  Chief  Baron. — It 
does  not  signify  in  whom  the  interest  is  vested.  The 
plaintiffs  in  equity  have  a  right  to  discovery,  and  the  only 
question  is,  whether  Santemarie  can  make  a  discovery.] 
Santemarie  having  assigned  his  interest,  his  answer  could 
not  be  read  on  the  trial  of  this  action :  Imperial  Gas 

(a)  1  Y.  &  C.  474.  (6)  4  Rn$&.  128.  (c)  2  Antt.  602. 
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1836.^  Company  v.  Clarke  (a).  [The  Lord  Chief  Baron.— Ac-^ 
cording  to  that  argument,  if  any  one  of  the  defendants  in 
equity  assigns  his  interest,  you  can  only  go  against  the 
others.] 

Mr.  G.  Richards,  and  Mr.  J.  Russell^  contra. — The  only 
question  is,  whether  Santemarie  is  dead.  If  he  is  dead, 
it  will  be  difficult  to  say,  even  then,  how  the  injunction  is 
to  be  dissolved — if  he  is  alive,  the  underwriters  are  en* 
titled  to  his  answer.  It  has  been  argued,  that  the  answer 
of  Santemarie  could  not  be  used  in  the  King's  Bench, 
although  he  assigned  his  interest  subsequently  to  the  ac* 
tion.  If  that  be  so,  parties  have  only  to  make  a  fraudulent 
shipment,  and  then  to  assign  their  pretended  interest  In 
some  of  the  cases,  an  assignment  has  been  made  for  a 
valuable  consideration  before  the  proceedings  commenced. 
That  was  the  ground  of  Lord  Lt/ndhursfs  decision  in  the 
case  of  the  Imperial  Gas  Company,  but  no  ground  of  that 
nature  exists  here.  The  answer  of  Santemarie  is  required 
for  the  purpose  of  clearing  up  several  points  upon  which 
Santos  is  silent.  As  to  the  allegation  of  his  death,  it  is 
singular  that  his  partner  should  be  unable  to  make  a 
more  explicit  statement  on  that  subject.  In  some  cases 
injunctions  have  been  dissolved  on  the  coming  in  of  the 
answer  of  one  defendant ;  but  those  cases  are  not  appli- 
cable here,  and  Bowles  v.  Orr  is  in  favour  of  the  plaintiff. 
Such  a  motion  as  the  present  must  be  founded  on  very 
special  grounds :   fVhite  v.  Steinuutcis  (b). 

Mr.  Simpkinson,  in  reply. 

The  Lord  Chief  Baron. — I  think  it  is  conceded  by  the 
counsel  for  the  defendants,  that  this  application  is  founded 
on  what  is  said  to  be  a  ground  of  exception  to  a  general 

(a)  1  Youngc,  680.  (6)  19  Ves-  84. 
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rule.  Where  a  party  is  dead,  I  admit  that  must  be  taken  ^  IS36. 
to  be  a  good  ground  of  exception.  Other  circumstances 
also  may  lead  to  the  same  result;  but  each  case  must 
depend  on  its  own  peculiar  circumstances.  Now,  what  is 
the  eyidence  here  to  satisfy  roe  of  the  death  of  this  defen- 
dant? If  it  depended  entirely  on  the  answer  of  the  defen«- 
dant  Santos,  I  should  say  it  was  reasonable  evidence  of 
his  death.  It  is  even  consistent  with  the  affidavit  to  a 
certain  extent,  for  the  party  who  makes  the  affidavit  does 
not  swear  to  any  belief  that  Santemarie  is  alive.  True; 
but  the  affidavit  qualifies  the  facts  from  which  the  defen- 
dant Santos  draws  the  inference  of  his  death.  On  the 
one  hand  it  is  said,  that  Santemarie  was  in  ill  health  and 
obliged  to  go  to  London;  that  he  went  from  thence  to 
Genoa,  from  which  place  the  defendant  heard  from  him 
for  the  last  time,  in  March,  1830;  and  that  the  defendant 
afterwards  heard  from  his  brokers,  that  he  had  gone  to 
Rio  Janeiro,  and  died  there.  I  should  say  that  these 
were  reasonable  grounds  for  presuming  that  he  was  dead. 
But  on  the  other  side  the  evidence  is  qualified  thus.  It 
appears  that  this  gentleman  came  to  England  to  expedite 
the  proceedings  in  this  cause,  and  that  he  afterwards 
quitted  England,  and  went  to  Genoa  ;  and  he  might  have 
been  at  Genoa  in  March.  From  the  answer,  you  would 
suppose  that  he  had  never  been  heard  of  by  his  corre- 
spondents at  Paris  since  that  period,  but  he  was  heard  of 
at  Geneva  so  late  as  September.  Besides,  he  had  re- 
lations, of  whom  an  inquiry  upon  the  subject  might  have 
been  made. 

Now  it  is  admitted,  as  to  the  case  itself,  that  Santemarie 
was  a  person  who  had  information  to  give.  I  do  not  say 
whether  it  was  material  or  not.  It  is  sufficient,  I  think, 
under  present  circumstances,  to  shew  that  information 
might  have  been  obtained  from  him.  My  opinion  there- 
fore is,  that  the  motion  must  be  refused.  I  will  not  say 
wliether  there  is  not  sufficient  strength  in  the  facts  stated 
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1836. 


by  the  defendant  to  support  the  presumption  on  which  be 
relies,  if  those  facts  stood  alone ;  but  being  explained, 
and  something  being  thrown  into  the  case,  from  which  it 
appears  that  Santos  might  have  Icnown  with  moi^  certainty 
the  fact  of  this  gentleman's  death,  I  must  say  that  I  think 
a  jury,  weighing  the  eyidence  on  both  sides,  would  scarcely 
come  to  the  conclusion  insisted  upon  by  the  defendant*  It 
appears  therefore  to  me  that  I  ought  not,  upon  such  facts, 
to  be  so  satisfied  of  the  death  of  this  party  as  to  refuse 
the  discovery  which  the  plaintifi^  seeks. 

I  ought  to  mention  that,  as  the  bill  was  filed  in  February 
1830,  and  Santemarie  was  at  Geneva  in  September  of  that 
year,  and  the  bankruptcy  did  not  take  place  till  1831,  I4o 
not  see  why  the  defendants  should  not  have  put  in  their 
answer,  before  the  Tribunal  de  Commerce  at  Bordeaux 
interfered  to  make  them  bankrupts. 

Motion  refused. 


1837. 
Jan,  XZth. 

Policies  of  in- 
•uranee  having 
been  effected 
by  a  certain 
firm  on  goods 
alleged  to  have 
been  purchased 
and  shipped  by 
them  in  Sep- 
tember, 1829, 
and  an  action 
having  been 
brought  on 
those  policies, 
the  under- 
writers filed 
abillofdis- 
covery  against 
the  firm,  alleg* 
ing  that  no 


The  object  of  this  suit  being  to  ascertain  the  truth  of 
the  alleged  purchase  and  shipment  by  the  defendants 
Santemarie  and  Santos,  the  original  bill  contsined  charges 
to  the  effect,  that  the  whole  case  made  in  support  of  the 
action  at  law  was  false ;  that  no  such  property  as  that 
comprised  in  the  policies  had  in  fact  been  purchased 
or  shipped  by  those  defendants ;  that  the  goods  which 
they  pretended  to  have  purchased  amounted  in  vahie 
to  more  than  175,000  francs,  and  that  a  large  portion 
of  them  were  alleged  to  have  been  paid  for  by  bills 
drawn  and  accepted  by  the  defendants  at  very  long 
dates,  whereas  in  fact  the  defendants,  in  August  and 
had^bM^mlldei  September,  1829,  were  in  very  bad  credit,  and  could  not 

and  aflervrards 

obtained  an  order  to  amend  tbar  biU,  upon  a  auggeetion,  snpported  by  aflldavky  that  the  fim  had 
not  sufficient  capital  to  make  the  purchase: — ^ffeU,  that  such  permission  to  amend  did  not  autho- 
rise the  underwriters  to  introduce  into  their  bill  inquiries  as  to  ^he  general  solveney  af  the  Ann,  or 
as  to  its  dealings  and  transactions  from  the  commencement  of  the  partnership  in  1827. 

The  underwriter  has  a  riglit  to  the  most  extensive  discovery  relative  to  the  particular  transaction 
which  ia  impeached,  but  the  Court  will  interpoM  to  prevant  him  from  making  gcnwal  inqttiaitorial 
inquiries. 
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baire  procured  credit  for  10,000  franca  on  their  bills.  The  1837* 
fain  also  charged,  that  by  the  papers  which  they  had  deli- 
^rcred  to  the  company  it  appeared  that  they  had  not  pur- 
chased dooUoons  to  the  value  mentioned  in  the  second 
policy*  The  bill  then  contained  many  minute  inquiries  as 
to  the  time  and  manner  in  which  the  alleged  purchases 
were  made,  and  the  names  of  the  several  vendors  and 
consignees. 

According  to  the  answer  of  the  defendant  Santos,  which 
purported  to  be  a  fall  explanation  of  the  several  matters 
inquired  after  by  the  bill,  the  goods  comprised  in  the  first 
poliqp  were  paid  for  by  cash,  and  in  every  other  possible 
manner ;  but  the  doubloons  were,  for  the  most  part,  pur- 
<dia«ed  by  giving  credit  in  account  to  the  vendor,  and  by 
means  of  accommodation  bills. 

The  plaintiff,  conceiving  that  the  circumstances  disclosed 
by  the  answer,  and  other  circumstances  within  his  know- 
ledge, afforded  the  means  of  further  discovery,  moved  for 
and  obtained  an  order,  in  July,  1836,  that  he  might  be  at 
liberty  to  amend  his  bill  without  prejudice  to  the  injunc- 
tion. The  motion  was  supported  by  the  affidavits  of  the 
plaintiff's  agents,  Mr.  La  Vie  and  Mr.  Williams,  stating 
further  circumstances  with  a  view  to  shew  that  this  was 
not  a  bond  fide  purchase;  suggesting  also,  that  such  cir- 
cumstances might  be  proved  by  an  inspection  of  the  de- 
fendants' books,  and  of  the  correspondence  between  them 
and  the  parties  to  whom  the  doubloons  were  alleged  to 
have  been  consigned.  Amongst  other  things,  the  depo- 
nents stated  their  belief  that  the  partnership  of  Santemarie 
and  Santos  was  not  possessed  of  sufficient  capital  to  make 
the  alleged  purchase. 

The  order  of  July,  18S6,  was  qualified  by  a  direction 
AatUie  amendments  should  be  made  within  a  month,  and 
that  they  should  be  confined  to  matters  suggested  by  the 
affidavits  of  La  Vie  and  Williams,  and  such  matters  as 
night  arise  from  the  inspection  of  the  books. 
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1837.  The  plaintiff  amended  his  bill,  introducing  into  it  a 

variety  of  new  chargeSi  to  the  effect  that  Santemarie  and 
Santos  entered  into  co-partnership  in  18S7,  and  that  from 
the  books  of  the  partnership  it  would  appear  that  they 
were  insolvent,  and  incapable  of  making  the  pretended 
shipment.  That  they  had  numerous  books,  consisting  of 
rough-books,  cash-books,  books  for  bills  payable,  for  bills 
receivable,  &c.,  and  that  they  ought  to  set  forth  a  full  list 
and  statement  of  all  such  books,  and  of  all  books  used  in 
their  business  during  the  years  1827,  18S8,  and  18S9,  and 
who  were  the  book-keepers,  and  where  the  books  now  are, 
&c.  That  the  defendants  were  insolvent  long  previous  to 
the  pretended  shipment.  That  they  commenced  their 
business  with  a  small  capital,  and  had  not  sufficient  to 
purchase  the  doubloons ;  and  so  it  would  appear  if  they 
would  set  forth  what  capital  they  had  when  they  com- 
menced partnership,  and  if  the  same  consisted  of  cash^ 
what  cash — and  if  of  goods,  what  goods — and  if  of  bills 
of  exchange,  who  were  liable  thereon — and  if  of  debts, 
from  whom  due,  and  where  the  debtors  now  live  or  are  to 
be  found.  That  the  defendants  carried  on  business  with 
a  daily  loss ;  and  so  it  would  appear  if  they  would  set  forth 
what  sums  of  money  &c.  were  paid,  and  what  received,  to 
and  by  them  between  the  Slst  December,  1827,  and  the 
Slst  December,  1829,  and  what  was  the  capital  in  hand 
at  those  respective  times,  and  of  what  the  same  consisted. 
That  they  ought  to  set  forth  the  amount  of  goods  bought 
by  them  in  each  and  every  month  between  the  Slst  De- 
cember, 1827,  and  the  Slst  December,  1829,  and  when 
and  of  whom  the  same  were  bought,  and  to  whom  sold» 
and  where  delivered ;  and  for  how  much  the  same  were 
sold,  and  when,  where,  and  by  whom  the  same  were  paid 
for.  Similar  charges  were  made  as  to  bills  of  exchange 
received  and  paid  by  the  firm  between  the  respective  times 
above  mentioned.  In  addition  to  these  and  many  other 
charges  of  a  like  nature,  the  bill  contained  charges  more 


Mr.  6.  Bichardit  (with  whom  was  Mr.  J.  RusseU)^ 
oontr& — ^The  plaintiff  had  a  right  to  ascertain  whether  the 
defendants  had  the  means  of  purchasing  the  doubloons. 
He  had  also  a  right  to  the  inspection  of  the  entries  in  the 
books,  in  order  to  see  from  whom  the  doubloons  were 
alleged  to  be  purchased,  and  to  call  the  party  named  in 
those  entries  to  contradict  the  fact.  Many  of  the  books 
of  18S9  refer  to  those  of  former  years.  With  respect  to 
the  charge  of  insolvency,  the  order  gave  the  plaintiff  power 
to  examine  as  to  the  matters  mentioned  in  the  affidavits, 
and  amongst  those  matters  was  the  defendants'  want  of 
capital.  The  only  way  in  which  the  defendants  could 
shew  that  they  had  capital,  was  by  giving  an  account  of 
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immediately  beanng  upon  the  subject  of  the  porehase,        1837. 
namely,  in  relation  to  the  accommodation  bills,  and  the  ' 

correspondence  between  the  defendants  and  their  agents, 
and  the  alleged  consequences. 

Mr.  SimpUnsoHf  Mr.  SideboHomt  and  Mr.  Heathfield^ 
BOW  moved  that  the  amended  bill  might  be  taken  off  the 
file  for  irregularity,  contending  that  the  amendments  were 
not  within  the  terms  of  the  order,  and  that,  independently 
of  the  order,  they  were  impertinent  and  inquisitorial;  that 
the  plaintiff  had  already  had  an  inspection  of  the  defend* 
anta*  books  so  far  as  related  to  this  transaction,  and  had  no 
right  to  ask  for  a  general  inspection  of  the  books,  or  for  an 
account  of  the  dealings  of  the  partnership  from  its  com- 
mencement ;  that  it  was  not  alleged,  either  in  the  original 
bin  or  in  the  affidavits  that  the  firm  was  insolvent  at  the 
time  of  the  shipment;  that  the  statement  in  the  affidavits 
as  to  the  defendants  wanting  capital  to  make  this  shipment, 
was  not  sufficient  to  warrant  a  general  charge  of  insolvency  9 
and  that  such  a  charge,  even  in  an  original  bill,  would  have 
been  impertinent,  and  not  called  for  by  the  justice  of  the 


186  XQUITT  CASES  IN  THB 

1887.  their  dealings  and  ttmniactions  since  1 827.  The  dottbhxms 
were  purchased  by  means  of  accommodation  bills.  [The 
Lord  Ctdrf  Baron. — Unless  the  defendants  said  that  they 
purchased  them  with  their  own  ci^ital,  it  is  immaterial 
whether  they  purchased  them  with  borrowed  money  or 
not.]  At  all  events,  accommodation  bills  do  not  form  a 
portion  of  the  capital  of  a  house,  though  money  may  be 
raised  upon  them.  Now  in  the  books  they  may  appear  as 
bills  taken  in  the  ordinary  coarse  of  trade,  whereas  the 
plaintiff  may  shew  the  contrary.  Upon  this  point,  there- 
fore, the  plaintiff  is  entitled  to  an  inspection  of  the  entries 
in  the  books.  He  is  also  entitled  to  a  full  discoTeiyofthe 
correspondence  with  the  consignees. 

Mr.  Simpiinson,  in  reply. 

The  LoED  Chubf  Baron — ^I  have  some  recollection  of 
this  order :  I  hope  that  I  was  not  the  means  of  misleading 
the  parties.  The  order  was  settled  by  the  learned  coun- 
sel on  both  sides,  and  I  supposed  that  the  object  of  it  had 
been  understood  and  agreed  upon.  I  conceive,  that  in 
limiting  the  amendments  to  the  facts  suggested  by  the 
affidavits,  and  to  an  examination  of  the  books,  it  was  not 
intended  to  give  the  underwriters  a  more  general  power 
of  discovery  than  they  had  before.  They  were  to  confine 
their  inquiries  to  matters  put  in  issue  by  the  answer  to 
the  original  bill.  It  was  not  intended  to  submit  the  par- 
ties to  a  general  inquisition,  such  as  the  answer  could 
not  have  justified,  as  to  the  dealings  and  transactions 
of  the  firm. 

Nothing  is  more  difficult  to  ascertain,  and  nothing  more 
dangerous  than  to  limit,  the  right  of  underwriters  to  dis* 
covery.  It  has  been  considered,  at  all  times  and  in  all 
countries,  that  in  cases  of  this  nature  the  underwriters 
are  entitled,  not  only  to  a  discovery  of  all  the  circumstancss 
attending  the  original  contract,  but  to  the  whole  history 
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of  die  adWDiure  aad  loss.  Tlierefore  it  is  yery  difllcult,  1837- 
ttod,  peffkapst  daDgeroiw,  to  limit  the  power  of  the  under- 
writers in  that  respect.  If,  for  examplei  upon  a  bill  of 
^Useoyery  by  underwriters,  the  assured  stated  by  their 
suiswer  that  they  had  shipped  the  goods  in  question^  and 
liad  purchased  them  with  part  of  their  spare  capital,  and 
by  some  subsequent  fact  it  became  known  to  the  under- 
writers tiiat  they  had  no  spare  capital,  but  had  been  in 
the  habit  of  borrowing  money  to  sustain  their  credit,  then 
the  inquiry  whether  they  were  insolvent  at  the  time  of  the 
ail^ped  shipment  might  become  important,  and  such  a 
fact  being  discovered  would  justify  an  amendment  of  the 
•bill,  in  order  to  ask  the  defendants  how  they  could  recon- 
cile that  with  their  original  statement;  so  that  there  may 
be  cases  where  an  inquiry,  aa  to  the  insolvency  of  the  aa- 
anred  at  a  particular  time,  may  be  important  Now, 
4MCording  to  my  recollection  of  the  original  answer — ^but 
my  memory  in  these  respects  is  very  deceitful — I  thought 
it  had  stated  that  the  deleodants  had  purchased  the  dou- 
bloons with  their  own  capital.  That  was  my  impression, 
and  I  requested  Mr.  RiokMrdsto  read  it,  for  the  purpose  of 
shewing  that  such  was  its  purport.  I  find,  however,  that 
the  answer  does  not  say  thst,  but  leaves  that  matter  in 
ambigtio.  It  says  that  the  doubloons  were  purchased  of 
a  house  with  whom  they  had  a  running  account,  and  that 
&r  some  they  gave  credit  in  account,  and  for  others  they 
paid  by  means  of  bills.  It  is  not  material,  therefore, 
whether  they  were  obliged  to  borrow  the  money  for  that 
purpose,  for  such  facts  as  those  are  quite  consistent  with 
their  having  made  the  purchase.  The  true  question  is, 
whether  they  shipped  these  goods.  If  they  had  said 
these  were  superabundant  goods  of  their  own,  they  would 
;have  put  their  insolvency  in  bsue;  but  under  the  circum- 
stanoea  I  think  that  all  the  questions  as  to  their  insolvency 
.are  immaterial,  inquisitorial,  and  not  justified  except  by 
a  very  extreme  case  indeed. 
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J8d7.^  With  respect  to  the  entries  in  the  books,  the  general 

rule  isy  that  the  underwriter  has  a  right  to  the  inspection 
of  every  thing  relating  to  the  particular  transaction  in  dis- 
pute. If  there  be  any  doubt  as  to  the  purchase,  or  the 
shipment,  or  the  value  of  the  goods,  or  on  any  question 
as  to  false  papers  imposed  on  the  underwriter,  he  has  a 
right  to  the  inspection  of  the  books  of  the  assured  in  re* 
lation  to  those  individual  matters,  but  not  in  relation  to 
matters  not  connected  with  the  transaction.  If  by  his  an- 
swer the  defendant  makes  any  other  matter  material  to 
the  inquiry,  then  he  makes  it  the  subject  of  an  amended 
bill;  but  otherwise  the  underwriter  has  no  right  to  an 
inspection  of  the  entries,  beyond  the  individual  transac- 
tion in  which  he  is  interested.  Here,  all  the  grounds  for 
suspicion  of  the  fidelity  of  the  entries  are  fair  subjects  jof 
amendment  in  any  matter  relating  to  the  purchase,  or,  to 
go  a  step  further,  to  the  mode  by  which  the  bills  are  ac- 
quired, by  which  the  defendants  say  they  made  the  pur^ 
chase.  I  should  think  such  inquiries  relevant,  as  arising 
from  the  facts  put  in  issue  by  La  Vie's  aflSdavit*  He 
raises  the  question,  whether  the  facts  as  stated  in  the 
answer  in  relation  to  the  -purchase  of  the  goods  are  true. 
But  any  question  which  does  not  so  arise  is  immaterial,  by 
the  same  rule  as  that  which  I  have  just  now  stated  in 
regard  to  the  question  of  insolvency. 

Another  question  is,  as  to  the  accommodation  bills.  As 
to  that  I  confess  it  does  not  appear  to  me  important  what 
were  the  particular  bills  which  were  given  for  the  pur- 
chase. Suppose  they  were  accommodation  bills ;  still,  if 
they  were  handed  over  to  the  sellers,  it  is  equivalent  to  a 
payment.  The  important  inquiry  is,  whether  they  knew 
to  whom  they  gave  and  from  whom  they  received  those 
bills.  At  the  same  time,  there  would,  even  then,  be  a 
distinction  between  accommodation  bills  given  to  support 
the  credit  of  the  bouse  generally,  and  the  like  bills  given 
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for  this  particular  transaction.     In  the  former  case  the 
inquiry  would  be  more  limited  than  in  the  latter. 

The  inquiry  as  to  the  correspondence  with  the  consignees 
is  properly  introduced  into  the  amended  bill.  The  cor- 
respondence with  those  persons  may  be  very  important,  to 
shew  whether  any  shipment  was  made  to  that  house  or 
not;  whether,  in  truth,  it  was  the  ^ame  house  or  not. to 
which  the  consignment  is  alleged  to  have  been  made.  And 
upon  the  question,  whether  this  was  a  bond  fide  purchase, 
the  correspondence  respecting  it,  and  the  books  of  that 
house — ^if  the  defendants  have  any  controul  over  it — would 
be  important.  At  all  events,  I  cannot  say  that  such  an 
inquiry,  so  far  as  it  relates  to  this  transaction,  is  unim- 
portant. If  it  goes  to  entries  beyond  this  transaction,  then 
it  is  unimportant. 

Having  stated  this,  I  presume  there  will  be  no  difficulty 
as  to  the  mode  of  dealing  with  the  bill. 


1837. 


MeNRY  ROBINSON  carried  on  the  business  of  a  Upon  the  deaUi 
brewer  for  many  years,  at  Wigan  and  the  adjoining  places,  partners,  intet- 
in  partnership  with  several  persons  in  succession.    The  ^^^^^^. 
business  was  very  extensive,  and  the  partnership  was  pos-  ^^^^  of  ^« 
aessed  of  considerable  real  estates  of  every  species  of  ner  agreed  to 
tenure,  some  of  which  were  held   by  the  partners  as  of  the  Veai  pro- 
tenants  in  common,  and  others  by  one  or  more  partners  p^  ^^^to 
b  trust  for  the  partnership.     Some  time  after  the  estab-  the  rarriTing 
Bshment  of  this  business  the  defendant  Kearsley  entered  ]u  the  same 
the  firm,  and  he  and  Henry  Robinson  were  the  only  part-  |b™f  theylvontd 
ners  at  the  time  of  Robinson's  death.    The  partners  were  ^™*»i>  *>*"  *» 

tbeur  own  ex* 

then  interested  in  the  business  in  equal  moieties.  Robinson  pense  with  an 

abstract  of 
their  tide  to 
that  moiety : — Htid,  that  they  were  bound  to  famish  the  usual  abstract  of  titlei  and  not  merely 
the  letters  of  adminittMtion  under  which  they  acted  in  relation  to  the  intestate's  personal  estate. 
Declaration,  that  real  estate,  held  for  partnership  puqpoies,  is  in  the  nature  of  personal  estate. 
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1896.        died  in  Augu»t»  I8S3,  intestate,  leaving  two  children  only» 
Morris      na™^ly»  Oeorge,  his  heir-at-Iaw^  and  Ann,   the  wife  of 
Thomas  Morris. 

Soon  after  the  intestate's  death,  George  Robinson  was 
found  a  lunatic,  and  Mr.  and  Mrs.  Morris  were  appointed 
joint  committee  of  his  estate.  Letters  of  administration 
of  the  intestate's  personal  estate  were  also  granted  to  Mrs. 
Morris. 

Upon  the  death  of  Robinson,  Kearsley  agreed  to  pur- 
chase Robinson's  moiety  of  the  brewery  business,  and  of 
the  property  belonging  to  the  partqership;  but  doubts 
being  suggested  whether  Robinson's  interest  in  the  real  ^ 
property  of  the  partnership  had  descended  to  Greorge 
Robinson,  as  his  heir-at-law,  or  to  Mrs.  Morris,  as  his 
personal  representative,  it  was  arranged  that  a  suit  in 
equity  should  be  instituted  for  the  purpose  of  determining 
that  point.  At  the  same  time  an  agreement  was  executed « 
by  which  Morris  and  his  wife,  in  their  characters  of  com- 
mittee and  administratrix,  agreed  to  sell,  and  Kearsley 
agreed  to  purchase,  all  the  moiety  or  share  late  of  Henry 
Robinson,  (and  which  was  then  vested  in  them  the 
said  Thomas  Morris  and  Ann,  his  wife,  and  George' 
Robinson,  or  one  of  them,)  of  and  in  the  fee  simple 
and  inheritance,  and  all  other  the  estate  and  interest  in 
the  several  freehold,  copyhold,  lifehold,  and  leasehold 
hereditaments  mentioned  in  the  schedule  to  the  agree- 
ment, and  which  were  the  property  of  the  partnership, 
and  also  the  interest  late  of  Henry  Robinson  in  the  part- 
nership chattels,  subject  to  astipulation  for  making  void 
the  agreement,  so  far  as  regarded  the  real  property,  and 
for  an  abatement  of  the  purchase  money,  in  the  event  of 
the  court  declaring  that  the  real  property  descended  upon 
George  Robinson,  as  the  heir-at-law  of  his  father.  The 
agreement  also  contained  the  following  clause: — ''And 
the  said  Thomas  Morris  and  Ann,  his  wife,  do  hereby 
promise  and  agree  to  deliver  unto  the  said  John  Hodson 
Kearsley,  on  or  before  tlie  first  day  of  August  now  next 
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tmmdngf  at  their  own  expenae,  m  ^^^^^^  ^^  *^^^T  tida>  1M& 
to  the  said  moiety,  share>  estata«  and  interest,  late  of  the 
g^id  Heprv  Robinson,  deceased^  of  and  in  the  said  free- 
hohL  copyhold.  lifehold»  and  leasehold  hereditaments 
es  hereby  bv  them  aaoreed  to  be  sold  as  afore-> 
And  it  is  hereby  agreed  by  and  between  the  said 
pardes  hereto*  that  the  said  John  Hodson  Kearsley  shall 
purchase  the  said  moiety,  share,  estate^  and  interest,  late 
of  the  said  Henry  Robinson,  deceased,  of  and  in  the  said 
freehold,  copyhold,  lifehold,  and  leasehold  hereditaments 
and  premises,  subject  to  all  defects  or  imperfections  of  titl^ 
au^aistipg  before  the  commencement  of  the  title  qf  the  said 
late  Heprv  Robinson,  deceased,  and  not  occasioned  bv  any 
act  done  by  the  said  Henry  Ro^i"a^Pi  ^Mfap^^-  or  by  any 
person  or  persons  claiming  under  or  in  trust  for  him.  And 
the  said  Thomas  Morris  and  Ann  his  wife  shall  not  b^ 
required  to  produce  the  title  of  tbe  superior  or  ground 
laadlord  of  tbe  said  leasehold  premises,  or  any  part 
thereof,  nor  of  any  surrendered  lease  thereof.'* 

The  present  suit  having  been  instituted  for  the  purpose 
mentioned  in  the  foregoing  agreement,  the  Court,  by  an 
Older  made  on  further  directions  in  November,  1835,  de- 
clared that  the  several  lands,  hereditaments,  and  premises 
belonging  to  the  partnership,  ought  to  be  considered  in 
the  nature  of  personal  estate,  and  that  George  Robinson 
was  a  trustee,  on  behalf  of  the  partnership,  of  such  part. 
of  the  premises  as  were  vested  in  him  as  heir-at-law  or 
customary  heir  of  Henry  Robinson.  And  the  Court 
further  ordered,  that  the  agreement  should  be  specifically 
performed ;  thai  an  account  should  be  taken  of  what  re- 
mained due  in  respect  of  the  purchase  money;  and  that 
upon  the  plaintiffs,  according  to  the  provisions  of  the  agree- 
ment, delivering  to  the  defendant  Kearsley,  at  their  own 
expense,  an  abstract  of  their  title  to  the  moiety,  share,; 
&C.,  late  of  Henry  Robinson,  deceased,  in  the  real  pro-' 
party,  and  executing  proper  conveyances,  the  defendant. 
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1836.^     should  pay  what  should  be  found  due  from  him  upotr 
taking  the  aforesaid  account. 

Mr»  Spence,  and  Mr.  Sutton  Skarpe,  now  moved  that  the 
plaintiff  might  be  ordered,  within  ten  months,  to  deliver 
an  abstract  of  title  to  the  freehold  and  copyhold  property* 
in  the  pleadings  mentioned ;  and  they  insisted  that,  under 
the  terms  of  the  agreement,  it  was  intended  to  furnish  the 
usual  abstract  of  title,  and  not  merely  an  abstract  of  the 
plaintiff*s  own  title,  deriyed  from  Henry  Robinson  by 
means  of  the  letters  of  administration.  This  is  clear  from 
that  proviso  in  the  agreement  by  which  the  plaintiffs  are 
exempted  from  the  necessity  of  delivering  an  abstract  of 
the  landlord's  title  to  the  leaseholds.  Besides,  an  abstract 
of  their  title  is  an  abstract  of  all  the  deeds  which  give 
them  the  property.  Such  an  abstract  is  necessary,  because 
the  defendant  has  a  right  to  call  upon  the  vendor  for  a 
title  free  from  incumbrances,  such  as  unsatisfied  mort-* 
gagesi  or  outstanding  terms. 

Mr.  G.  Richards,  contr^ — ^The  words  of  the  agreement 
do  not  bear  out  the  proposition  contended  for  on  the  other 
side.  Robinson  and  Kearsley  being  partners  in  trade, 
it  was  necessary^  for  the  purposes  of  their  trade,  that  thia 
freehold  and  copyhold  property  should  be  conveyed  to 
them.  When  that  was  done,  the  partners  were  bound 
to  see  that  a  good  title  was  made  to  the  property.  There 
is  no  reason,  therefore,  why  another  title  should  be 
made,  anterior  to  Robinson*s.  Under  such  circumstances, 
and  the  plaintiffs  being)  in  equity,  both  the  real  and 
personal  representatives  of  Robinson,  the  words  "  their 
title**  can  only  mean  their  title  subsequently  to  Henry 
Robinson^s  death.  That  consists  of  their  being  com- 
mittee of  the  estate  and  person  of  the  lunatic,  and  ad- 
ministratrix of  the  intestate's  personal  estate.  The  pro- 
ceedings in  the  lunacy,  and  the  letters  of  administration. 
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are  the  evidence  of  their  title.  Besides,  it  is  expressly  1836. 
stipulated,  that  Kearsley  shall  take  the  property  subject 
to  the  defects  in  Robinson's  title.  That  distinguishes  his 
title  from  the  plaintiff's.  [The  JLord  Chief  Baron. — ^That 
Tery  clause  shews  that  the  title  of  Henry  Robinson  was  to 
be  assigned  by  them.  Then  how  can  you  make  good  your 
contract,  without  shewing  that  Henry  Robinson  had  a 
title  !]^  We  have  not  contracted  to  shew  that  Henry 
Robinson  had  a  title*  Whatever  Robinson  had,  Kearsley 
bought.    He  took  Robinson's  title  for  better  for  worse. 

Mr.  Spence,  in  reply,  observed,  that  some  of  the  pro- 
perty was  purchased  before  Kearsley  joined  the  firm,  as 
to  which  he  could  have  had  nothing  to  do  with  accept- 
ing the  title. 

The  Lord  Chief  Baron. — The  defendant,  having 
formerly  paid  a  sum  of  money  on  receiving  a  conveyance 
of  a  part  of  what  was  partnership  property  without  an 
abstract  of  title,  may  now  have  good  reason  to  say  that  he 
wishes  to  have  an  abstract.  He  may  wish  to  have  such  a 
title  as  may  enable  him  to  part  with  the  property  to  a 
purchaser.  The  stipulation,  that  the  title  shall  be  made 
"at  the  expense"  of  the  vendor,  seems  to  me  to  shew 
that  the  parties  had  some  object  of  this  kind.  Besides, 
suppose  a  man  make  a  contract  to  purchase  all  the  in- 
terest of  A.  B.  in  certain  premises,  without  a  warranty  of 
title  at  all:  it  is  enough  to  say,  take  my  title,  such  as  it  is ; 
but  it  would  be  hard  to  find  any  meaning  in  these  words, 
unless  more  was  meant  than  what  has  been  suggested  by 
the  plaintiffs.  It  cannot,  I  think,  be  seriously  urged,  that 
the  other  party  meant  to  have  nothing  but  the  letters  of 
administration ;  and  if  not,  to  what  extent  must  I  limit  the 
terms  of  the  agreement  ?  The  defendant  says,  that,  in 
contracting  with  Mrs.  Morris,  as  administratrix  of  Henry 
Robinson,  he  meant,  that  she  should  give  him  the  usual 
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1836. 


abttracC  of  tide  to  Robinson's  estate  at  her  own  expense: 
i  tbink  she  must  Unless  Henry  Robinson  had  some 
title,  tbe  administratrix  had  no  title:  and  it  iaelear  that  in 
•various  parts  of  tbe  contract^  reference  is  made  to  bis 
title.  I  tiiink  it  a  considerable  question,  irbelber^  if  bis 
moiety  bad  been  porcbased,  anbject  to  a  mortgage,  tbe 
defendant,  under  tbe  tenaa  of  this  agreement,  wotdd  be 
obliged  to  take  the  property  subject  to  that  mortgage. 
Surely  he  ought  at  least  to  know  whether  auch  was  the 
fact. 

Motion  granted. 


June  3rd, 

Defendant  in 
contempt,  living 
witliin  tlae  rules 
of  the  King's 
Bench,  ordered 
to  be  committed 
to  the  Fleet. 


Anonymous. 

X  HE  defendant,  who  was  in  contempt,  was  liviog  in 
great  luxury  within  the  rules  of  the  King*s  Bench. 

Mr»  Elderion  moved  that  he  might  be  turned  over  to 
the  Fleet,  observing,  that  a  party  cannot  have  the  benefit 
of  the  rules  of  the  King's  Bench  when  committed  for  a 
contempt.  He  cited  Lanquit  v.  Jonei  (a),  as  being  ana- 
logous to  the  present  case. 


The  Court  ordered  liim  to  be  committed  to  tbe  Fleet 
charged  with  this  contempt^  and  othcir  contempts  in  other 
causes* 


(c)  1  Str.  87. 
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The  Rev.  George  Hall  r.  Edward  Farmer  and  j^    ^^^^ 

Francis  Williams.  June  28i/^. 

JDILL  by  the  vicar  of  Tenburyi  in  the  county  of  Wor-  vicar's  bin  for 
cester,  with  the  chapelry  of  Rochford  annexed,  for  an  uthes^an*"^ 
accoiut  and  satisfaction  of  the  great  and  small  tithes  of  '"u'^u V^^u' 

"  which  had  been 

thiU  portion  of  a  district  called  Sutton  Park,  which  Kes  in  disparked  and 
the  township  of  Sutton,  and  within  the  parish  of  Tenbury.  cultivation,  db. 

The  pariOi  of  Tenbury  consists  of  four  hamlets  or  town-  Tei^^'^^ev*? 
ships;   namely,  Tenbury  Town,  Tenbury  Foreign,  Bor-  denceofper- 
rington,  and  Sutton,  otherwise,  Sutton  Stumey.   The  dis-  receipt  of  com- 
trict  called  Sutton  Park  lies  partly  within  the  chapelry  of  SthelTy  the 
Sutton,   and  partly  within  the  chapelry  and  parish  of  of^h*  j" JJ*^*^' 
Rochford.    The  former  part  consists  of  about  425  acres,  within  that  dis- 
the  latter  part  of  about  200  acres.     In  the  year  1718,  that  it  wm  proveV 
part  of  Sutton  Park,  which  lies  within  the  chapelry  of  |?on,7"X'« 
Rochford,  was  disparked  and  thrown  into  tillage;  and  had  been  regu- 
Mr.  Read,  who  was  then  vicar  of  Tenbury  with  Roch-  the  vicars  in 
ford,  filed  his  biU  against  Wollaston,  the  owner  of  that  oKndl^^ 
part  of  Sutton  Park,  claiming  the  great  and  small  titlMS  Iq^J^^^""^^ 
of  those  lands ;  and  he  obtained  a  decree.     Subsequently  p«rk  was 
to  that  decree,  these  tithes  were  regularly  enjoyed  by  the      a  terrier 
successive  vicars  of  Tenbury  and  Rochford.  Tnd'beirJo''' 

The  present  bill^  after  stating  the  above  fticts,  and  charg-  ^^e  signatures 
ing  that  the  other  portion  of  Sutton  Park  (tying  within  Ten-  sons,  having  no 
bury)  had  been  some  years  since  disparked,  and  that  the  de^^^Ttion 
occupiers  thereof  had  offered  to  the  vicar  IL  as  a  com-  ■®^**'  }^  \>*"' 

•  .  m     1      »  m  names,  IS  admis- 

pensation  for  the  tithes,  which  Imd  been  rettised,  prayed  sibie  in  evidence 
an  account  of  the  great  and  small  tithes  of  that  portion  vicar,  if  pr^-^  ^ 
against  the  defendant  Farmer,  as  occupier.  The  defen-  c"^^^^'*'* 
dant  Williams   was  charged  as  owner  of  the  lands  in  shewing  it  to  be 

1  !••  -L-iL*.'  genuine 

question,  and  as  claimmg  an  interest  in  the  tithes  by  document. 
virtue  of  some  alleged  grant  or  conveyance. 

The  defendlants,  by  their  joint  and  several  answer,  de- 
nied th«  plibtiff's  right  to  the  tithes  sought  by  the  biU, 

l2 
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1836.  insisting  that  the  defendant  Williams  was  entitled  to  the 
tithes  of  the  lands  in  question,  as  parcel  of  the  impro- 
priate rectory  of  Tenbury.  They  denied  the  allegation  in 
the  bill  as  to  the  7/«  composition.  By  his  further  answer, 
the  defendant  Williams  alleged  that  the  tithes  in  ques- 
tion were  granted  by  King  Henry  Sth,  in  the  31st  year  of 
his  reign,  as  parcel  of  the  rectory  and  church  of  Tenbury, 
to  Richard  Andrews  and  Nicholas  Temple,  and  have  been 
since  severed  from  the  rcQtory,  and  become  vested  in  tliis 
defendant  by  divers  good  and  effectual  conveyances  and 
assurances  in  the  law ;  or  that,  in  case  the  same  were  not 
so  severed,  and  have  not  become  so  vested  as  aforesaid  in 
this  defendant,  the  prima  facie  right  and  title  thereto  are 
now  vested  in  the  impropriate  rector  of  the  said  rectory 
and  church,  save  and  except  so  far  as  his  right  to  receive 
the  same  is  or  may  be  affected  by  the  statute,  &c.  (2  &  S 
Will.  4,  c.  100),  and  not  in  the  said  complainant. 
The  cause  now  came  on  for  hearing. 

Mr.  Boieler,  Mr.  Simpkinson,  and  Mr.  Beihell,  for  the 
plaintiff. 

Mr.  Beames,  and  Mr.  W.  Eagle,  for  the  defendants. 

The  plaintiff  produced  no  endowment  of  the  vicarage 
of  Tenbury,  there  being  no  document  of  that  nature  to 
be  found  amongst  the  records  of  the  bishop  of  Hereford. 
In  order  to  supply  that  deficiency,  and  in  support  of  the 
plaintiff's  case  generally,  extracts  were  read  from  Pope 
Nicholas* Taxation,  The  Ecclesiastical  Survey  of  27  Hen.  8, 
and  the  Parliamentary  Survey.  The  plaintiff  also  pro- 
duced two  terriers,  marked  X  and  Y,  which  were  in  the 
following  terms : — 

Article  67,1    Item,  to  this  article  we  present  Sir  Tbo- 

Tenbury.  /  mas  Lucy,  Knight,  to  be  the  right  and 

lawful  patron  of  the  vicarage.    There  is  a  chapel  belong- 
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ing  to  it,  called  Rochford*  What  quantity  of  glebe  be-  1836. 
longeth  thereto  we  know  not.  There  is  not  any  glebe 
but  Ihe  churchyardy  neither  arable,  meadow,  or  pasture. 
A  vicarage  house,  a  kitchen,  a  bam,  with  other  houses  of 
office.  No  common  or  pasture  for  sheep,  but  in  the  com- 
mon fields.  Some  little  hay  the  vicar  hath,  but  not  of  all 
the  parish  f  and  the  tithe-corn  of  the  township  of  Sutton. 
And  for  other  privileges  we  know  of  none.  QHere  fol- 
lowed the  signatures  of  divers  persons.] 

Teamburie,  1  A  true  terrier  of  the  vicarage  of  Team- 
July  25th,  1637.J  burie,  taken  by  us,  whose  names  are 
underwritten.  Imprimis :  one  vicarage  house ;  Snd,  one 
barn ;  ^Srdly,  one  hemp  blocke ;  4thly,  two  gardens ;  5thly, 
one  portion  of  tithe  from  Sutton ;  6thly,  privy  tithes  from 
the  rest  of  the  parish.  [Here  followed  the  signatures  of 
the  vicar  and  churchwardens.] 

In  order  to  prove  the  date  of  the  first  terrier,  tlie  plain- 
tiflP  produced  a  book  from  the  archives  of  the  bisliop  of 
Hereford,called  Scorie's  Extracts.  In  addition  to  the  fore- 
going documents,  he  gave  ip  evidence  the  proceedings  in 
the  cause  o{  Ready.  WoUaston. 

The  parol  evidence  for  the  plaintiff  was  to  the  effect 
that  all  tithes,  except  for  hay  and  clover,  were  reputed  to 
be  payable  to  the  vicars  of  Tenbury  by  the  occupiers 
within  Sutton  Township,  except  Sutton  Park.  The  plain- 
tifi'  also  proved  that  a  composition  for  all  tithes  except  the 
tithes  of  hay  and  clover  had  been  paid  to  the  vicars  of 
Tenbury  by  the  occupiers  of  lands  in  Sutton  situate  without 
the  Park ;  but  he  failed  to  prove  any  payment  of  tithes  or 
of  composition  for  tithes  by  the  occupiers  within  that  part 
of  the  Park  which  was  the  subject  of  the  present  suit. 

On  the  part  of  the  defendant,  the  proceedings  in  a  suit 
of  Gwynn  v.  Croydon  were  given  in  evidence,  by  which  it 
appeared,  that  in  1778  the  vicar  of  Tenbury  filed  his  bill 
against  the  then  occupier  of  Sutton  Park,  for  the  great 
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lBd6.  and  small  tithes  of  the  remaining  portion,  and  that  the 
cause  being  heard  upon  bill  and  answer,  the  bill  was  dis- 
missed. * 

Upon  the  plaintiff's  counsel  offering  to  give  in  evidence 
the  terrier  marked  X,  the  defendant's  counsel  objected  to 
its  admissibility.  This  document  was  produced  by  a  clerk 
of  the  Bisbop's  registrar  at  Hereford,  and  had  been  taken 
by  him  from  the  depository  of  the  records  of  the  Bishop's 
Court.  It  was,  as  has  been  already  seen,  without  date, 
and  although  signed  by  various  persons,  it  did  not  appear 
in  what  character  they  signed  it,  no  designation  beipg 
given  to  any  of  them.  It  was  proved  by  other  documents 
that  Sir  Thomas  Lucy  was  patron  of  the  vicarage  in 
1570. 

Objected  for  the  defendants. — This  is  no  terrier.  It  is 
without  a  date,  and  it  does  not  appear  that  any  of  the 
parties  who  signed  it  were  either  churchwardens,  vicar, 
lord  of  the  manor,  or  even  resident  within  the  parish. 
We  do  not  deny  that  it  is  produced  from  a  proper  depo- 
sitory, but  it  is  a  mere  soKtavy  extract,  and  the  office  from 
which  it  comes  is  not  an  office  for  terriers  only.  It  ap- 
pears to  be  a  i*etum  to  some  commission,  which  was  not 
directed  to  proper  persons  or  under  proper  authority. 
The  commission  itself  must  be  produced  to  make  an  in* 
quisition  of  this  sort  admissible  in  evidence:  1  PhilL 
Evid.  chap.  5,  Inquisition;  B.  N.  P.  »i8 ;  Austin  v.  JVc- 
cAoUs  (d),  Hardcasile  v.  Smiihson  (6). 

For  the  plaintiff. — ^This  is  stated  by  the  officer  of  the 
registry  to  be  a  terrier.  Before  the  terriers  of  1602  and 
1(503  were  drawn  up^  it  was  the  practice  for  the  bishop  to 
sena  round  inquiries  as  to  the  property  of  (he  clergyman 
in  each  parisli,  and  the  parishioners  made  their  return. 

(a)    12  Vin.  Abr.  Evidence  (b)  Ainbl.41;  2  E.  &  Y.  96. 

[A.  b.  42],  pi.  2. 
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This  is  not  like  a  pri.fa(e  documenli  for  il  was  drawn  up  1886. 
in  pursuance  of  a  gjeneral  custom,  and  the  regisCrar  baring 
Mceivcd  ]t»  we  raagr  ptesutne  at  this  distance  of  time  that 
the  signatures  were  by  the  proper  parties^  Besides,  the 
defendants  have  precluded  themselves  from  making  the 
olqectioii,  because  in  their  adttiissions  they  call  it  a  terrieffr 
They  admit  thai  the  two  paper  writangs  marked  X  and  Y 
eoMtaia-  true  copies  of  two  several  terriers.  The  contents 
of  the  document  aflford  iaternal  evidence  of  its  being  a 
terrier* 

For  the  defendants,  in  reply. — Upon  ejectment  brought 
at  Worcester  by  the  vicar  of  Tenbury  for  some  glebe 
land  within  the  parish,  the  defendant  having  offered  the 
present  document  in  evidence,  the  plaintiff* objected  that  it 
was  not  a  terrier,  and  that  if  it  was  to  be  produced  as  an 
answer  to  an  inquiry,  the  document  containing  the  inquiry 
must  be  put  in  or  accounted  for ;  and  Coleridge^  J.,  who 
tried  the  cause,  rejected  the  evidence. 

Alderson,  B. — I  entertain  some  doubt  upon  this  point. 
It  appears  to  me  at  present  that  the  question  does  not 
turn  upon  whether  this  is  a  terrier  or  not.  It  is  an  ancient 
document,  taken  from  the  proper  quarter  and  under  the 
proper  authority.  A  terrier  is  only  one  form  of  that 
species  of  document.  The  question  is,  whether  this  comes 
under  circumstances  sufficiently  authenticating  it  as  a 
genuine  document.  It  is  not  necessary  to  produce  the  in- 
quisition in  these  cases,  if,  without  doing  so,  it  appear  satis- 
factorily to  be  an  answer  to  a  commission  issuing  under 
proper  authority.  I  think  that  it  is  admissible  in  evidence 
here«  At  the  same  time  I  have  no  doubt  that  it  was  pro- 
perly enough  rejected  at  Nisi  Prius,  for  in  the  triid  of 
the  ejectment  which  has  been  mentioned,  it  would  not 
bind  the  parson  if  not  signed  by  himself  or  his  prede- 
cessors. 

The  evidence  was  received* 
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1836.  Upon  the  merits  of  the  case,  the  counsel  for  the  plaintiff 

commented  on  the  different  nature  of  the  defence  now  set 
up  from  that  which  was  resorted  to  on  the  former  occasion 
in  the  case  of  Read  v.  WoUaston.  They  then  proceeded 
to  contend  that  the  vicar's  title  to  the  tithes  now  claimed, 
sufficiently  appeared  from  the  several  documents  which 
had  been  produced^  taken  collectively;  namely,  from  Pope 
Nicholas's  Taxation,  the  ecclesiastical  survey,  and  the  two 
terriers.  They  relied  upon  the  case  of  DonnMon  v. 
Elsley  (a),  contending  that,  though  the  instrument  pro* 
duced  for  the  plaintiff  in  that  case  wss  somewhat  more  ex- 
plicit than  any  of  the  documents  now  produced,  yet,  upon 
the  whole,  that  case  must  be  considered  as  governing  the 
present.  The  terrier  of  1637,  giving  the  vicar  all  the  tithes 
in  Sutton,  and  privy  tithes  in  the  rest  of  the  parish,  must 
be  considered  as  conclusive  on  the  subject.  If  not,  it  was 
inconsistent,  not  only  with  the  other  documents,  but  also 
with  the  usage  within  the  parish ;  for  it  was  clear  that  the 
vicars  of  Tenbury  had  received  the  tithes  of  Sutton 
generally,  though  not  from  this  park.  But  the  non-per- 
ception of  tithes  from  this  park  was  explained  by  the 
circumstance  .of  its  having  been  a  deer-park,  and  not 
having  been  brought  into  cultivation  till  of  late  years. 
[^Aldersouy  B. — The  second  terrier  would  not  be  incon- 
sistent with  the  idea  of  two  portions  in  Sutton,  one  in  the 
vicar,  and  one  in  somebody  else.  The  word  ''  tithes'* 
mentioned  in  that  terrier  means  all  sorts  of  tithes,  as  dis- 
tinguished from  privy  tithes,  but  still  only  a  portion.] 

For  the  defendants. — It  is  necessary  for  the  plaintiff  to 
recover  by  the  strength  of  his  own  case.  The  documents 
on  which  he  relies  are  vague  and  of  little  authority.  The 
Ecclesiastical  Survey  is  no  guide  as  to  the  nature  of  the 
things  which  it  enumerates,  but  only  as  to  the  aggregate 

(a)  1  M'CleL  &  Y.  1. 
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amount  of  the  receipts,  and  then  it  must  be  confirmed  by  1836. 
usage :  Tambertain  ▼•  Humphreys  (a).  Here  the  usage  is 
directly  adverse  to  the  claim  now  set  up,  founded  on  the 
Ecclesiastical  Surrey.  If  that  document  is  intended  to 
comprise  the  tithes  of  the  park^  the  usage  is  ajgainst  it 
As  to  the  terriers,  the  first,  being  without  date,  and  signed 
by  persons  who  do  not  describe  themselves,  is  of  little  or 
no  weight.  The  other  was  signed  by  the  vicar,  an  inter- 
ested party,  asserting  his  own  rights.  He  however  did 
not  put  his  rights  so  high  as  the  present  plaintiiF,  claiming 
only  one  portion  of  tithes  in  Sutton.  The  proceedings  in 
Che  case  of  Bead  v.  WoUasion  have  no  application  here, 
having  reference  solely  to  the  tithes  of  lands  in  Rochford. 
This  estate  is  more  than  400  acres,  and  it  is  not  pretended 
that  tithe  was  ever  paid  for  it.  Perception  in  one  part  of 
a  parish  is  not  evidence  of  it  in  another  part :  Armstrong 
V.  Hewitt  (6).  The  case  of  Gwfffm  v.  Croydon  (c)  as  it 
really  occurred,  and  not  as  it  is  stated  in  Wood,  is  an 
authority  greatly  in  favour  of  the  defendant.  That  cause 
was  heard  on  a  bill  and  answer,  and  the  bill  was  dismissed. 
— ^The  other  authorities  cited  for  the  defendants  were 
Lady  Dartmouth  v.  Roberts  (d),  Cunliffe  v.  Taylor  {e)^ 
and  Masters  v.  Fletcher  (/)• 

Mr.  Boteler,  in  reply,  observed,  that  the  plaintiff*  in 
Gwynn  v.  Croydon  was  only  compelled  to  go  to  a  hearing 
afker  he  had  left  the  living  and  some  one  else  had  been 
instituted. 

Aldbrson,  B. — In  this  case,  which  was  a  bill  filed  by     June  aSM. 
the  vicar  of  Tenbury,  claiming  the  great  and  small  tithes 
of  a  farm  in  the  parish  of  Tenbury,  I  now  propose  to  give 
the  judgment  of  the  Court. 

(a)  4GwiU.ld45;  dE.&Y.1367.  (<0  1^  ^^t,  334;  2  £.  & Y.665. 
(h)  4  Price,  216;  3  E.  &  Y.  835.  («)  2  Price,  329|  3  E.  &  Y  743 
(c)  4  Wood.  688.  (/)  1  Younge,  25 
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I83GL  The  land  in  question  is  part  of  an  ancient  park»  situate 

"^  partly  witMa  tlie  parish  of  Rochfbrd  and  partljr  within  the 

toivnahip  of  SattoB  in  the  parish  of  Tenbury.  It  appeals 
that  in  1718  a  bill  was  filed  liy  the  then  Ticar,  wlia  was 
also  rector  of  Rochford,  daimiiig  the  tithes  for  that  part 
of  the  park  then  lately  broken  up  intx)  tillage,  which  was 
situate  within  Rochford,  and  on  that  occasion  the  claim 
was  establislied.  In  1778  a  simikr  daim  was  made  in  re* 
spect  of  the  remaining  part  withm  Sntton^  then  also  btoken 
up  into  tillage,^  but  with  a  different  result.  There^  the 
vicar's  bill  was  dismissed.  Since  that,  and  up  to  the  tissa 
of  the  present  suit,  no  perception  of  tithes  has  been  had» 
nor  is  there  any  evidence  whatever  of  aay  perception  of 
tithes  from  the  land  in  question.  No  endowment  has  been 
produced.  But  it  appears  from  the  old  documents  which 
have  been  produced  that  there  was  from  time  immemorial 
a  vicarage,  and  that  an  endowed  one,  and  that  the  endow- 
ment was  valuable ;  and  from  the  Ecclesiastical  Survey*  it 
appears  that  the  endowment  was  of  great  and  smaU  tithes, 
to  some  extent  at  least.  There  are  then  two  terriera  pro- 
duced in  evidence  by  the  vicar,  the  first  about  the  year 
I57S9  by  which  it  appears  he  was  entitled  to  the  tithe  corn 
in  the  township  of  Sutton;  and  the  second,  dated  in  1637* 
by  which  he  is  stated  to  have  one  portion  of  tithes  for 
Sutton,  and  privy  tithes  far  the  rest  of  the  parish.  This 
is  the  whole  documentary  evidence  in.  the  case. 

The  parol  evidence  is  uniform,  that,  with  the  exceptims 
of  the  lands  in  question,  all  the  rest  of  the  township  of 
Sutton  is  liable  to  pay  great  and  small  tithes  (unless  in 
some  particular  instances,  where  modnses  are  dainied)  to 
the  vicar  of  Tenbury.  Now,  if  I  am  asked,  what  is  the 
inference  which  under  these  circumstances,  wpon  the 
whole  evidence,  the  Court  ought  to  draw,  I  have  no  diffi* 
culty  in  giving*  an  answer.  That  ought  to  be  the  infer* 
ence  which,  is  consistent  with  the  whole  evidence,  if  pos- 
sible.    And  it  appears  to  me,  that  all  may  be  coo^stent 
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^th  the  supposition  that  the  vicar  was  originally  endowed  1636. 
with  the  great  and  small  tithes  within  Sutton,  but  not  with 
the  tithes  from  the  lands  in  question.  The  language  ia 
the  terriers  is,  indeed,  more  susceptible  of  the  extended 
sigmfication  contended  fbr  by  the  Ticar;  but  the  non^ 
perception  of  tithes  since  this  part  of  the  land  was  first 
disparked  in  17S9,  and  the  suit  in  1778,  appear  to  me  far 
more  cogent  evidence,  ^m  always  desirous  to  give  eflect| 
if  possible.  <p  a  long  course  of  usage,  where  no  rule  of 
law  or  clear  documents  lead  to  another  conclusion. 
The  bill  must  be  dismissed  with  costs. 

Decree  accordingly.  * 

LL  V.  GoDsoN^and  fotbersy'^ame  o.  M^heelsr  and  ^ 

other8/:ySame  r.  Clee  and  others.  22m/,  28M. 

J-N    these    suits,    the    plaintiff^  as  vicar  of  Tenbury,  ThewonU 

claimed  against  the  defendants,  as  occupiers  within  that  are  generally 

parish,  the  tithes  in  kind  of  all  titheable  matters  and  ^th<r^;2]i 

things  other  than  and  except  the  tithes  of  com  and  grain,  titheij"  there- 

yearly  coming,  growing,  &c.,  within  the  respective  ham-  the  Eodetiuti- 

lets  or  townships  of  Tenbury  Town,  Tenbury  Foreign  and  pearedtodiitin- 

Berrington ;  and  the  tithes  in  kind  of  all  titheable  matters  «"•'»  ^^^^^^ 

and  things  coming  &c.  within  the  hamlet  or  township  of  >nuiit  tithes, 

f,  ^  yet  this  was 

Sutton  Sturmey.  held  to  he  ex- 

By  his  amended  bills,   the  plaintiff  charged  that  the  Ji*^^„em*ter. 
church  of  Tenbury  was  anciently  appropriated  to  the  nefiyhich 
foreign  or  alien  monastery  of  Lyra,  and  afterwards  to  the  priTy  tithes, 
monastery  of  Shene,  and  that  the  vicarage  was  created  Hn^ontetkhet 
or  endowed  within  time  of  legal  memory ;  and  that  long  j^j*'^'*'^!," 
after  such  endowment  the  rectory  of   the  said  church,  to  the  vicar; 
and  the  tithes  belonging  thereto,  were  granted  by  King  drcamstancea, 

supported  by 
eiidence  of  former  vicars  having  regularly  received  payments  called  "  privy  tithes,"  although  those 
paymenls  bad  been  in  some  instances  made  for  houses  only,  and  in  other  inslAnces  omitted  alto- 
.gether,  and  although  some  portions  of  the  small  tithes  were  proved  by  the  defisBdaats  to  have  been 
conveyed  away  i-^Heldt  that  the  vicar  was  entitled  to  a  decree  for  small  tltbea. 
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1836.  Henry  the  Eighth  unto  certain  persons,  by  whom  or  by 
those  claiming  under  them  divers  grants,  sales,  alienations, 
and  assurances  have  been  made  of  the  tithes  to  which 
they  were  entitled  under  or  by  virtue  of  the  said  grant, 
arising  from  divers  portions  and  parcels  of  the  lands  lying 
within  the  said  townships  of  Tenbury  Town,  Tenbury 
Foreign,  and  Berrington ;  but  that  all  such  grants,  sales, 
alienations,  and  assurances  have  been  of  the  tithes  of  com 
and  grain  only,  and  not  of  any  other  tithes  {  and  that  the 
persons  to  whom  and  by  whom  the  said  royal  grant,  and 
such  other  grants,  &c.,  have  been  made,  have  never  taken, 
or  enjoyed,  or  affected  to  be  entitled  to  any  other  tithes 
than  the  tithes  of  corn  and  grain  only.  That  under  and 
by  virtue  of  some  of  such  grants,  &c.,  some  of  the  defen- 
dants have  taken  or  enjoyed  the  tithes  of  some  parts  of 
the  lands  within  the  said  three  townships  of  the  said 
parish,  but  that  they  have  never  received  or  claimed  to 
receive  from  such  lands  any  other  tithes  than  the  tithes 
of  corn  and  grain  only,  or  some  composition  or  money 
payment  in  lieu  thereof.  That  in  respect  of  other  tithes 
within  the  said  three  townships,  compositions  were  an- 
ciently made  with  the  vicars  of  Tenbury,  and  certain 
money  payments  in  lieu  thereof  made  to  such  vicars  by 
the  occupiers  of  lands,  gardens,  and  orchards  within 
Tenbury  Town,  Tenbury  Foreign,  and  Berrington,  in 
respect  of  such  lands,  gardens,  and  orchards,  under  the 
name  of  privy  or  private  tithes,  and  which  payments  have 
occasionally  varied  in  amount,  and  have  never  been  made 
except  in  respect  of  lands.  That  the  name  privy  or 
private  tithes  was  intended  to  represent  the  tithes  belong- 
ing to  and  received  by  the  vicar,  by  way  of  distinction 
from  those  belonging  to  the  community  of  the  religious 
house  to  which  the  rectory  was  appropriated,  and  that  no 
tithes  called  privy  tithes  were  ever  paid  to  the  rectors  of 
the  said  parish  before  the  endowment  of  the  vicarage. 
That  payments  under  the  name  of  privy  tithes  have  been 
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paid  to  former  idcars  of  Tenbury,  in  respect  of  all  the  1836. 
lands  occupied  by  the  defendants,  and  that  they  ought  to 
set  forth  an  account  thereof.  That  the  plaintiff  has 
always  refused  to  receive  the  same,  inasmuch  as  the  same 
through  neglect  have  for  many  years  been  suffered  to  con- 
tinue at  amounts  much  less  in  value  than  the  tithes  for 
which  they  are  paid.  That  the  defendants,  if  they  shall 
deny  that  the  plaintiff  is  entitled  to  the  tithes  hereby 
daimed^  ought  to  set  forth  who  is  or  are  entitled  thereto, 
and  how  and  by  what  title;  and  whether  any  person  or 
persons  has  or  have  ever,  and  when,  received,  taken,  or 
enjoyed  the  same. 

The  defendants  by  their  answer  denied  the  plaintiff's 
right  to  the  tithes  of  all  the  titheable  matters  &c.  within 
Sutton  Sturmey,  or  to  the  tithes  of  all  or  any  of  the  tithe- 
able  matters  within  the  rest  of  the  parish  of  Tenbury. 
By  their  further  answers,  they  admitted  that  the  rectory 
of  Tenbury  was  formerly  part  of  the  possessions  of  the 
monastery  of  Lyra.  That  upon  the  suppression  of  the 
alien  monasteries,  it  became  part  of  the  possessions  of  the 
monastery  of  Shene,  and  that  upon  the  dissolution  of  the 
monasteries,  it  became  vested  in  the  Crown.  They  stated, 
that  in  or  about  the  85th  year  of  the  ireign  of  Henry  VIII., 
the  rectory,. and  the  tithes  and  appurtenances  thereto  be- 
longing, were,  with  divers  lands  and  hereditaments,  granted 
by  the  Crown  to  Richard  Andrews  and  Nicholas  Temple, 
and  the  heirs  and  assigns  of  the  said  Richard  Andrews, 
for  ever,  at  the  yeatly  rent  of  16^. 

The  defendants  further  stated  their  belief,  that  upon  or 
soon  after  the  appropriation  of  the  said  rectory  of  Ten* 
bury,  and  the  tithes  and  appurtenances  thereof,  to  the  said 
abbot  and  convent  of  Lyra,  a  vicar  of  Tenbury  was  nomi- 
nated and  appointed,  and  a  vicarage  created  and  endowed 
with  the  great  and  small  tithes  of  the  said  hamlet  ortown-^ 
ship  of  Sutton,  otherwise  Sutton  Sturmey,  or  some  part 
thereof;  except  a  certain  part  of  the  said  last-mentioned 


GOMOM., 


IdQ  EQUITY  CASES  IN  TU£ 

18S6.  township  called  Sutton  Park ;  but  that  the  said  vicarage 
Hall  ^^  ^^^  endowed  with  the  tithes  of  any  titheable  matters 
or  things  arising^  growing,  or  renewing  within  the  town- 
ships of  Tenbury  Town^Tenbury  Foreign,  and  Berriogton* 
or  any  of  them;  but  that  all  the  tithes,  as  well  great  as 
small,  of  the  last-mentioned  townships,  remained  ap- 
propriated to  the  abbot  and  convent  of  Lyra ;  and  idti- 
mately  beeame  vested  in  Andrews  and  Temple,  as  before 
mentioned.  That  Andrews,  the  grantee  from  the  Crown, 
sold  and  deposed  of  the  rectory  of  Tenb»ry  and  the 
tithes  thereof,  including  all  and  singular  the  tithes  of  the 
townships  of  Tenbury  Town,  Tenbury  Foreign,  and  Ber^ 
rington,  to  certain  persons,  who  wtere  also  the  ownerb  of 
the  lands  comprised  in  the  last-mentioned  townships. 
That  after  such  sale  and  conveyance,  those  owners,  and 
their  descendants,  and  the  purchasers  from  them  respec- 
tively, and  their  taiants,  held  and  occupied  their  farms 
and  lands  fireed  from  the  payment  of  all  tithes  whatsoever,  > 
and  thai  the  ownws  and  th^  descendants,  and  persons 
clainnng  under  them,  .sold  the  said  lands  either  together 
with  the  tithes  thereof,  or  freed  from  the  payment  of  aU 
or  any  tithes  in  respect  thereof.  That  the  farms  and 
l^nds  of  which  the  respective  defendants  were* owners  oir 
occupiers,  were  purchased  by  their  anceslorsi  or  by  the 
persons  under  whom  they  respectively  derived  title,  and 
that  they  now  held  their  farms  and  lands  together  with 
the  tithes  of  the  titheable  matters  thereof,  or  else  freed 
and  discharged  from  the  psymentof  aM  tithes  whatsoever. 
The  defendants  further  stated  their  belief,  that  no  tithes 
in  kind,  or  any  compensation  or  satisfaction  for  tithes,  had 
of  right  been  payable,  or  had  ever  been  paid,  by  any  of 
the  owners  or  occu]Mers  of  lands  in  the  townships  of 
Tenbury  Town,  Tenbury  Foreign,  or  Berrington,  to  the. 
vicars  of  Tenbury ;  but  that  all  such  tithes  had  of  right 
been  payable  and  paid  to  or  retained  by  the  impropriate 
rector  of  the  rectory  of  Tenbury,  or  the  persons  to  whonn 
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the  tithes  or  the  portions  of  the  said  tithes  had  from  time 
to  time  been  sold  and  conveyed,  or  the  persons  ciaiming 
or  deriving  tithes  under  them  respectively. 

With  respect  to  the  privy  tithes,  the  defendants  alleged 
diat  for  a  great  many  years  past  certain  small  payments 
had  been  made  by  some,  but  not  by  all  the  occupiers  of 
houses,  farms,  and  lands,  in  the  said  townships  of  Ten- 
bury  town,  Tenbury  Foreign,  and  Berrington,  to  the 
▼icar  for  the  time  being  of  the  said  vicarage  of  Tenbury, 
in  the  name  of  "  Privy  Tithes,"  and  which  payments  had, 
as  the  said  defendant  believed,  been  from  time  to  time 
made  in  the  nature  of  personal  tithes,  or  oblations,  or  ob- 
ventiona,  and  not  as  moduses  or  compositions  for  the 
tithes  of  any  titheable  matters  or  things  had,  grown,  or 
produced  within  the  said  hamlets  or  townships,  or  any  of 
tbeni,  such  payments  having  been  made  by  the  occupiers 
of  houses  only,  as  well  as  by  the  occupiers  of  houses  and 
lands.^ 

Theplaintiff  being  unable  to  produce  any  endowment, 
recourse  was  had  to  the  same  ancient  documents  and  ter.- 
liers  {a)  as  were  produced,  on  his  behalf,  in  the  last  cause. 
Tkoee  documents,  particularly  Pope  Nicholas'  Taxation, 
the  Elcclesiastical  Survey,  and  the  Parliamentary  Survey, 
were  likewise  read  for  the  plaintiff,  with  a  view  to  shew 
the  vahie  of  the  vicarage.  The  Ecclesiastical  Survey  was 
to  the  following  effect  :— 

Magister    Richardus    Shute,    vicarius^ 

perpetuus  ecclesise  habet  in  decimis 

praedialibus  videlicet  garbarum  et  fae- 

ni  et  unius  molendini  vicarias  suae  prae* 

dictae  communibus  annis  pertinentibus 
In  libro  suo  comput*  Paschat*  privata-) 

rum  decimarum  comm.  ann.  /  **' 


1836. 


vui.     vuw 


(a)  Sea  snce,  p.  \i6. 
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In  quatuor  diebus  oblat*  et  aliis  oblati-i 
onibus  comm.  ann.  / 

In  decimis  ovium  Tenalium  comm.  ann.     xxiii.    iiij. 

In  mortuaris  comm.  ann.  iij.       iij. 

In  minoribus  decimis  vise,  porconim,  an-^ 
serum,  canapum,  Hni,  cers,  et  mellis  L  xxx*     yu 

ac  aliorum  consimilium  comm.  ann.     J 

Item  in  /emolument'  et  p'ficuis  capells 


de  Rochford  comm.  ann. 


} 


▼.  Yl.       TUl. 


The  plaintiff  likewise  produced  the  grant  by  Hen.  VIII. 
of  the  rectory  of  Tenbury  to  Andrews  and  Temple,  with 
a  view  of  shewing  that  it  was  a  grant  generally  of  the 
rectory  with  its  appurtenances,  and  did  not  afiect  the 
vicarage.  He  also  produced  a  great  number  of  receipts 
for  privy  tithes,  given  by  Mr.  Rocke,  the  late  vicar  of 
Tenbury,  in  many* of  which  those  tithes  were  esmressed 
to  have  been  paid  in  respect  of  particular  lairas  and 
houses. 

The  parol  evidence  for  the  plaintiff  was  to  the  effect, 
that  in  the  three  townships  no  other  tithes  had  ever  been 
demanded  or  taken  as  great  or  rectorial  tithes,  besides 
the  tithes  of  com  and  grain :  That  the  tithes  which  had 
been  conveyed  from  one  owner  to  another  within  these 
townships,  were  invariably  those  of  corn  and  grain  only : 
That  tithes,  called  privy  tithes,  bad  been  annually  paid 
to  successive  vicars,  in  respect  of  particular  lands  and 
houses:  That  Easter  offerings  were  collected  annually 
for  the  vicar,  but  that  the  privy  tithes  were  independent 
of  the  Easter  offerings,  and  were  collected  at  a  different 
time  of  the  year,  namely,  at  Whitsuntide,  after  due  notice 
of  such  collection  had  been  given  in  church  :  That  tithes, 
however,  or  money-payments  for  tithes,  had  not  been 
paid  to  the  vicar  by  the  owners  generally  within  the  three 
townships,  in  respect  of  their  lands. 
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The  documentary  evidence  for  the  defendants  comprised,  i836. 
in  addition  to  the  before-mentioned  surveys,  a  grant,  dated 
in  I4I69  from  the  Crown  to  the  priory  and  monies  of  East 
Sheen,  of  all  lands^  tenements,  tithes,  &c.^.of  the  rectory 
of  Tenbury,  together  with  the  advowson  of  Tenbury. 
The  before-mentioned  grant  by  king  Henry  VIII.  to 
Andrews  and  Temple,  which  was  of  the  rectory  and 
church  of  Tenbury,  with  its  appurtenances,  and  all 
lands,  tenements,  meadows,  feedings,  pastures,  glebes, 
tithes,  oblations,  obventions,  pensions,  profits,  commodi- 
ties, and  emoluments  thereto  belongings  and  also  the  advow- 
sons,  donations,  presentations,  free  dispositions,  and  rights 
of  patronage  of  the  vicarage  of  the  church  of  Tenbury 
aforesaid,  and  the  chapelry  of  Layones  and  Rochford; 
the  terrier  X  {a),  (for  the  purpose  of  shewing  that  Sir 
Tfaomas  Lucy  was  patron  of  the  vicarage  of  Tenbury, 
which  it  appeared  from  other  sources  that  he  had  acquired 
in  right  of  his  wife,  Joyce,  the  daughter  of  Thomas  As- 
ton, Esq.,  who  died  in  154(>,  and  who  was  tenant  of  the 
lands  comprehended  in  the  royal  grant);  an  inguisiiio 
posi  moriem,  10th  September,  1601,  of  Joyce,  the  widow 
of  Sir  Thomas  Lucy ;  an  inquisitio  post  mortem^  June, 
1606,  of  Sir  Thomas  Lucy,  the  son ;  a  licence,  SSd  April, 
1621,  19  Jac.  1,  to  Sir  Thomas  Lucy,  a  descepdant  of  the 
before-mentioned  Lucy  and  Alice  his  wife,  to  aUenate 
the  rectory  and  tithes  generally.  The  defendant  then 
gave  in  evidence  certain  conveyances  made  by  the  last- 
named  Sir  T.  Lucy  and  Alice  his  wife,  by  one  of  which 
certain  lands  in  Tenbury  Town,  together  with  the  tithe 
of  corn,  grain,  sheep,  flax,  and  hemp,  and  all  tithes, 
great  and  small,  belonging  thereto,  were  conveyed  to  Rich' 
ard  Milwood,  Rowland  Corbett,  and  Richard  Huite, 
and  their  heirs;  and  by  another  of  which  the  parson- 
age and  lands  adjoining,  together  with  all  tithe  of  corn, 

(a)  See  ante,  p.  I46i 
voi^  \u  M  EQ.  EX. 
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1836.  grain,  sheepi  wool.  Iambs,  flax,  hempi  and  other  tithes 
whatsoever,  great  as  we|l  as  small,  growing,  arising,  or 
renewing  within  and  upon  the  premises,  were  conveyed  to 
the  same  parties.  The  defendants  then  traced  these 
lands  and  tithes  by  a  regular  succession  of  documents  into 
tbe  possession  of  the  respective  parties  who  now  hold  the 
^ame,  namely,  Henry  Williams,  Esq.,  and  the  Master  and 
Fellows  of  Pembroke  College,  Oxford*  In  addition  to  tbe 
deeds  and  documents  necessary  to  deduce  the  foregoing 
titles  to  small  tithes,  the  defendants  gave  in  evidence  the 
proceedings  in  the  cfiuse  of  Gtoytm  v.  Croydon^  and  Mr. 
Rocke*s  receipts  for  privy  tithes. 

The  parol  evidence  for  the  defendants  was  to  the  effect 
that  no  tithes  in  kind,  or  any  composition  for  tithes,  had 
ever  been  rendered  or  set  out  to  the  vicar  of  Tenbury  in 
respect  of  the  three  tpwnships  of  Tenbur}*  Town,  Tenbury 
Foreign,  or  Berrington ;  and  that  no  moduses  had  ever 
b^en  known  to  have  been  paid  to  him  for  such  tithes: 
That  no  money  payments  had  ever  been  made  to  the  vicar 
by  the  occupiers  of  farms,  &c.,  within  these  townshipSf 
ipxcept  a  stipend  called  privy  tithes,  which  were  paid 
sometimes  by  the  occupiers  of  land  without  houses,  and 
aometimes  by  the  occupiers  of  houses  without  lands.  The 
defendants'  witnesses,  however,  admitted  on  their  cross- 
examination,  that  it  was  reputed  generally  within  the 
parish  that  the  owners  of  the  great  tithes  were  entitled  to 
the  tithes  of  cori^  and  grain  only. 

Mr.  Boieler,  Mr.  Simpkinson,  and  Mr.  Beihelly  for  the 
plainti^. — Considering  the  question*  solely  with  reference 
to  the  documents,  the  defendants'  construction  of  them 
cannot  be  maintained.  No  one  can  come  to  any  other 
conclusion  than  that,  in  Sutton,  the  vicar  had  the  great  tithes 
generallyi  thoiigh  as  to  the  hay  there  may  be  some  uncer- 
tainty. Their  hypothesis  is,  that  all  the  tithes  in  Sutton 
belonged  to  the  vicar,  except  the  tithes  of  Sutton  Park ; 
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and  that  in  the  other  townshipn  all  the  otlier  tithes  be-  1^36, 
longed  to  the  rector,  except  the  privy  tithes.  There  is 
nothing,  hoipever,  upon  the  doeuments,  to  support  thai 
Tiew  of  the  question.  Then  what  has  been  the  state  of 
thiogs,  as  to  the  enjoyaient  of  the  tithes  ?  The  vicars  have 
received  payment  of  privy  tithes,  though  payment  by 
seme  oecupiers  has  been  neglected,  from  the  circum* 
stance  of  the  lands  being  cut  off  from  the  rest  of  the 
parish.  The  occupiers  were  uniformly  called  upon  to 
attend  the  vicar  on  certain  days  and  pay  their  privy  tithes, 
those  words  being  used  in  a  sense  equivalent  to  that  of 
small  tithes.  As  to  the  rectorial  tithes,  in  some  instances, 
no  doubt,  the  tithea  of  corn  and  grain  have  been  conveyed 
to  the  owners  of  the  land,  but  that  has  not  been  the  uni- 
versal practice,  and  was  not  done  till  1798,  and  then  the 
conveyances  were  of  the  tithes  of  com  and  grain  only. 

This  state  of  things,  coupled  with  the  documents,  com- 
pletes the  vicar's  title.  Unless  the  defendants  can  shew 
title  to  tithe  and  non«payroent  to  the  vicar,  they  have  no 
defence.  The  plaintiff  relies  on  evidence  of  receipt  of 
tithes  generally,  as  small  tithes;  and  the  defendants,  by 
merely  giving  those  tithes  a  new  name,  without  producing 
the  necessary  corresponding  evidence,  cannot  aher  the 
viear*8  rights.  But,  in  addition  to  the  privy  tithes  there 
are  Easter  offerings.  This  also  b  a  rural  parish,  and 
therefore  it  is  net  probable  that  these  privy  tithes  were  in 
the  nature  of  oblations  or  stipendiary  payments,  or  per* 
sonal  tithes  for  houses*  Blackstone  speaks  of  privy  tithea 
as  synonymous  with  small  tithes.  BL  Comm,  vol.  L  p.  S87. 
The  plaintiff's  witnesses  corroborate  that  authority.  As 
to  the  hay,  it  is  included  in  the  privy  tithes,  as  tithes  of 
lamb  and  wool  are  often  received  among  tithes  of  corn  and 
bay. 

The  value  of  the  vicarage  may  be  gathered  from  the 
documentary  evidence.  The  Ecclesiastical  Survey  and 
Pope  Nicholas's  Taxation  have  been  objected  to,  as  not 

m2 
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1836.         being  accurate  as  to  value.      But  the   defendants  must 
shew  that  the  inaccuracy  consisted  in  over-valuing  the  liv« 


HODSON. 


ingy  for  the  inacuracy  has  always  been  under  value.  At 
the  time  of  Pope  Nicholas's  Taxation,  ten  marks  per 
annum  was  half  the  value  of  the  rectory.  In  the  Nonae 
Rolls  the  aggregate  value  of  the  rectory  and  vicarage  is 
stated  to  be  the  same  as  in  Pope  Nicholas's  Taxation,  vis. 
20/.  The  Ecclesiastical  Survey  is  also  in  favour  of  the 
plaintiff,  as  far  as  it  goes ;  not  merely  mentioning  privy 
tithes,  but  a  variety  of  other  tithes.  Can  the  defendants 
contend,  in  the  face  of  this  document,  that  the  vicar  is  not 
entitled  to  tithes  at  all  except  in  Sutton,  or  that  these 
words  will  not  pass  all  small  tithes  ?  What  difference  can 
it  make  whether  the  vicar's  rights  are  specified  in  the  Ec- 
clesiastical Survey  or  an  endowment.  No  doubt  the  Sur« 
vey  is  not  conclusive  evidence  of  value,  but  as  the  terms 
of  an  endowment  may  be  enlarged  or  confined  by  usage, 
so  may  the  statements  in  the  Ecclesiastical  Survey.  The 
Court  had  in  several  cases  treated  the  Ecclesiastical  Sur- 
vey as  amounting  to  an  endowment;  Cunliffe  v.  TViy- 
lor  (cr),  Kennicott  v.  IVatson  (6),  Armstrong  v.  Hewitt  (c). 
In  Masters  v.  Fletcher  {d),  Lord  Lyndhurst  differed  in 
opinion  from  Thompson^  C.  B.,  as  to  the  force  of  the 
words  decimte  minores  in  the  Ecclesiastical  Survey,  but 
in  every  other  respect  his  Lordship's  judgment  confirms 
the  preceding  authorities.  In  the  present  case,  no  ques* 
tion  upon  those  general  words  arises,  because  the  words  of 
the  Survey  are  express  and  unambiguous.  They  are  all 
uncontrolled  by  usage,  and  uncontradicted  by  the  terriers 
and  other  documents,  in  which  the  words  "  privy  tithes'* 
are  intended  to  comprehend  all  small  tithes.  [Aldersottf 
B. — Suppose  it  appears  that  payments  are  made  in  respect 
of  small  tithes,  and  also  that  the  payments  have  been  uni* 

(a)  2  Price,  329;  3  E.  &  Y.  743.      3  E.  &  Y.  835. 

(6)  2  Price,  260  ;  3  E.  &  Y.  690-  (d)  1  Youngc,  36. 

(c)  4  Price,  2)6;   1  Wil.  119; 
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form  as  far  as  the  evidence  extends, — it  seems  questionable  1836. 
whether  the  Court  may  not  draw  the  inference  of  the  ex- 
istence  of  a  modus,  though  not  pleaded].  The  defendants 
say  expressly  that  the  payments  made  were  not  moduses 
nor  compensations  for  tithes.  There  are  many  cases 
where,  though  the  payments  have  been  uniform,  yet  the 
Court  will  not  raise  the  inference  of  a  modus.  Here  they 
repudiate  the  modus.  Upon  the  subject  of  privy  tithes 
the  text  writers,  with  the  exception  of  Blacj^stone,  are 
silent ;  but  those  words  have  frequently  occurred  in  the 
reported  cases*  In  Gibson  v.  Peacock  (a),  the  word  "  al- 
tarage" was  held  to  be  equivalent  to  minute  or  small  tithes. 
In  Ekins  v.  Dormer  (6),  the  words  "  privy  tithes"  are  ex- 
pressly used  for  small  tithes. 

Mr.  Swafuton,  Mr.  Godson,  and  Mr.  YoCnge,  for  the 
defendants. — ^The  plaintiff's  counsel  call  upon  us  to  shew 
our  title  to  the  whole  of  the  tithes,  but  they  have  not 
touched  upon  the  essential  point  for  consideration,  namely, 
the  title  of  the  vicar.  This  is  a  most  weak  case.  The 
demand  is  made  without  any  colour  of  right  to  institute 
such  a  suit.  No  endowment  is  produced.  Something  is 
said  about  usage,  but  the  only  tangible  foundation  for  it 
is  a  transaction  called  the  payment  of  privy  tithes.  That 
is  represented  to  have  been  made  to  the  vicar,  but  on 
what  account  or  for  what  reason  is  a  secret.  The  pre- 
sent vicar,  following  his  predecessors,  has  received  various 
payments  of  this  nature,  though  he  has  not  received  tithe 
of  com  and  grain;  but  it  is  a  strange  conclusion  to  draw 
from  this  circumstance,  that  the  vicars  are  therefore  enti- 
tled to  every  species  of  tithe  except  corn  and  grain.  The 
Court  will  not  give  effect  to  the  claim  of  a  vicar  beyond 
his  common-law  right,  except  upon  clear  evidence.  There 

(fl)  1  Younge,  184.  (6)  3  Atk.  634;  2  E.  &  Y.  108. 
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1836.        is  no  common-law  right  to  these  tithes ;  if  there  is«  he  is 

Mall        bound  to  make  it  out. 

_  »•  That  the  payments  which  have  been  made  to  the  vi- 

car,  under  the  description  of  privy  tithes,  are  not  of 
the  character  of  small  tithes,  is  clear  from  several  cir- 
cumstances. They  have  been  made  for  houses  without 
lands,  and  in  respect  of  things  not  tifheable ;  they  have 
not  been  made  by  all  the  owners  or  occupiers,  but  by 
some  only.  With  a  single  exception,  they  have  been  uni- 
form. In  addition  to  this,  tithes  by  custom  in  some  pa- 
rishes are  not  rffteabie  to  the  poor,  and  that  is  the  case  in 
Sutton ;  b«t  we  shew  that  these  payments  were  the  sub- 
ject of  rate.  With  respect  to  the  documents  which  the 
vicar  produces,  if  we  shew  that  they  are  con&bteni  with 
our  case,  a  decree  cannot  be  had  against  us.  Now  the 
plaintiiTs  wKoIe  case  consists  in  making  out  that  privy 
tithes  are  synonymous  with  small  tithes,  and  yet  the  Be* 
ctesiasticat  Survey  expressly  distinguishes  fhe  one  from 
the  other.  Besides,  how  can  such  a  document  as  the  first 
terrier,  contaimng  such  an  observation  as*  it  does,  without 
respect  to  tithe  hay,  be  brought  forward  in  support  of 
the  vicar's  case?  The  possession  of  the  defendants  is 
perfectly  consistent  with  such  documents,  as  these,  and 
your  Lordship  will  not  disturb  it. 

The  defendants  contend  that  privy  tithes  are  in  the 
nature  of  rent.  Under  the  grantees  of  the  Grown,  the 
tithes  are  held  by  various  persons,  amongst  whom  are  the 
defendants.  The  grantees  granted  the  tithes  out  again, 
some  in  general  terms,  others,  including  the  small  tithes, 
specifically.  Here  the  vicar  sets  op  a  presumptive  title 
against  the  actual  title  under  the  grant.  He  claims  by 
payments,  and  he  sets  them  up  in  such  a  manner  as  afibrd 
a  legal  presumption  that  they  are  moduses.  If  the  vicar, 
therefore,  has  any  case  at  all,  he  has  proceeded  in  such 
a  manner  as  to  bai*  his  right  to  tithe  in  kind,    tf  he  shews 
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only  a  right  to  a  composition^  it  is  submitted  that  the  bill         1636. 
must  be  dismissed. 

These  payments,  hotrever,  in  tirhatever  thfey  originated, 
are  not  compositions  for  small  tithes.  There  is  clear  evi- 
dence by  reputation,  that  the  lands  in  these  three  town- 
ships are  free  from  all  tithe  except  that  of  corn  and  grain ; 
and  the  documents  produced  by  the  vicar  cannot  afiect 
that  evidence.  The  case  of  Cnnliffe  v.  Taylor  has  never 
been  approved  of.  That  of  Armstrong  v.  Hewitt  is  in 
favour  of  the  defendants,  because,  there,  the  Court  refused 
to  make  a  decree  establishing  the  .vicar's  title  to  small 
tithes  generally ;  but  confined  his  right  to  those  particular 
instances  in  which  perception  by  the  vicars  was  ezpfessly 
proved.  [Alderson^  B. — That  case  only  shews,  that  whete  a 
vicar  stands  upon  usage,  he  cannot  hate  relief  beydnd  his 
proof  of  perception.  Here  the  question  turns  on  the 
meaning  of  jthe  words  "  privy  tithes,"  as  applied  to  ceN 
tain  paynietits  which  have  been  received.]  The  defen- 
dants shew  a  direct  title  to  the  tithes  in  dispute,  and  net 
a  mere  presumptive  title.  Their  title  is  derived  from  the' 
Crown,  and  no  usage  adverse  to  it  has  been  proved.  The 
privy  tithes  relied  upon  by  the  vicar,  are  evidently  of  the 
nature  of  these  charities,  as  enumerated  by  Mirehouse  (a). 
[Aldersony  B. — Their  strong  argument  is,  that  if  decimit 
fnittores,  in  the  Ecclesiastical  Survey,  is  n5t  the  same  as 
privy  tithes,  mentioned  in  the  terrier,  there  is  no  'ac- 
counting for  their  being  conveyed  iii  the  interim.]  There 
is  no  authority,  but  that  of  Blackstone,  fbr  considering 
privy  tithes  and  small  tithes  the  same  thing.  The  reiison 
why  writers  on  tithes  have  not  defiried  privy  tithes  is, 
that  there  is  no  instance  in  the  case  of  a  vicar's  bill,  where 
the  words  "  privy  tithes,"  sU^iding  alone,  without  .the  aid- 
ditional  words,  "  minute  tithes,"  &c.,  have  ever  been  held 
to  mean  small  tithes.    Ekins  v.  Dormer  (6),  was  the  case 

(a)  Mitehouse  on  Tithes,  p.  102,         (6)  3  Atk.  634  j  2  B.  ft  Y.  108. 
2nde<L 
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isa6,  of  a  rector.  The  words  used  are  either  ''  minute  and 
privy  tithes/'  or  *'  small  and  privy  tithes.**  It  is  clear 
tberefpre  that  the  plaintiff  is  bound  to  prove  an  actual 
perception  of  small  tithes.  Having  failed  to  do  so,  it  fol* 
lows  that,  as  be  could  not  under  such  circumstances  have 
a  decree  against  the  rector,  he  cannot  have  a  decree  against 
the  defendants,  who  stand  in  loco  recioris:  WilUs  v, 
Farrer  (a),  Wyld  v.  Ward  (6),  Collins  v.  GresUfy  (c). 

Mr,  Boteler^  in  reply,  admitted  that  the  plaintiff's  case, 
so  far  as  regarded  the  tithe  of  bay,  had  not  been  made 
out,  but  be  contended  that,  on  all  other  points,  it  was 
strengthened  by  the  documents  which  had  been  produced 
by  the  defendants.  It  was  clear,  from  the  surveys  and 
terriers,  that  the  vicarage  was  originally  endowed  both 
with  glebe  lands  and  small  tithes  of  very  considerable 
value,  and  this  inference  had  not  been  rebutted  by  any 
evidence  offered  by  the  defendants.  He  relied  on  the 
expressions  of  the  second  terrier,  and  the  authority  of . 
Blackstone. 

June  28M.  Alderson,  B. — In  these  cases  the  question  also  (ji)  is 
as  to  the  extent  of  the  endowment  of  the  vicarage  of 
Tenbury. 

The  older  documents,  as  I  have  before  stated,  only  * 
shew  an  endowment,  but  not  its  extent  or  nature.     The 
Parliamentary  Survey  is  to  the  same  effect  These,  there- 
fore may  be  laid  out  of  the  case. 

The  Ecclesiastical  Survey  is  more  definite.  It  speaks 
of  the  vicarage  as  being  entitled  to  great  tithes  and  to 
one  mill — to  Easter  dues  and  other  oblations  on  the  four 
offering  days — to  tithes  of  sheep  for  sale — to  mortuaries. 


(a)  2  Y.  &  J.  217.  {d)  This  judgment  was  gifea 

(6)  3  Y.  &  J.  192.  immediately  after  that  in  EaU  ?. 

(c)  2  YouDj^e,  1.  .  Farmer^  ante,  p.  151. 
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and  to  small  tithes,  to  wit ;  pigs,  geese,  liemp,  flax,  wax,         1996, 
and  honey,  and  other  like  things. 

Hoviiprimd/aciey  these  words  ought  to  be  taken  gene- 
rally>  as  denoting  a  right  to  the  tithes  coextensive  with  the 
vicarage  itself.  But  undoubtedly  they  may  bear  a  more 
restricted  sense,  and  may  be  taken  to  mean,  if  the  other 
documents  and  the  usage  require  it,  a  right  df  a  more 
limited  extent.  And  the  next  documents  put  in-  by  the 
plaintiff,  clearly  limit  the  .right  as  to  the  predial  tithes,  to 
the  whole  or  a  part  of  the  township  of  Sutton  alone. 
This  appears  from  both  the  terriers.  As  to  the  first  of 
these  terriers,  its  only  effect  is  to  make  this  limitation ; 
but  on  the  subject  of  the  small  tithes,  and  the  extent 
through  which  they  are  payable,  it  is  wholly  silent.  The 
second  terrier,  of  1637,  is  not  so.  It  speaks  of  the  vicar 
being  entitled  to  a  portion  of  tithes  from  Sutton,  which  I 
think  means  the  tithes  generally,  great  and  small,  out  of 
the  whole  or  a  part  of  Sutton ;  and  to  privy  tithes  from 
the  rest  of  the  parish. 

Now,  what  are  privy  tithes  ?  I  think,  in  their  ordinary 
meaning,  they  would  be  the  small  or  vicatial  tithes — that 
is  the  meaning  in  which  Blackstone  uses  the  words.  And 
the  usage  of  this  parish  shews  that  they  certainly  are  not 
confined  to  Easter  offerings.  For  it  is  clear  from  the 
evidence,  that  the  vicar  has  Easter  offerings,  and  also 
another  set  of  payments,  which  are  denominated  privy 
tithes;  and  which  seem  to  have  been  payments  made  for 
many  years  by  persons  haying  lands,  by  persons  having 
houses,  and  by  persons  having  both  lamls  and  houses. 
These  payments  have  been  made  very  generally  ;  and,  in* 
deed,  almost  universally  through  the  three  townships. 
There  are,  certainly,  instances  where  persons^  have  not 
paid ;  but  I  think  those  instances  are  not  more  frequent 
than  are  to  be  ordinarily  expected  from  the  negligent,  or, 
perhaps,  indulgent  mode  in  which  such  payments  have 
usually  been  collected  by  clergymen  not  willing  to  exciter 
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1836.  liostility  to  themselves,  by  insi:$ting  on  their  extreme  rights* 
I  find  no  class  exempted  from  the  payment,  so  as  to  form 
atiy  line  of  distinction  between  them  and  their  neighbours. 
Nor  do  these  exemptions,  if  they  exist,  appear  to  me  to 
shew  that  these  are  stipendiary  payments  rather  than  com- 
positions for  small  tithes.  They  are  equally  consistent  or 
inconsistent  with  either  hypothesis. 

Then  what  construction  is  the  Court  to  put  on  the  ex« 
pression  privy  tithes  in  the  terrier  ?  Its  most  natural 
meaning  appears  to  me  to  be  that  which  Blackstone  gives 
to  it.  The  usage  is  not  inconsistent  with  this  construc- 
tion, for  there  is  no  satisfactory  explanation,  I  think,  to  be 
found  in  the  evidence  as  to  the  nature  of  these  payments. 
They  seem  to  me  to  be  old  compositions  for  the  small 
tithes.  Indeed,  if  the  defence  had  been  different,  and  the 
defendants  had  contended,  admitting  the  vicar's  endow- 
ment, that  these  were  ancient  moduses  in  lieu  of  small 
tithes,  I  might  have  had  perhaps  more  difficulty  in  the 
case.  But  the  defendants  disclaim  such  a  defence  alto- 
gether, and  rest  upon  a  denial  of  the  vicar*s  right  to  the 
small  tithes,  which  they  contend  belong  either  to  the 
rector,  or  were  conveyed  to  themselves  with  their  lands 
from  the  rector.  They  have  traced  two  parcels  of  lands 
conveyed  with  the  small  tithes  belonging  to  them — one  to 
Mr.  Williams,  another  to  Pembroke  College,  Oxford. 
These  are  traced  back  to  the  rectors  originally,  and  seem 
both  comprised  in  a  conveyance  made  by  Sir  Thomas 
Lucy  and  Alice  his  wife,  to  Milward  and  another,  under 
a  licence  to  alienate,  obtained  for  that  purpose  from  the 
Crown,  in  the  reign  of  James  the  First.  But  the  original 
conveyance  is  of  the  parsonage  glebe  and  other  lands, 
probably  belonging  to  the  rectory;  and  is  not,  therefore, 
such  a  conveyance  of  the  tithes  as  materially  to  affect  the 
present  question.  For  the  tithes  of  the  lands  belonging 
to  the  rectors  may  very  probably  not  have  been  com* 
prised  in  the  vic{ir*s  original  endowment,  and  yet  his 
endowment  as  to  the  small  tithes,  throughout  the  rest  of 
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the  three  townships,  may  have  been  general.  These  are  1^6. 
the  only  instances  in  which  any  conveyances  of  the  small 
tithes  hitve  been  produced  by  the  defendants.  On  the 
other  band,  there  is  a  total  absence,  so  far  as  the  evi- 
dence goes,  of  any  claim  by  the  reetor  to  the  sitiall  tithes 
— and  ubless  they  are  comprised  in  the  endonrment  of  the 
viear,  there  is  no  rational  aecofint  to  be  given  of  them. 

Upon  the  whole  view  of  tli6  evidence,  I  have  come  to 
the  conclusion  that  I  ought  to  construe  the  ^oris  in  the 
Ecclesiastical  Survey  and  the  terrier  of  1637  in  their  most 
natural  and  ordinary  sense,  and  that,  if  I  do  so,  they 
afford  very  cogent  evidence  that  the  small  or  vicarial  titbea 
tbroughout  the  three  townships,  were  comprised  in  the 
original  endowment  of  the  vicar.  This  is  in  accordance 
with  the  general  probabilities  in  such  cases.  It  is  the 
only  reasonable  explanation  of  tlie  total  absence  of  claim 
by  the  rectors  of  any  thing  beyond  the  tithes  of  corn  and 
hay>  and  is  not,  as  it  seems  to  me,  at  all  inconsistent  with 
the  payments  proved  to  have  been  made,  treating  these 
payments,  as  I  think  they  ought  to  be  treated,  as  ancient 
compositions  for  these  tithes,  and  which  are  not  claimed 
by  the  defendants,  nor  indeed  proved  by  any  reasonable 
evidence  (if  the  case  be  left  as  at  present)  to  be  modusea 
in  lieu  of  them. 

I  have  now,  shortly,  gone  through  the  whole  of  the 
evidence.  There  is  no  disputed  fact  between  the  parties, 
for  ffae  consideration  of  A  jury.  The  whole  is  a  question 
rather  as  to  fhe  proper  conclusion  to  be  drawn  from  uhdis- 
pioted  facts.  That  is,  properly,  therefore,  a  qitestion  for 
the  Court  itself.  I  shall  not  therefore  send  the  case  to  ai» 
issue,  but  decide  according  to  the  opinion  which  I  have 
formed  en  the  facts  before  me. 

I  think,  therefore,  that  the  plaintiff  must  have  a  decree 
for  an  account  of  the  small  tithes  claimed  by  him — an<l 
with  costs.  As  to  the  iiay,  it  is  admitted  that  the  bill 
must  be  dismissed  with  costs. 

Decree  accordingly. 
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Cheslyn  v.  Dalby.— Dalby  ».  Chkslyn. 


ney,  and  in  the 
coune  of  those 
yean  became 
largely  indebted 
to  D.  for  busi- 
ness done  and 
money  lent. 
From  time  to 
time  D.  de- 
livered accounts 
to  C,  but  re- 
ceived no  pay- 
ments of  any 
considerable 
amount  from 
his  client.    C. 
afterwards  em- 
)>loyed  other 
attomies.  Ulti- 
mately,C.  being 
threatened  with 
an  execution  by 


June  Qth,  9th, 
20th,  2Sth, 

c.  for  many        Jjf  the  year  1797,  and  for  many  years  afterwards,  the 

years  employed  ^  '  ^    tf 

D.  as  his  attor-  defendant,  Thomas  Dalby,  was  employed  by  the  plaintiflT 
as  his  solicitor,  and  he  was  also,  with  the  approbation  of 
the  plaintiff,  employed  as  the  solicitor  to  the  trustees  under 
the  will  of  the  plaintiff's  father.  During  the  period  between 
1797  and  1818,  the  plaintiff  became  indebted  to  Thomas 
Dalby  in  a  considerable  sum  of  money,  not  only  in  respect 
of  Dalby's  professional  services,  but  for  various  advances 
made  from  time  to  time  to  the  plaintiff  by  Dalby  and  his 
father,  and  for  interest  due  on  those  advances.  In  the 
year  1830,  when  the  transaction  on  which  these  suits  were 
founded  took  place,  the  total  amount  claimed  by  Thomas 
Dalby,  in  respect  of  these  advances  and  interest,  was 
about  4000/. 

In  1818,  the  connection  between  the  plaintiff  and  Thomas 

a  judgment  ' 

creditor,  applied  Dalby,  in  regard  to  law  business,  in  a  great  measure, 

to  D.  for  his 
assistance,  who 

procured  the  money  for  him  by  way  of  mortgage,  but  stipulated  ttiat  the  mortgage  should  stand 
as  a  security  for  his  own  debt,  as  well  as  the  judgment  debt.  C.  having  assented  to  this  arrange- 
ment, executed  the  mortgage  deed,  and  also  a  deed  of  trust  of  even  date,  which  was  prepared 
jointly  by  D.  and  the  other  attomies  of  C,  by  which  it  was  agreed  that  the  mortgage  should  stand 
aa  a  security  for  the  amount  of  D.'s  debt,  to  be  settled  by  arbitration,  and  that  in  such  settlement 
no  prejudice  should  arise  to  D.  by  reason  of  the  lapse  of  time : — Held,  that  this  transaction  did 
not  amount  to  the  receiving  of  a  gratuity  by  an  attorney  from  his  client,  and  consequently,  in  the 
absence  of  any  fraud,  was  sustainable  in  a  court  of  equity. 

A  security  which  has  been  given  to  an  attorney  by  his  client  for  a  debt  really  due,  or  as  a  reward 
for  services  already  rendered,  will  not  be  set  aside  in  equity. 

Although  a  court  of  equity  will  not  in  general  decree  the  specific  performance  of  an  agreement 
to  refer  to  arbitration,  or,  on  the  death  of  an  arbitrator,  substitute  the  Master  for  the  arbitrator, 
yet,  where  matters  of  account  have  been  referred  to  arbitration,  which  fails  by  the  death  of  the 
arbitrator,  a  party  who  refuses  to  supply  the  defect,  by  naming  a  new'  arbitrator,  will  receive  no 
relief  from  a  court  of  equity,  except  upon  the  terms  of  his  doing  equity;  and  those  terms  may  con- 
sist in  his  consenting  to  the  accounts  being  taken  by  the  Master. 

Where  accounu  are  referred  to  an  arbitrator,  with  a  special  agreement  as  to  the  mode  in  which 
they  are  to  be  taken,  and  afterwards,  upon  the  failure  of  the  arbitration,  the  same  aooounu  are 
referred  to  the  Master,  he  will  be  directed. to  take  them  in  the  ordinary  way,  and  not  according 
to  the  special  agreement.  Therefore,  where,  under  such  circumstances,  it  was  one  of  the  teimt 
of  the  agreement  that  no  advantage  should  be  taken  of  the  Statute  of  Limitations  i-^Jietd,  that 
the  Master  was  not  to  be  ruled  by  that  stipulation. 

Qfunre,  whether,  since  the  stat.  9  Geo.  4,  c.  14,  the  recital  in  a  deed  of  the  existence  of  a  debt, 
coupled  with  parol  evidence  only  as  to  iu  amount,  is  sufficient  to  take  it  out  of  the  Statute  of  Limit- 
ations ? 

Where  a  verdict  is  taken,  subject  to  the  award  of  an  arbitrator  as  to  the  amount  of  the  debt,  a 
court  of  law  will,  under  circumstances,  compel  the  appointment  of  a  fresh  arbitrator,  but  not  where 
the  verdict  is  taken  subject  to  arbitration  generally. 
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ceased ;  arid   from  that  period  till  the  year  1830,  the        1836. 
plaintiff,   with  some  trifling  exceptions,   employed   Mr. 
Brock  as  his  solicitor  in  the  country,  andMr.  Hall  as  his 
solicitor  in  London. 

In  March  1830,  a  judgment  having  been  recovered 
against  the  plaintiff  by  one  Barber,  for  the  sum  of  7000/., 
the  goods  of  the  plaintiff,  at  his  dwelling'-house  in  Leices- 
tershire, were  taken  in  execution  under  a  fieri  facias  sued 
out  upon  that  judgment.  Upon  that  occasion  the  plaintiff 
and  his  solictors,  Messrs.  Brock  and  Hall,  applied  to  the 
defendants  John  Dalby  and  W.  T.  Dawson,  for  the  loan  of 
certain  monies  which  the  latter  held  as  trustees,  proposing 
at  the  same  time  that  repayment  of  the  loan  should  be 
secured  by  a  mortgage  of  the  plaintiff's  real  estates.  The 
trustees,  however,  were  dissatisfied  with  the  proposed 
security,  and  refused  to  comply  with  this  offer.  About  the 
same  time  the  plaintiff  applied  to  the  defendant,  Thomas 
Dalby,  for  his  advice  and  assistance ;  and  he,  as  well  as 
others  of  the  plaintiff's  friends  and  advisers,  endeavoured 
to  prevail  upon  the  judgment  creditor  to  give  the  plaintiff 
further  time  for  payment.  This  application  however  was 
refused,  and  in  April,  1830,  the  plaintiff 's  goods  were  ad- 
vertised for  sale  in  the  Leicester  paper. 

The  plaintiff  being  now  in  great  distress  of  mind  at  the 
prospect  of  a  sale  of  his  effects  under  the  circumstances 
before  mentioned,  and  having  a  family  resident  with  him 
in  his  house,  became  daily  more  anxious  for  a  settlement 
with  the  judgment  creditor.  At  length,  through  the  in- 
fluence of  Thomas  Dalby,  he  prevailed  upon  John  Dalby 
and  W.  T.  Dawson  to  advance  to  him  the  7000/.  by  way 
of  mortgage,  out  of  their  trust-monies,  Thomas  Dalby  at 
the  same  time  depositing  with  the  trustees  some  title-deeds 
of  his  own  as  an  additional  security  for  the  repayment  of 
the  money.  This  advance  however  was  made  upon  the 
express  stipulation,  that  the  accounts  between  Thomas 
Dalby  and  the  plaintiff,  from  the  year  1787,  should  be 


173  EQUITY  CASES  IN  THE 

1836.^  immediately  adjusted,  and  that  the  plaintiff  shoi|Id  execute 
a  security,  not  only  for  the  7000/.,  but  for  an  additional 
sum  sufficient  to  cover  the  balance  due  on  Thomas  Dalby's 
account.  It  was  at  the  same  time  agreed,  that  ^Thomas 
Dalby  should  forthwith  deliver  to  the  plaintiff  an  account 
of  all  demands,  and  that  if  the  plaintiff  should  object  to 
any  items,  the  same  should  be  submitted  to  two  arbitrators, 
one  to  be  appointed  by  each  party,  with  power  to  the  ar- 
bitrators to  choose  an  umpire,  and  that  the  security  to  be 
given  by  the  plaintiff  should  be  confined  to  €he  balance 
settled  by  amicable  adjustment  or  by  arbitration. 

In  pursuance  of  this  agreement,  arbitrators  were  ap- 
pointed by  the  respective  parties,  and  by  indentures  of 
lease  and  assignment  andVelease,  (which  were  prepared  by 
Thomas  Dalby),  bearing  date  respectively  the  31st  and 
Q2d  of  April,  1830,  and  made  between  the  plaintiff  of  the 
one  part,  and  John  Dalby  and  W.  T.  Dawson  of  the 
other  part ;  reciting,  that  the  plaintiff  having  occasion  on 
an  emergency  for  the  sum  of  1^,000/.,  had  applied  to  and 
requested  the  said  John  Dalby  and  W.  T.  Dawson  to  ad- 
vance and  lend  him  that  sum,  at  the  rate  of  interest  and 
on  the  security  thereinafter  contained,  it  was  witnessed 
that  in  consideration  of  the  sum  of  1S,0002.,  paid  to  the 
plaintiff  by  the  said  John  Dalby  and  W.  T.  Dawson,  the 
receipt  of  which  was  thereby  acknowledged,  the  plaintiff 
did  thereby  assign  to  the  said  John  Dalby  and  W.  T. 
Dawson,  their  executors  &c.,  various  leasehold  estates 
held  for  divers  terms  of  years,  and  did  thereby  release  to 
the  said  John  Dalby  and  W.  T.  Dawson,  their  heirs  ftc, 
certain  freehold  property,  to  hold  &c.,  subject  to  a 
proviso  for  redemption  on  payment  by  the  plaintiff  to  the 
said  John  Dalby  and  W.  T.  Dawson,  and  the  survivor  of 
them,  and  the  heirs,  executors,  &c.,  of  such  survivor,  of  the 
sum  of  1S,000/.,  with  interest  at  4/.  10^.  per  cent.,  on  the 
S2d  of  October  then  next  ensuing.  The  indenture  con- 
tained a  power  of  sale  by  the  mortgagees  on  default  of 
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payment  of  the  principal  money  and  interest  pursuant  to         1836. 
t\\e  stipulations  contained  in  the  deed.     A  receipt  was       "    "     " 
endorsed   upon   the  deed  and   signed    by  the  plaintiff,  v. 

whereby  he  acknowledged  to  have  received  12,000/. 

By  an  indenture,  (prepared  by  Mr.  Brock,  but  under 
the  superintendence  of  Thomas  Dalby),  bearing  even  date 
with  the  indenture  of  assignment  and  release,  and  made 
between  the  plaintiff  of  the  first  part,  Thomas  Dalby  of 
the  second  part,  and  John  Dalby  and  W.  T.  Dawson  of 
the  third  part,  reciting  the  before-mentioned  indentures, 
and  that  the  plaintiff  was  indebted  to  the  said  Thomas 
Palby  in  various  sums  of  money,  for  money  lent  and  ad- 
vanced at  various  times,  commencing  in  the  year  1797,  and 
for  interest  thereon  to  the  then  present  time,  and  also  for 
the  amount  of  divers  professional  bills  for  business  done 
by  the  said  Thomas  Dalby  as  the  solicitor  and  attorney  of 
the  plaintiff,  or  on  his  account,  the  amount  of  which  said 
several  loans  and  bills  was  not  yet  then  ascertained,  and  a 
balance  was  not  yet  struck  between  the  said  parties  ;  and 
further  reciting,  that  the  plaintiff  was  willing  to  pay  the  said 
Thomas  Dalby  the  amount  which  might  appear  to  be  due 
to  him  upon  the  said  accounts,  commencing  on  the  day 
aforesaid,  such  amount  to  be  ascertained  and  paid  in  the 
manner  thereinafter  mentioned;  and  also  reciting,  that 
upon  th^  treaty  for  the  loan  of  the  said  Aim  of  12,000/.,  it 
was  contemplated  that  the  said  Thomas  Dalby  should 
have  been  made  a  party  to  the  said  indenture  of  release ; 
and  that  the  amount  which  should  have  been  found  to  be 
due  to  him  on  the  balancing  of  the  said  accounts  between 
him  and  the  plaintiff,  should  have  been  paid  to  him  on  the 
execution  thereof;  but  inasmuch  as  that  balance  was  not 
then  yet  ascertained,  it  had  been  agreed  between  the 
parties  thereto,  that  the  sum  of  5000/.,  part  of  the  said 
sum  of  12,000/.,  should  be  retained  in  the  hands  of  the  said 
John  Dalby  and  W.  T.  Dawson,  for  the  purpose  of  satisfy- 
ing the  said  demand  of  the  said  John  Dalby  against  the 
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1836.        plaintiff  when  the  balance  should  be  ascertained^  and  that 
Q  ^^  the  surplus  thereof,  if  any,  should  be  paid  to  the  plaintiff ; 

P'  and  also  reciting  that  the  plaintiff  had,  on  the  said  inden- 

ture of  release,  given  a  receipt  for  the  said  sum  of  12,000/*, 
but  the  said  John  Dalby  and  W.  T.  Dawson  had  retained 
the  said  sum  of  5000Z.,  part  thereof,  for  the  purposes 
thereinbeFore  mentioned  respecting  the  same,  as  they  did 
thereby  admit  and  acknowledge.  It  was  witnessed  that 
the  plaintiff,  in  pursuance  of  the  said  agreement  on  his 
part,  did  thereby  covenant  with  the  said  Thomas  Dalby, 
his  executors  and  administrators,  that  he  the  plaintiff 
would,  within  fourteen  days  after  the  presentation  to  him 
by  the  said  Thomas  Dalby  of  accounts  and  bills  against 
the  plaintiff,  which  said  accounts  and  bills  the  said  Thomas 
Dalby  did  thereby  covenant  to  present  within  two  months 
from  the  date  thereof,  either  express  his  willingness  to 
abide  by  and  admit  the  same,  or  otherwise  express  his 
intention  of  submitting  the  same  to  arbitration  in  manner 
thereinafter  mentioned.  The  deed  then  contained  a  mutual 
covenant  between  the  plaintiff  and  Thomas  Dalby,  in  case 
the  plaintiff  should  desire  an  arbitration,  to  submit  the 
accounts  to  the  arbitration  of  two  persons  named  in  the 
deed,  who,  before  they  proceeded  to  business,  should 
choose  an  umpire ;  and  it  was  declared  that  the  arbitration, 
either  of  the  arbitrators  or  the  umpire,  should  be  made 
within  two  months  after  the  accounts  should  have  been 
submitted  to  their  or  his  arbitration,  and  should  be  final 
and  binding  on  the  parties.  The  deed  then  stated,  that  it 
was  thereby  declared  and  agreed,  by  and  between  the 
plaintiff  and  the  said  Thomas  Dalby,  that  in  settling  the 
said  accounts,  the  said  arbitrators  or  umpire  should  begin 
their  investigation  thereof  from  their  first  commencement 
in  .the  year  1797,  and  that  the  lapse  of  time  or  nonclaim 
by  the  said  Thomas  Dalby  should  not  prejudice  his  claims ; 
and  the  plaintiff  did  thereby  empower  the  said  John  Dalby 
and  W%  T.  Dawson  to  pay  to  the  said  Thomas  Dalby,  his 
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executors,  &c.  out  oF  the  said  sum  of  5000/.  retained  in  1S36. 
their  hands  as  aforesaid,  whatsoever  should  be  found  and 
declared  to  be  due  to  the  said  Thomas  Dalby,  either  by 
an  amicable  settlement  of  the  said  accounts  between  the 
plainlifFand  Thomas  Dalby,  or  which  should  be  adjudged 
to  be  due  in  arbitration  or  umpirage.  And  it  was  thereby 
further  covenanted  and  agreed,  that  any  overplus  which 
should  remain  in  the  hands  of  the  said  John  Dalby  and 
W.  T.  Dawson,  out  of  the  said  sum  of  5000/.  retained  in 
their  hands  as  aforesaid,  should,  after  discharging  the 
balance  due  to  the  said  Thomas  Dalby,  to  be  ascertained 
as  aforesaid,  be  paid  to  the  plaintiff.  The  deed  then  con- 
tained a  covenant  by  John  Dalby  and  W.  T.  Dawson,  that 
they  would  stand  possessed  of  the  said  sum  of  5000/.  upon 
the  foregoing  trusts. 

The  deeds  were  executed  by  all  parties,  and  soon  after- 
wards one  of  the  arbitrators  died,  and  another  was  ap- 
pointed in  his  room,  armed  with  the  same  powers  as  his 
predecessor.  These  arbitrators  appointed  Fynes  Clynton, 
Esq.  to  be  their  umpire. 

Thomas  Dalby  rendered  to  the  plaintiff  an  account  of 
his  demands  within  the  time  limited  by  the  deed  of  trust ; 
but  the  plaintiff  objected  to  that  account,  and  it  was  ac- 
cordingly referred  to  arbitration.  The  arbitrators,  how- 
ever, being  unable  to  agree  upon  an  award,  referred  the 
matters  in  difference  to  their  umpire,  Mr.  Fynes  Clinton, 
who  died  before  any  further  proceedings  were  had  in  the 
reference. 

In  April,  1831,  the  trustees  called  in  the  mortgage 
money,  which  the  plaintiff  being  unable  to  pay,  they  en- 
tered into  the  receipt  of  the  rents  of  some  portion  of  the 
mortgaged  premises;  theplaintiff,  however,  was  afterwards 
restored  to  the  receipt  of  those  rents.  In  August,  1883, 
the  interest  being  considerably  in  arrear,  the  trustees  again 
called  in  their  mortgage  money,  and  threatened  to  take 
legal  proceedings  for  its  recovery.     Upon  this,  the  plain- 
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1836.  tiff  offered  to  pay  them  the  auia  of  1&591.  17^.,  wbbb  wa» 
the  cakulated  amount  of  princtpAl,  interest,  and  costs,  in 
respect  of  the  sum  of  7000/.;  and  according  to  the  phiinr 
tiff's  evidence,  a  legal  tender  was  made  to  tlie  tmalees  of 
that  sum.  This  last  fact,  faowevery  was  denied;  by  tHe 
trustees,  who  svKore  that  the  money  v^as  only  stat^  to 
them  (a)  tf>  be  in.  certain  leathern  bags,  which  they  saWf  but 
which  were  not  opened  before  them.  The  plaintifi^-at 
the  same  time,  gaye  the  trusteea  a^  forma}  ootica,  that  he 
denifid  their  right  to  retain  the  mortgage  as  a  seourity  for 
any  balance  alleged  to  be  due  to  Thomas  Dalby ;  because 
such  balance  was  to  bas:e  been  ascertained  by  mutual 
agieementv  or  by  a  reference,  which,  by  the  deatha  of 
pardes,  had  now  become  impossible.;  but,  that  he  waa 
ready  and  willing  to  enter  into  a  fresh  agrqem^t  <lf  re- 
ference. 

The  trustees  having,  refused  to  accept  the  plaintiff's 
offer,  on  the  grounds  that  they  had  reoeived  notice'  from 
Tiiomas  Dalby  to  reta^i^  the  sum.  of  5000&,  parcel -of  the 
whole  mortgagis  sum  of  12,000/.,  as  a  security  of  hia  de- 
mands against  the  plaintiff,  the  latter  now.  brought,  his 
bill  against.  Thomas  Dalby  and  the  trustees,  pQSJ^ing.  that 
it  might  be  declared,  that  the  indentufea  oft  leaa^  and  re- 
lease, and  the  declaration  of  trust,  so.  £eir  as.  the.  sMRQie  were 
made,  or  appeared  to  he  made,  as  a  sec^UytOr  Thomas 
Dalby,  were  not  binding  on  the  plaintiff;  andithdt  the 
declaration  of  trust  ought  to  be  deUvei?ed  up.  tp  be  .can- 
celled; tiiat  an  account  might  be  taken  of  the  re:nts.  and 
profits  of  the  mortgaged  premises  received  by.tb^  Jtfu^tees 
since  August,  lb38,  and  the  an^piji^jt  thereof  deducted 
from  the  said  sum  of  12691. 17«.,  and.  tliiat^  upon  payment 
of  the  balance  by  the  plaintiff  to  the  truste^s^  they  might 
be  decreed  to  reconvey,  &c. 

A  cross  bill  wa^,  filed  by,  th^  def<?nd,anis,  praying  that 

(a)  See  post,  p.  191. 
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the  trusts  of  the  indenture  of  trust  might  be  speeiflcally        1M6. 
executed. 

The  bilif  in  the  first  suit^  oontamed  statetnetits  iMd 
charges,  that,  prior  to  the  year  Iftll^all  accounts  betwaeii 
the  plaintiff  and  Thomas  Dalby  had  been  seUletl  ibid  aA* 
jnled,  and  that  all  monies  which,  preYioMljr  to^  tliat  tfam, 
had  become  osring  from  the  plahfttiff  to  Thomas  DtAbf^ 
bad  been  paid  and  satisfied;  diat,  when  the  plaiati/Ts 
eSacts  were  seiaed  under  the  exccutson,  he  was  greatly 
embarrassed  in  his  circumstances,  and  had  no  neans  «ff 
satisfying  the  debt  of  7000A;  that,  under  these  dteum- 
staoee^  he  applied  to  the  defendant^  Thoases  Balbyr  fbr 
kia  assistance,  but  that  the  latter  povposely  delajied  pecF- 
euriflg  fi>r  the  plaiatiff  the  oflEer  of  the  loan  of  1009L  from 
the-  other  defendants,  the  trustees,  unlH  it  had  become 
necessary  for  the  phuntiff  to  accept  such  loan  in  whatever 
tecma  the  same  might  be  oflfered.;  that  the  terms  exadecl 
by  Tbomaa  Dalby  were,  that  the  accounts  of  all  tramat* 
tion»  between  the  parties  sinee  the  yeaa  1797,  sbotdd  be 
umwrelled  and  inTestigated, — that  the  balance  thereof 
should  be  computed — ^that  the  advantage  of  the  Stalate 
of  Limitations  should  be  waived  by  the  pBdntiff^^nd  that 
the  proposed  security  for  700(ML  shonld  be  esAended:  to 
secure  the  balance  which  should  be  so  found  due;  that  tHe 
plaioiiff  reluctandy  consented  to  accept  the  loan  oil  7000/. 
upon  these  terms;  that,  under  these  circumstances,  the  de« 
fendant,  Thomas  Dalby,  influenced  the  other  defendants  to 
offer  tiie  said  loan  upon  terma  dictated' by  himself,  in  exe- 
cution of  an  oppressive  and  uigust  design  which  he  had 
formed,  of  exacting  payment  from  the  plaintiff  of  a  large 
sum  of  money  for  which  the  plaintiff  was  not  liable ;  that 
throughout  the  negotiatbn,  Thomas  Dalby  acted'  aa  the 
pLiiniiff's  selioHor,  and  made  the  usual  charges;  that  he 
wae  precluded  by  his  situation  as  such  solicitor  Aroih  ao- 
eepting.  from  the  plaintiff  any  benefit  whatsoeveff,^  beyond 
the  usual  and  fair  charges  for  his  services ;  that  lie  neve^- 
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1836.  tbeless  took  advantage  of  his  situation  to  exact  and  obtain 
from  the  plaintiff  large  and  unfair  advantages  in  his  own 
favour ;  that  the  indentures  of  lease  and  release,  and  de* 
claration  of  trust,  so  far  as  the  same  were  originally  ex- 
tended to  be  a  security  to  Thomas  Dalby^  were  obtained 
from  the  plaintiff*  by  the  exercise  of  undue  influence,  and 
were  fraudulent,  illegal,  and  not  binding  on  the  plaintiff; 
or,  if  they  had  ever  been  legal  and  binding,  bad  ceased 
so  to  be  from  the  impossibility  of  carrying  the  arbitration 
into  effect. 

The  defendant,  Thomas  Dalby,  by  his  answer  stated, 
that  in  the  year  1801,  he,  at  the  request  of  the  trustees 
under  the  will  of  the  plaintiff's  father,  delivered  to  them 
an  account  of  several  sums  of  money  which  had  been  ad- 
vanced by  the  defendant  and  his  father  to  the  plaintiff"; 
that  a  copy  of  this  account  was  delivered  to  the  plaintiff^ 
who  requested  to  hate  a  more  detailed  account ;  that,  in 
1802,  a  more  detailed  account  was  delivered  to  him ;  that, 
in  1811  and  1813,  the  defendant  again  delivered  accounts 
to  the  plaintiff*,  whereby  it  appeared  that  there  was  a 
balance  of  upwards  of  2000/.  due  to  the  defendant;  and 
that  the  plaintiff^  made  no  objection  to  these  accounts  at 
that  time^and  had  ever  since  retained  them  in  his  custody. 
That,  in  1819,  a  correspondence  took  place  between  the 
plaintiff  and  the  defendant  respecting  the  application 
of  certain  monies  mentioned  in  tlie  accounts,  when  the 
plaintiff*  appeared  to  be  perfectly  satisfied  with  the  de- 
fendant's explanation,  and  made  no  objection  to  tbe  ac- 
counts, but,  on  the  contrary,  paid  to  the  defendant  several 
sums  of  money  after  that  period  in  reduction  of  the  de- 
fendant's debt.  The  defendant  then,  in  answer  to  the 
allegation  in  the  bill,  denied  that  in  tbe  year  1811,  or  at 
any  other  time,  the  accounts  between  him  and  the  plain- 
tiff had  been  adjusted,  save  by  the  delivery  of  the  afore- 
said accounts,  or  that  the  monies  due  to  the  defendant  on 
such  accounts  had  been  paid,  save  certain  items  for  which 
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credit  had  been  given  to  the  plaintifT;  on  the  contrary,        1836. 
he  alleged,  that  on  several  occasions,  both   before  and 
after  the  delivery  of  such  accounts,  he  had  demanded  in- 
terest of  the  plaintiff.     He  admitted,  that  at  the  time  of 
the  execution  against  the  plaintiff,  the  latter  was  much 
embarraeaed,   though,  as   the  defendant   believed,   only 
temporarily.     He  also  admitted,  that  after  the  defendant 
had  failed  to  induce  the  execution  creditor  to  give  time 
to  the  plaintiff,  he  proposed  to  procure  the  loan  of  7000/. 
from  the  other  defendants;  but  he  stated,  that  the  plain- 
tiff bad,  on  many  former  occasions,  requested  him  to  pro* 
cure  that  loan ;   and  that   the  possibih'ty  and   means  of 
procuring  it  had  often  been  dbcussed  between  him  and 
the  plaintiff.     The  defendant  denied  that  he  had  insisted 
upon  the  terms  stated  in  the  bill,  as  a  condition  for  pro- 
curing the  loan,  or  that  he  had  ever,  in  any  manner,  urged 
the  plaintiff  to  comply  with  such  terms;  but  he  stated,  that 
in  the  course  of  the  transactions  the  plaintiff  voluntarily 
told  him  that  he  would  settle  the  accounts  in  any  manner 
the  defendant  and  his  brother,  John  Dalby,  might  think 
fit;  and  therefore,  from  such  assurance,  and  from  the 
intimacy  which  had  subsisted  between  him  and  the  plain- 
tiff, and  the  plaintiff  having  frequently  promised  to  settle 
the  accounts,  he,  the  defendant,  fully  expected  he  would  . 
do  so,  without  availing  himself  of  the  technical  defence 
of  the  Statute  of  Limitations.     The  defendant,  however, 
admitted,  that  although,  in  the  course  of  the  negotiation, 
he  had  not  insisted  upon,  or  even  asked  for,  a  settlement 
of  accounts,  yet  his  brother,  the  defendant,  John  Dalby, 
refused  to  join  in  advancing  the  loan,  unless  a  complete 
settlement  were  made  of  all  the  transactions  in  question ; 
and  that,  upon  that  understanding,  which  waa  acquiesced 
hi  by  the  plaintiff,  the  deeds  were  executed.    In  con- 
clusion, the  defendant  insisted  on  the  validity  of  the  deeds, 
alleging  that,  at  the  time  of  their  execution,  and  through- 
out all  the  previous  transactions,  it  was  and  had  been  the 
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IBS64  fntiention  or  the  parties,  that  the  benefit  of  the  Statute  of 
Liipitationa  should  be  waived  by  the  plaintiff;  and  he  sub- 
i](iKtteds  tii^t  the  plaintiff  was  bound  by  the  recitals  in  the 
deeds  to  that  effect  He  sabnutted  alsoi  that  the  agree- 
ment to  refer  the  accounts  to  arbitration  was  the  principal 
(erm  in.  the  trust-deed,  and  the  naming  arbitrators  and  an 
iiiapire  was  but  sn  accessory  ^  and  that  the  principal  agree- 
ment was  subsisting  and  ought  to  be  performed,  notwitb- 
siandl^g  the  death  of  the  umpire. 

The  defendant,  Joha  Dalby,  by  his  separate  answer, 
slatecU  that  be  did  not  heliere  that  Thomas  Dalby  took 
advantage  of  his  alleged  sitoatbn  to  exact  or  obtaiA  from 
the  ptaintiff  largie  or  unfair,  or  any,  advantages  in  bis  own 
&?our;  for  that  it  was  at  die  particular  recommendation 
acidj  suggestion  of  him,  John  Dalby,  made  from  motives 
of  private  regard  and  affection  for  bis  brother,  Thomas 
Dalbj,  and  not  at  the  suggestion  of  Thomas  Dalby,  that 
Ui  was  made  a  term  of  the  loan,  that  the  plaintiff  should 
agree  finally  to  aettle  the  accounts  then  depending  be* 
twesii  him  and  Thomas  Dalby ;  and  that  Thomas  Dalby 
himself  was  not  at  att  anxious  to  insist  upon  such  terms, 
but,  was.  willing  to  have  lefl  the  settlement  of  the  accounts 
lOi  thet  honour  of  the  plaintiff,  in  whom  he  had  greater 
i^epfidence  than  John  Dalby  himself  bad. 

The,  joinlb  answer  of  John  Dalby  and  his  ccKtnistee 
qorjrob9cated  the  defence  made  by  Thomas  Dalby. 

The  evidence  lor  the  plainftiff  was  to  the  effect,  that  at 
the  ti^ie  of  the  execution  he  was  in  such  distressed  cfar*- 
cumslani^  as  to  induce  him  to  accede  to  almost  any  terms 
tvJT  thtf  purpose  of  obtaining  a  loan ;  that  he  had  ahready  ap^ 
plied  for;  nion^  on  minrtgage  of  his  estate,  but  that  the 
sequrity  he  h^  to  qffer  was  objected  to;  that  he  had  no 
other  sesource  bi^t.ts^  obtain  the  loan  of  7000/.  upon  the 
conditions  insisted  upon  by JohuDaUiy;  that  he  expressed 
gre/U  reluctance  to  submit  to  such  conditions ;  and  thai 
^m^  of  bis  friends  advised  him,  rather  than  submit  to  thenii 
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to  allow  the  flfale  of  his  effects  to  take  place ;  ihat  he  could         18d6. 
not  make  up  his  mind  to  take  that  cd'tirse,  and  ultimately 
aeceded  to  the  required  terms. 

The  evidence  for  the  defendant,  Thomas  Dalby,  did 
not  differ  materially  from  tlidt  of  the  plaintiff,  so  far  as 
related  to  the  plaintiff  being  compelled  hy  distressed  cir- 
comatances  to  accept  the  terms  imposed  upon  him  by 
John  Dalby.  The  witnesses,  however,  generally  acquitted 
th'e  defendant  Thomas  Dalby  of  making  the  settlement 
of  his  own  accounts  a  condition  for  affording  the  plaintiff 
his  assistance ;  and  one  of  them,  who  Was  also  examined 
for  the  (ilaintiff,  stated  his  belief,  that  Thomas  Dalby 
honestly  exerted  himself  for  the  interest  of  the  plaintiff, 
and  would  have  done,  and  did,  in  fact,  do  all  in  his  power 
to  raise  the  money,  and  get  tlib  business  of  the  plaintiff 
settled,  without  regard  to  his  oWri  claims,  relying  entirely 
on  the  honour  and  integrity  of  the  plaintiff;  but  that  his 
brother,  Jl|>hn  Dalby,  interposed,  to  prevent  any  arrange- 
ment being  effected,  unless  Thomas  Dal  by 's  claitns  were 
included  and  settled  at  the  same  time. 

It  appeared  in  evidence,  that  the  plaititiff  had  Several 
tinles  vetiially  adhiitted  that  he  was  indebted  to  Dalby, 
thdttgh  he  said  it  was  but  to  a  small  amount,  and  only  for 
pttffeSsional  business. 

Sir  Charted  Wetherell^  and  Mr.  L.  Wigratn,  for  the  plain- 
tiff. — ^Under  the  distressing  circumstances  in  which  the 
plaintiff  was  placed,  in  consequence  of  the  approaching 
ezecntion — a  sdle  being  advertised  of  his  effects — himself 
threatened  with  exposure  and  expulsion,  with  attendant 
ineonvenience  and  soreness  of  mind — ^he  applied  to  the  de* 
fendant,  Thomas  Dalby,  for  assistance.  In  the  first  in- 
stance, Dalby  endeavoured  to  make  terms  With  the  judg- 
ment-credltor,  and  so  far  his  conduct  was  fair.  But,  upon 
the  (hihire  of  those  endeavoui*s,  and  Dalby  being  in  con- 
sequence more  urgently  pressed  by  his  client  to  raise 
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1836.  money,  he  availed  himself  of  the  opportunity  to  say — Not- 
withstanding the  difficulty  in  which  you  are  placed,  I  thikik 
I  have  a  remedy,  and  can  procure  you  the  7000/*  on  mort* 
gage;  but  I  must  slip  in  a  claim  of  my  own,  and  you  must 
give  me  a  mortgage  fur  1^,000/.;  I  must  make  my  claim 
a  prefix  or  affix  to  the  mortgage  transaction.  The  time 
was  short — the  patience  of  the  judgment-creditor  was  gone, 
and  the  consummation  was  shortly  to  take  place.  The 
plaintiff  was  thus  induced  to  give  a  security  for  12,0002. 
instead  of  7000/.  The  sum  of  5000/.  was  by  these  means 
added  Co  the  7000/.  really  and  bond  fide  borrowed.  The 
mortgage  security  is,  ^iinjo/ici/^r,  for  \2fXXiL\  but  there 
is  a  deed  of  even  date  in  the  nature  of  a  declaration  of 
trust,  in  which  John  Dalby  and  W.  T.  Dawson  are  trus- 
tees for  this  solicitor.  That  deed  contains  a  false  recital, 
that  it  was  contemplated  that  Thomas  Dalby  should  have 
been  a  party  to  the  mortgage  deed,  and  should,  upon  the 
execution  thereof,  have  been  paid  the  amount  pf  his  de- 
mand ;  but  that  the  balance  due  to  him  had  not  been  as- 
certained, and  therefore  that  5000/.,  part  of  the  12,000/., 
was  retained  by  the  trustees  for  the  purpose  of  paying  the 
balance,  when  found  due.  The  whole  of  this  statement  is 
false.  There  is  no  pretence  for  saying,  that  a  liquidated 
debt,  due  to  Thomas  Dalby,  was  intended  to  be  part  and 
parcel  of  the  mortgage  debt  of  12,000/.  It  was  not  the 
meaning  of  the  mortgage  deed  that  5000/.  was  due  to 
Thomas  Dalby,  but  to  be  retained  by  the  trustees  till  the 
balance  was  ascertained.  That  was  not  the  genuine  trans- 
.  action.  It  is  false  to  say  that  the  sum  of  5000/.  was  meant 
to  be  an  admitted  debt,  due  to  Thomas  Dalby.  The  re- 
tention of  that  sum  was  no  other  than  a  condition,  without 
which  Dalby  would  not  procure  the  money.  The  trustees 
had  no  right  to  join  in  such  a  transaction,  or  to  permit  the 
plaintiff  to  sign  the  receipt  which  he  did.  The  whole 
frame  o\'  this  security,  if  it  can  be  called  a  security,  is 
evidence  of  an  improper  transaction.     A  power  of  sale 
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was  given  to  the  mortgagee  i  and  though  the  Statute  of  1836. 
Limitations  had  swallowed  up  all  the  plaintiff's  demandsi 
every  demand^  with  interest,  from  the  year  1797,  was  to 
be  ripped  up,  and  the  only  remedy  the  plaintiff  had  was 
the  arbitration*  Upon  Fynes  Clinton's  death,  however, 
the  whole  fabric  of  these  uiyust  and  oppressive  instru- 
ments fell  to  the  ground.  The  plaintiff  was  then  advised 
that  he  had  been  wrongly  dealt  with,  and  the  agreement 
fcir  arbitration  being  fundus  officio^  he  tendered  to  the 
trustees  thefull  sum,  and  the  only  simh,  whieh  is  due  upon 
diese  securities. 

Tlie  >first  question  is,  whether  it  is  consonant  to  any  rule 
of  public  policy  that  a  solicitor  enoployed  by  a  gentleman 
to  rmise  a  sum  of  «oney^  in  order  to  avert  almost  instant 
ruin,  is  to  intermix  with  it  a  transaction  of  his  own,  and 
to  make  it  a  condition  of  his  exertions  that  his  demands 
are  to  be  identified  with,  and  made  part  and  parcel  of,  the 
loan  of  money  which  he,  as  solicitor,  procures.  It  is  said 
(though  that  is  doubtful)  that  the  money  could  not  be  ob- 
tained elsewhere.  That  aggravates  Che  case  against  the 
solicitor.  If  the  money  was  not  to  be  procured  from  any 
other  person  but  himself,  the  very  fact  4hat  he  was  the 
only  party  who  could  lend  it,  makes  the  matter  worse. 
The  exigency  enhances  the  oppression.  It  might  make 
but  liule  difference  whether  the  money  was  easily  or  not 
easily,  possibly  or  not  possibly,  to  be  procured  from  a  third 
person,  but  the  relative  situation  of  these  parties  as  soli* 
citor  and  client  removes  all  doubt  upon  the  subject.  The 
rales  of  equity  in  regard  to  such  a  case  as  this  are  not 
capricious  and  arbitrary,  but  bottomed  upon  public  morality. 
But,  in  addition  to  those  undisputed  rules  by  which  all 
courts  of  justice  are  influenced  in  matters  of  this  nature, 
it  is  a  general  rule  of  equity,  that  a  solicitor  acting  for  his 
client  in  any  transaction,  cannot  in  that  transaction  receive 
any  benefit  or  gift  from  his  client.  In  Walmeslg  v.  Booth  (o), 

(41)  2Atk.di. 
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1836.  Wbel«  in  ^efftOn  g^i^  a  bond  to  fti»  ftttc^^ney  ih  consMeratiott 
df  ftet^ie^^  r^det^l  t^^  him  i^hile  iii  gtt^Atdiftctt^lt^,  Lord 
Hetrdtoieke  etpr^ss^  hh  dpiniOii  to  be^  that  fhe  GoiM 
ought  to  pay  no  i^gaill  no  such  ft  bond,  As  {I  tiright  6h^ 
isouragie  attdmiesi  aft^r  they  have  ^ot  into  th^  ft^ema  df 
their  clieMta,  «o  extort  fr6tn  them  unreasonabte  re^nrdd  1:6 
ifaem6«lv«B.  Th\e  genet-al  rule  dpdti  this  Subject  is  ad- 
Verted  to  in  tbany  casea  :  BeUeu  v.  RuineU  {a)s  Wo&4  Sr. 
Dou^nes  {b)^  Wells  v.  Middleton  (c),  Wright  t.  Ploud (t/), 
JMoniesquieu  v.  Sandff*  {e).  The  question  here  is^  whi^ther 
the  character  of  the  benefit  accruing  to  the  solicitor  cati 
make  any  difference  as  to  the  general  mie.  It  is  clear 
that  Dalby  could  not  have  accepted  a  gift  of  money  frotli 
the  plaintiff.  Can  he  then  accept  a  security  for  a  sum  of 
mondy,  with  a  stipulation  that  the  Statute  of  Limitation* 
shall  not  bar  his  claim?  It  seems  clear  that  he  cannot. 
If  the  case  be  such  that  upon  principle  thb  Court  oUght 
to  exei'cise  its  right  of  supervision  over  those  transdeiions> 
the  nature  and  extent  of  the  beriefit  received  by  the  aoli^^ 
ci tor  can  make  no  difference !  Leites  v.  Morgan  (/).  Tb6 
benefit  here  is  the  same  a^  if  the  client  had  given  the  soli* 
citor  ft  charge  Upon  hia  estate*. 

The  other  question  is,  whether  the  Court  will  decree  a 
specific  exefcbtion  of  the  deed  of  trust,  the  special  aioile 
of  taking  (he  accounts  directed  by  that  deed  having  become 
impracticable.  It  is  admitted  that  the  seearity  was  to  be 
confined  to  the  balance  to  be  found  dueupdn  an  amicable 
adjustanent  or  by  arbitration.  Upon  the  death  of  the 
umpire,  howeveri  the  arbitration  could  no  longer  be  carried 
into  effJecL  Then  how  can  the  Court  decree  the  relief 
prayed  by  the  cross  biftli  the  effect  of  which  is  to  call  upon 
a  Court  of  Equity  to  cottpel  the  plahitiff  to  riaade  il  Ifew 
umpire,  or  else  to  assume  t6  itself  the  power,  contrary  f^ 

(a)  1  Ball.  &  Beat.  107.  {d}  13  Ves.  13». 

(6)  18  Ves.  127.  (e)  18  Ves.  S02. 

(c)  I  Cox,  112.  (/•)  6  Price,  86. 
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the  fliipttUlion  of  the  parties,  of  delegating  to  the  Master  ^^9&* 
the  office  of  taking  the  accounts  ?  It  is  an  estabKshed 
rule  of  the  Court,  that  no  bill  can  be  filed  to  compel  parties 
to  go  to  a  reference  or  to  name  arbitrators.  [Alderson,  B. — 
In  some  cases  the  Court  would  direct  the  account  to  be 
taken  unless  the  parties  consented  to  appoint  an  arbitrator.] 
It  is  submitted  that  the  Court  would  refuse  to  interfere 
under  any  circumstances :  ylgar  v.  Madew  (a),  Street  v. 
Rigby  (6),  Milne$  v.  Gery  (c).  Tlie  mode  of  settling  the 
debt  being  a  stipulated  mode,  there  is  an  end  of  the  juris- 
diction of  a  Court  of  Equity  to  compel  the  parties  to 
adopt  any  other  mode*  Besides,  if  the  Master  takes  the 
account,  is  he  to  act  upon  the  principle  that  no  length  of 
time  is  to  bar  the  demand  ?  Is  he  to  determine  whether, 
upon  tbe  construction  of  these  instruments,  certain  debts 
are  or  are  not  to  carry  interest?  Within  what  limits  is 
h\s  discretion  to  be  confined  ?  It  is  not  necessary,  how- 
ever, to  carry  the  argument  to  this  length,  because,  in  fact, 
the  subject  matter  of  arbitration  was  at  an  end  upon  the 
death  of  the  arbitrator,  in  whose  room  the  new  arbitrator 
was  appointed.  [Atderson,  B.— Although  the  deed  might 
be  void  on  grounds  of  public  policy,  you  will  not  contend 
that  it  might  not  be  set  up  by  subsequent  consent;  then 
the  question  arises,  whether  the  appointment  of  the  new 
arbitrator  was  not  a  subsequent  affirmation  of  the  deed.] 
That  cannot  be  proved  unless  it  can  be  shewn  that  the 
plaintiff  knew  of  the  invalidity  of  the  first  deed.  [Alder- 
son^  B. — He  was  told  by  one  witness  that  no  Court  in 
England  would  confirm  it.]  It  is  clear  that  he  made  the 
new  appointment,  not  for  the  purpose  of  confirming  the 
deed,  but  under  the  impression  that  he  was  bound  by  the 
terms  of  the  deed  to  do  so.  Confirmation,  in  order  to  be 
available,  must  have  been  made  by  a  person  fully  acquainted 


(a)  2  S.  &  S.  418.  (b)  6  Ves.  815. 

(c)  14  Ve«.  4G0. 
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1836.        with  his  rights,  and  aware  that  the  original  transaction  was 
"    "     "      impeachable :  Crowe  v.  Ballard  (a),  Roche  ▼.  O^Brien  (i), 
•.  Dunbar  v.  Trevenniek  (c). 

DAI.BT. 

Mr.  Boieler,  And  Mr.  Bethell^  for  the  defendant,  Thomas 
Dalby. — The  transaction  which  is  called  so  oppressive  is 
the  result  of  an  accumulated  debt,  arising  from  a  number 
of  small  advances  made  by  the  defendant  to  the  plaintiff 
at  the  instance  and  earnest  entreaties  of  the  phiintiff 
These  advances  were  made  between  the  years  1797  and 
1799.  Letters  are  in  evidence,  shewing  the  urgency  with 
which  the  plaintiff  pressed  for  these  loans,  some  of  which 
were  to  the  very  smallest  amount,  and  were  wanted  to  meet 
the  current  expences  of  the  day.  The  language  of  the 
letters  is  such,  that  to  have  denied  the  plaintiff's  requests 
would  have  been  next  to  impossible.  In  1801  an  account 
of  these  advances  was  delivered  by  the  defendant  to  the 
plaintiff.  In  180S  another  more  particular  account  was 
delivered  to  him  at  his  own  request.  From  18QS  to  1810, 
•  nothing  remarkable  occurred ;  but  the  defendant  hsTing 
borrowed  many  of  these  monies  to  accommodate  the  plain- 
tiff, was  obliged  to  press  him  for  interest,  in  order  to  hand 
it  over  to  the  lenders.  During  that  period  the  defendant 
was  repaid  only  the  most  trifling  sums.  In  1812  a  corre* 
spondence  took  place,  in  which  some  alleged  inaccuradea 
were  explained,  to  the  apparent  satisfaction  of  the  plaintiff. 
In  1810  another  correspondence  took  place  upon  the  same 
subject,  which  led  to  another  explanation.  From  that 
period  the  defendant  ceased  to  act  generally  as  the  plain- 
tiff's  solicitor,  the  plaintiff  employing  either  Mr.  Brock  or 
Mr.  Hall.  In  the  present  transaction  Brock  acted  as  the 
solicitor  both  for  the  plaintiff  and  the  mortgagees,  and  he 
charged  the  procuration  money.  It  is  true  that  the  de* 
fendant  assisted  in  preparing  the  deeds,  and  delivered  his 

(a)  2  Cox,  253 ;  3  Bro.  C.  G.         (6)  1  BaU  &  Beat.  339. 
117.  (c)  2  Ball  &  Beat.  304. 
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bill  of  costs  for  preparing  tbem  to  Cheslyn.  In  form,  1836. 
perhaps,  the  account  ought  to  have  been  made  to  John 
Dalby,  and  handed  over  to  Cheslyn;  but  when  the  situa- 
tion of  the  parties  is  considered,  that  circumstance  is  im- 
material. The  rule  as  to  solicitor  and  client,  which  has 
been  so  much  relied  upon,  cannot  apply  to  this  case* 
Upon  what  is  that  rule  founded  ?  On  the  consideration 
that  the  client  has  no  advice.  But  here  he  is  surrounded 
by  advisers,  and  the  person  in  whom  he  places  his  confi- 
dence, and  who  is  not  the  defendant,  is  the  party  who 
advises  him  to  engage  in  this  transaction  as  the  only  means 
of  procuring  the  money.  He  is  not  in  the  hands  of  the 
defendant  as  his  solicitor.  He  is  indeed  in  the  hands  of 
Jobn  Dalby,  who  made  the  conditions,  while  his  brother 
would  have  slept  upon  his  rights ;  but  the  whole  matter 
was  transacted  under  the  advice  of  Cheslyn's  own  solicitor. 
Even  had  the  plaintiflT  been  forced  into  making  this  secu- 
rity, it  was  only  to  do  a  plain  act  of  justice;  but  the 
evidence,  so  far*  from  shewing  improper  interference  in 
the  defendant,  shews  that  he  was  guided  by  others,  and 
was  himself  disposed  to  trust  to  the  honour  of  the  plaintiff. 
After  all,  this  is  not  a  security  for  5000/.,  but  only  for 
what  honourable  men  would  state  to  be  due  on  taking  the 
account.  It  is  not  because  a  solicitor  takes  a  security  from 
his  client,  that  it  will  not  stand  good  for  what  is  really  due : 
Lew€9  ▼.  Morgan  (a),  Newman  v.  Payne  (b). 

The  other  point  for  which  the  plaintiff* contends  is,  that 
the  Court  will  not  carry  into  execution  this  deed  of  trust, 
upon  the  general  grounds  that  it  will  not  execute  an  agree- 
ment to  refer  to  arbitration.  The  cases  however  which 
have  been  cited  on  that  subject  do  not  apply  here.  l^Al" 
tiersan,  B. — The  difficulty  here  is,  that  this  is  a  deed  which 
requires  the  settlement  of  accounts  upon  certain  specific 
terms,  one  of  which  consists  in  a  waiver  of  those  ad- 

(a)  6  Price,  86.  (6)  4  Bro.  C.  C.  350 ;  2  Ves.  J.  199. 
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186S.  vantages  which  the  law  would  give  in  the  ordinary  way. 
If  you  go  out  of  the  ordinary  course,  must  you  not  take 
the  deed  inall  its  parts,  one  of  which  is  that  you  refer  the 
account  to  A.,  B.|  C.^  and  D>  ?  If  the  Master  takes  the  ac- 
count  he  must  take  it  in  the  usual  manner,  subject  to  the 
Statute  of  Limitations.  The  clause  in  the  deed  as  to  waiver 
of  the  statute  applies  only  in  the  case  of  the  account 
being  taken  by  arbitrators.]  The  effect  of  the  statute  is 
removed  by  the  recital  in  the  deed  that  the  debt  exists. 
[/Ildersotif  B. — There  is  some  difficulty  in  that,  since  Lord 
Tenterden's  Act  (a).  It  may  be  doubted  whether  the 
written  instrument  required  by  that  act  should  not  state 
the  amount  of  the  debt  due,  as  well  as  that  a  debt  is  due. 
In  Kennetty.  Milbank  (6),  there  was  a  recital  in  a  deed» 
as  there  is  here,  that  a  debt  existed  ;  and  yet  the  Court 
held  that  the  debt  was  barred  by  the  Statute  of  Limita- 
tions. An  account  may  consist  of  parts,  some  of  which 
are  barred  by  the  statute,  and  some  not.  Can  a  man  be 
bound  by  an  acknowledgment  which  applies  to  one  part  of 
the  account,  and  not  to  the  other  ?  The  question  comes  to 
this,  whether  a  debt  being  admitted  to  be  due,  you  are  not 
at  liberty  to  apply  parol  evidence  to  prove  the  amount] 
The  case  to  which  your  Lordship  refers  might  apply  to  a 
single  debt,  but  not  to  an  account.  If  this  were  an  account 
between  two  mercantile  houses,  to  hold,  that  such  a  recital 
as  this  would  not  oust  the  statute,  would  be  productive  of 
great  hardship.  The  same  observation  applies  to  a  steward's 
account  It  would  be  an  extraordinary  thing  to  say  that 
the  whole  account,  consisting  of  many  disputed  items,  was 
to  be  barred. 

But  it  is  scarcely  necessary  for  the  defendants*  case  th»C 
the  Court  should  determine  the  effect  of  this  recital, 
becnuse  the  Court,  before  it  grants  the  plaintiff  the  relief 
which  he  seeks,  may  impose  upon  him  the  very  terms  of 

(a)  9  Qeo.  4,  c.  14.  (6)  8  Bing.  38 ;  1  M.  &  ScoU,  108. 
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Ih^  deed.  Tbe  pUwIiffreliea  upon  the  abatracl  prdpotU  lSd6, 
|ioi\i  Ibut  tbe  Coprl  will  not  compel  the  porromiaoncr  of  an 
agreeroont  to  sefer  to  ai'bitvation-  But  the  circumaUiiioeB 
of  tlijs  easo  giv«  ci$e  to  a  dj&cent  propositioQ.  You.ha?e 
bete  aii  agireeoent  to  refevj,  partially  executed ;  and  in 
tbjp  QQura^  of  the  perforiuancQ  of  that  agreement,  tbe 
further  carrying  it  oo  tnodo  et/armA  becomea  imposaible 
hjr  tlie  death  of  tbe  arbitrators.  Tbe  pasty  tbea  eomes 
faierOy  not  to  carry  the  agreement  into  e^ect,  but  to.  avail 
Uoiself  of  tbe  accident  which  has  occurred  to  break  it* 
The  proposition  is,  not  to.  have  the  agreement  executed, 
but  that  tbe  party  refusing  to  carry  it  on  shall  be  relieved 
from  it;  and  this  is  attemptjed  to  be  justified  upon  prinoi-* 
plea  only  applicable  when  the  agreeipent  is  to.be  enforc^. 
It  i&  tsue  thajt  tb/a  accident  of  death  ba^  stopped  tl«e  pco- 
oeediogs  under  tbe  arbitration»  but  it  is  the  duty  of  a. 
court  of  equity  to  relieve  against  such  accidents.  Can, 
this  party,  who  has  it  in  his  power  to  supply  the  defect 
arising  from  tbe  accident,  be  allowed  to  have  tbo  benefit 
of  that  wKong?  A  court  of  equil^  wiU  say,  You  may  g9t 
back  tlie  estate  as  you  can,  but  you  who  refuse  to  execute 
the  contract  shall  have  no  aasistance  bere»  Tbe  true  in* 
quiry  is,  if  a  ma^  give  sj^euHty  to  aJbidjs  the  evenfi  of  an 
arbitration,  which  be  agrees  shall  proceetl,  and  b^  revokes 
the  arbitration,  shall  he  get  baick  bis  security  ?  He  is  in 
the  position  of  a  man  who  revokes  bis  submission  to.  arbi- 
tration. A  man  cannot  come  into  a  court  of  equity  and 
80^,  that  established  principles  are  applicable  to  them  who 
break  their  agreement.  In  Harcouri  r.  Ramsboilom  (a), 
where  the  party  who.  gave  security  revoked  his  authority, 
and.  then,  came  for  an  injunction,  Lord  Eldon  refiised:  it. 
He. would  not  interfere  at  all.  In  similar  circumstances  a 
court  of  law  act^  upon  the  same  principles :  WooUey  «. 
Kelly \b).     ZAlderson,  B.->That  case  does  not  go  the 

(a)  1  J.  &  W.  505.  (b)  1  B.  &  C.  68;  2  D.  &  R.  159. 
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1636.  length  for  which  you  contend.  Where  a  verdict  is  taken 
subject  to  the  award  of  an  arbitrator  as  to  the  amount  of 
the  debt,  the  Courts  if  necessary,  will  compel  tlie  party  to 
appoint  a  fresh  arbitrator,  but  not  where  the  verdict  is 
taken  subject  to  arbitration  generally.]  At  all  events  the 
universal  principle  applies,  that  no  man  can  take  advantage 
of  his  own  wrong.  A  court  of  equity  will  not  listen  to  a 
man  who  comes  for  its  assistance,  and  yet,  upon  mere 
technical  grounds, refuses  to  do  equity:  Morsev.  Meresi{d). 
The  consideration  for  this  deed  consisted  in  part  of  the 
settlement  of  the  defendant's  account.  The  plaintiff  re- 
ceived the  money  upon  the  faith  of  that  consideration ; 
how  then  can  he  afterwards  object  to  the  settlement  ?  In- 
dependently  of  principles  of  common  honesty,  a  valuable 
consideration  was  given.  The  deed  recites,  that  the  amount 
of  the  balance  is  not  yet  struck.  That  is  a  distinct  ac- 
knowledgment of  the  relation  of  debtor  and  creditor.  The 
substantial  agreement  is,  that  the  account  shall  be  paid  and 
there  shall  be  a  security  for  it.  The  plaintiff's  refusal  to 
name  an  arbitrator  cannot  deprive  this  Court  of  the  power 
of  ascertaining  what  is  due  to  the  defendant,  and  directing 
the  account  to  be  taken  in  its  own  way. 

Upon  the  whole,  the  equity  upon  which  the  defendant 
insists  is  this :  that  the  Court  will  not  permit  the  plaintiflF 
to  take  a  reconveyance  of  the  mortgaged  premises  until  he 
shall  have  consented  to  the  appoit)tment  of  a  new  arbi- 
trator, or  until  the  accounts  shall  have  been  settled  by  the 
Master:  the  defendant  being  allowed  in  either  case  the 
benefit  of  all  the  stipulations  in  the  deed.  But,  supposing 
the  Court  should  make  no  immediate  declaration  as  to  the 
latter  point,  then  it  is  submitted  that  the  defendant  ought 
to  have  the  benefit  of  insisting  upon  the  deed  before  the 
Master ;  it  being  open  for  him  to  contend,  either  that  the 
plaintiff  has  contracted  himself  out  of  the  Statute  of  Limita- 

(a)  6  Madd.  26. 
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tions,  or  that  the  recital  of  the  deed  satisfies  Lord  Ten-         1836. 
terden*s  Act.    Dickenson  v.  Haljivld  {a). 

In  the  view  which  has  been  taken  of  tlie  case  on  behalf  «. 

of  the  defendant,  it  seems  unnecessary  to  argue  the  ques-         ^^"^' 
tion  of  confirmation. 

Mr.  Metcalfe^  for  the  defendants,  the  trustees,  ob- 
served, that  the  bill  prayed  relief  which  materially  affected 
his  clients.  They  were  called  upon  to  reconvey  the  whole 
estate  to  the  plaintiff,  upon  payment  to  them  of  a  certain  sum 
which  the  plaintiff  alleged  he  had  tendered  to  them,  and 
which  they  had  refused  to  accept.  This  involved  the  ques- 
tion whether  the  tender  made  to  them  was  such  as  rendered 
it  imperative  upon  them  to  accept  it,  and,  upon  their  re- 
fusal stopped  the  payment  of  interest  upon  the  whole 
7000/.  (&).  He  thought  they  ought  not  to  be  called  on  to 
decide  that  question.  [The  Court  concurring  in  this  last 
observation,  Metcalfe  proceeded  no  further  with  his  ar- 
gument.3 

Upon  the  question  of  arbitration,  the  counsel  for  Tho- 
mas Dalby  here  referred  to  Webster  v.  Bishop  (c),  Whit* 
mel  ▼•  Farrel  (c/),  and  Francis*s  Maxims, 

Sir  Charles  Wether ell^  in  reply — No  case  in  law  or 
equity  has  been  produced  to  sanction  the  proposition  laid 
down  in  this  hill.  The  question  is,  whether  if  A.  and  B. 
contract  by  deed  to  refer  the  matters  in  dispute  between 
them  to  arbitration,  and  one  dies,  it  is  or  not  discretion- 
ary with  a  court  of  equity  to  compel  the  parties  to  name 
new  referees.  The  practice  of  the  Court  gives  a  negative 
to  that  proposition  in  all  its  shapes  and  forms.     One  rea- 

(a)  5  G.  &  P.  46;  1  Mood.  &  ^.  Brown,  1  C.  &  P.  288.  See  ante, 
Rob.  141.  p.  17(). 

(ft)  Co.  Litt.  203  a;  lUad  v.         (c)  Pre.  Ch.  223. 
Goidr'mg,  2  M.  &  S.  86 ;  Alexander         (d)  1  Ves.  ten.  256. 

VOL.  II.  O  F.Q.  BX. 
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1886.         son  is,  that  the  Court  will  not  make  itself  subsidiary  or 
ancillary  to  a  private  agreement  of  that  description.    An- 
other ground,  which  is  the  direct  one,  is,  that  although  a 
court  of  equity  will  execute  that  agreement  which  the 
parties  themselves  have  made,  it  will  not  make  a  fresh 
agreement  for  the  parties,  by  applying  to  it  principles  of 
similitude  or  analogy.    If  the  Court  deviated  from  this 
rule,  its  jurisdiction  would  be  afloat,  as  it  were ;  and  even 
if  this  rule  were  not  sustained  by  analogy  to  that  of  courts 
of  law,  it  would  not  be  an  insuperable  objection :  because 
it  is  not  always  that  in  matters  of  practice  courts  of  equity 
can  follow  the  law ;  the  form  of  proceedings  in  the  re- 
spective courts  being  different    But  here  it  so  happens 
that  the  legal  rule  doej  support  the  analogy.     If  the  ver- 
dict ascertains  the  extreme  limit  to  which  the  damages 
may  go»  the  parties  say  they  will  not  trouble  the  Court 
with  investigating  all  the  items^  and  the  matter  is  refer- 
red to  lirbitration*     If  then  one  of  the  parties  refuse  to 
name  an  arbitrator,  the  Court  says,  You  have  admitted 
upon  the  records  of  the  Court  that  so  much  is  due,  and 
you  shall  proceed  with  the  arbitration*    Bat  how  does 
that  affect  the  present  case  ?     Is  there  any  authority  for 
saying  that  this  deed  is  a  verdict  for  5000/.  ?     Is  it  a  judi- 
cial proceeding?  Can  it  be  called  matter  of  record?  Even 
where  a  verdict  has  been  taken  for  damages  subject  to 
the  award  of  an  arbitrator,  a  court  of  law  will  not  in 
doubtful  cases  enforce  the  arbitration:   Hall  v.  Pkil^ 
tips  (a).    It  is  clear,  therefore,  that  the  rule  of  courts 
of  equity  is  not  peculiar  to  their  jurisdiction ;  and  is  there 
any  thing  in  this  case  so  stringent  or  exigent  upon  them 
that  they  shall  begin  a  new  rule  ?    In  Milnes  v.  Gery, 
Sir  William  Grani  said  that  an  agreement,  whens  thei« 
is  no  pariy  lo  fix  the  price,  is  inoperative  quasi  nulla 
preiio  statute.     Here,  therefore,  there  is  no  operative 

(«)     M.  h  Scoit,  167  (  9  Bhig.  89. 
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•greement;  and  if  the  Court  drires  the  parties  into  the  1^36. 
Master's  office,  it  will  make  a  new  agreement  for  them, 
precisely  as  if  it  compelled  the  party  to  choose  A.  as  an 
arbitrator  instead  of  B. :  and  is  it  to  be  contended  that 
the  Court  could  compel  that  choice,  when  it  is  clear  from 
the  evidence,  that  the  arbitrators  originally  named  were 
chosen  from  motives  of  private  confidence  ? 

With  respect  to  the  declaration  of  trust,  it  is  argued 
that  the  debt  being  admitted  by  the  deed,  the  amount  of 
it  must  be  referred,  with  all  the  stipulations  of  the  deed, 
to  «  new  referee.  But  is  this  such  an  absolute  admission 
of  the  debt  as  can  be  laid  before  another  referee  ?  No ; 
there  is  nothing  but  a  recital  that  the  bills  are  of  a  certain 
age,  and  that  upon  an  adjudication  upon  tliem  in  the  man- 
ner stated  in  the  deed,  the  Statute  of  Limitations  shall  not 
be  set  up.  But  there  is  nothing  in  the  deed  to  signify 
that  it  shall  not  be  set  up  in  any  other  court  Can  you 
say  that  this  is  an  admission  which  is  to  be  received  before 
every  tribunal,  when  the  deed  recites  that  the  balance  to 
be  found  due  upon  the  accounts  *Hs  to  be  ascertained 
and  paid  in  manner  hereinafter  mentioned  ?**  It  is  a  falla- 
cy, upon  every  rule  of  construction,  to  make  this  a  simple 
admission  of  a  debt.  The  plaintiff  said — If  my  arbitrators 
are  named  the  judges,  I  will  consent  that  they  shall  take 
the  account,  and  the  statute  shall  be  waived ;  but  that  was 
the  extent  of  his  admission.  Can  it  be  contended  that 
under  such  a  special  agreement  as  this  the  Court  may 
say*  Though  in  other  respects  the  deed  falls  to  the  ground, 
yet  we  will  abstract  the  admission  and  give  it  a  universal 
ehsraeter ;  and  therefore  you  must  consent  not  to  set  up 
the  statute  ?  The  case  of  Kennetl  v.  Millbank,  as  far  as 
it  goes,  is  favourable  to  the  plaintiff;  at  all  events  the 
judges  did  not  there  decide  that  the  deed  should  operate 
for  one  purpose  and  not  for  another.  This  deed  was  most 
oppressively  obtained,  and  even  if  it  were  practicable  to 
refer  the  accounts  to  the  Master,  they  must  be  dealt  with 

oS 
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1836.  in  the  ordinary  nianner5  and  without  reference  to  the  deed. 
In  cases  like  the  present,  all  the  authorities  go  to  the 
entire  destruction  of  the  instrument.  What  has  been  said 
as  to  the  extent  of  the  solicitor*s  lien  is  not  applicable  to 
this  unfair  transaction. 

June  28/A.  Alderson^  B. — In  these  two  bills,  which  are  cross  bills, 
the  plaintiff  Cbeslyn  seeks  to  set  aside  the  lien  claimed  by 
the  defendant  Thomas  Dalby  on  the  estate  mortgaged 
to  the  other  two  defendants,  and  to  have  a  reconveyance 
on  payment  to  them  of  a  specific  sum  deposited  (after 
having  been  previously  tendered  to  them)  in  the  hands  of 
third  persons  for  their  use.  On  the  other  hand,  the 
trustees  claim  to  hold  the  estate  until  the  sum  of  7000L, 
with  interest  to  the  present  time,  shall  be  paid  to  them ; 
and  further,  until  the  defendant  Thomas  Dalby's  lien  in 
respect  of  the  debt  claimed  by  him  is  also  satisfied.  And 
in  the  cross  bill,  Thomas  Dalby  claims  relief,  and  that  the 
Court  shall  enforce  the  arrangement  contained  in  the  de- 
claration of  trust,  dated  22nd  April,  1830,  either  by  com- 
pelling Cheslyn  to  nominate  an  arbitrator,  or  by  referring 
the  account  between  the  parties  to  the  Master  on  the  same 
terms  as  the  arbitrators  originally  named  were  empowered 
to  ascertain  the  balance. 

The  question  has  been  very  fully  and  ably  discussed, 
and  is  to  be  resolved  into  two  inquiries,  of  which  the  first 
is.  Whether  the  transaction  between  the  plaintiff  Ches- 
lyn and  the  defendant  Thomas  Dalby  was  a  fair  transac- 
tion— or  whether  it  was  one  in  which  the  latter,  availing 
himself  of  his  character  of  attorney,  has  obtained,  in  a  case 
in  which  he  was  acting  as  attorney  for  Cheslyn,  a  greater 
remuneration  and  advantage  for  his  services  in  that  behalf 
than  his  regular  and  ordinary  fees,  in  which  case,  on  the 
grounds  of  public  policy,  it  is  contended  the  transaction 
ought  to  he  set  aside  altogether. 

There  is  no  doubt  that  the  courts  of  equity  have  always 
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exercised  a  very  jealous   superintendence  over  transac-        1836. 

tions  between  attorney  and  client.     In  Wells  y.  Middte- 

ton  (a).  Lord  Thurlow  goes  very  fully  into  the  question, 

and  lays  it  down  broadly,  that  it  is  perfectly  well  known 

that  an  attorney  cannot  take  a  gift  or  gratuity  whilst  the 

client  is  in   his  hands,  nor  instead  of  his  bill.     And  in 

Walmesley  v.  Booth  (6),  Lord  Hardwicke  lays  the  same 

principle  down,  and  confirmed  it  in  Saunderson  v*  Glass 

(c).     Again,  Lord  Eldon^  in  Hatch  v.  Hatch  (d),  and 

Lord  Erskine,  in  Wright  v.  Proud  (e),  agree  with  this, 

as  being  the  law  even  where  no  fraud  is  imputable  to  the 

attorney.     But  I  do  not  find  it  laid  down,  that  where 

only  a  security  has  been  given  for  a  debt  really  due,  or  for 

a  reasonable   reward  for  services  already  rendered,  the 

Court  will  &et  such  security  aside.     Indeed,  in  the  case 

of  Walmesley  v.  Booth,  Lord  Hardwicke  suffered  the 

bond  to  stand  as  a  security  for  what  was  really  due,  and 

referred  the  amount  of  that  proper  compensation  to  the 

Master. 

Upon  looking  at  the  facts  of  this  case,  I  think  I  am 
bound  to  say  that  I  see  nothing  whatever  in  them  which 
can  in  the  least  fix  upon  Mr.  Thomas  Dalby  the  impu- 
tation of  any  improper  conduct :  and  that  is  the  case 
even  if  we  take  the  transaction  as  really  a  stipulation  made 
by  him,  and  not  by  his  brother  on  his  behalf.  There  is 
some  little  ambiguity  in  tbe  evidence  as  to  this ;  but  inas- 
much as  it  was  a  stipulation  only  for  his  benefit,  and  to 
which,  when  his  brother  made  it,  he  clearly  assented — ^if, 
indeed,  he  did  not  originally  suggest  it — I  think  the 
reasonable  mode  of  viewing  the  case  is  to  treat  it  as  a 
stipulation  made  by  him.  It  seems  to  me,  however,  to 
be  well  made  out  that  he  had  bond  fide  claims  to  a  con* 

(«)  1  Cox,  112.  <iQ  9Ve8.2<M. 

(6)  2  Atk.  27.  (c)  13  Ves.  138. 

(c)  2  Atk.  296. 
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1836.  siderable  amount  upon  Mr.  Cheslyn,  which  had  long  been 
pending  and  unsettled ;  and  whicii  had  been  the  subject 
of  much  arrangement  between  the  parties.  It  appears 
to  me  highly  probable,  that  a  great  part  of  these  claims 
was  well  founded ;  and  that  there  was  a  moral  obligatioa 
at  all  events  as  to  a  great  part,  and  a  legal  obligation  as 
to  some  part  of  the  debt  binding  upon  Mr.  Chesljm  at 
the  time  when  the  transaction  took  place* 

I  am  by  no  means  satisfied  that,  if  we  look  to  the  sub- 
stance of  the  transaction,  and  not  merely  to  the  form  of 
it,  Mr.  Dalby  can  properly  be  considered  a«  having  acted 
in  this  business  as  the  attorney  for  Mr.  Cheslyn*  It  is 
clear  that  Mr.  Cheslyn  was  attended  and  assisted  by 
other  persons,  his  undoubted  attornies,  and  Thomas  Dalby 
4tppears  to  me  to  have  acted  with  them,  rather  as  an  agent 
for  Cheslyn  the  mortgagor  in  procuring  the  money,  and 
as  the  attorney  for  the  trustees,  who  were  the  mortgagees 
lending  it.  It  is  true  that  he  has  made  charges  as  an 
attorney  in  respect  of  the  preparation  of  the  deeds,  &€•» 
and  that  in  his  bill  he  names  Mr.  Cheslyn  as  his  client. 
But  it  is  no  uncommon  practice  for  the  ezpence  of  such 
deeds  Jo  be  charged  on  the  mortgagor  by  the  attorney  for 
the  mortgagees — and  the  mere  form  of  making  out  the 
bill  to  Cheslyn,  instead  of  to  the  trustees,  when  it  was  to 
be  paid  in  any  event  by  Cheslyn,  does  not  appear  to  me 
to  be  at  all  conclusive.  Looking  therefore  at  all  the  cir- 
cumstances of  this  case,  in  the  absence  of  fraud,  and  at  all 
events  in  the  doubt  whether  Dalby  was  really  the  attwney 
for  Cheslyn  at  this  time — the  plaintiff  having  had  die  pre- 
sence of  other  attornies  acting  for  him  and  on  his  behalf 
when  this  deed  was  executed,  and  there  being  a  bandjide 
debt  due,  for  which  alone  this  was  to  be  a  security — I 
am  not  prepared  to  say  that  this  case  falls  within  those 
general  principles  so  well  laid  down  in  the  authorities  to 
which  I  have  referred,  and  to  which  I  give  my  most 
cordial  assent.    Perhaps,  indeed,  in  the  view  I  take  of 
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tbb  C9i9e,  after  the  events  which  have  since  occurred,  it        1936* 
i«  oot  absolutely  neceasary  for  me  to  dei^ide  that  point. 

Snppotttig  that  the  transactipu  is  unimpeachable  on  the 
first  grouod  taken  by  the  plaintiff,  the  question  next 
srises-— irhat  is  now  to  be  done  between  the  parties? 
Here*  the  arbitration  originally  agreed  on  has  by  the 
dfath  of  the  arbitrator  and  umpire  been  wholly  frustrated* 
And  tbe  question  arises  whether  the  Court  can  now  enforce 
the  specific  performance  of  the  agreement  in  the  decla- 
ration of  trust,  by  compelling  Cheslyn  to  name  a  fresh 
referee^  or,  in  case  of  his  refusal,  by  referring  the  account 
to  the  Master :  and  if  so,  upon  what  terms  must  this  be 
done!  Here,  the  plaintiff  Cheslyn  comes  into  Equity  to 
ask  relief,  and  before  he  can  obtain  that  relief*  he  must 
of  courae  perform  what  the  Court  shall  deem  to  lie  equit<^ 
aUe,  that  is  to  say,  the  substance  of  his  agreement.  Now, 
what  ia  that  ?  Th^e  is  a  recital  that  the  plaintiff  Cb^slyn 
wasj  «ipon  an  account  commencing  in  1797,  and  continued 
down  to  the  time  of  the  agreement,  indebted  to  Thomas 
Dalby,  but  that  the  balance  was  not  ascertained.  It  is 
first  provided,  that  to  tbe  extent  of  5000/.,  there  should 
be  a  Uen  on  the  estates  mortgaged  for  that  balance  when 
ascertained.  And  then  the  deed  goes  on  to  provide  for  a 
special  mode  of  ascertaining  that  balance.  If  the  parties 
cannot  agree  on  it,  it  is  to  be  ascertained  by  arbitration* 
Two  persons  are  named  to  be  the  referees,  with  power  to 
name  a<i  umpire :  and  tlvere  is  then  a  special  clause,  that 
in  taking  the  accounts,  such  arbitrators  and  umpire  are 
not  to  allow  the  claim  to  be  defeated  by  the  Statute  pi* 
LJAitations. 

Now,  I  think  this  agreement  is  composed  of  twodistinrt 
parts  :^  1st,  It  is  admitted  that  there  is  some  balance  due 
to  Thomas  Dalby ;  and  it  is  agreed  that  the  estate  is  to 
be  subject  to  a  lien  for  that  balance.  But,  Sndly,  there  is 
also  an  agneement  as  to  a  specific  mode  of  ascertaining 
thai  balance  in  case  of  dispute.   Now,  the  latter  alone  has 
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1836.         failed,  by  events  over  which  the  parties  had  no  controul* 

Chesltn       ^"*  ''  seems  to  me,  that  notwithstanding  this,  the  former 

9-  part  remains  entire,  and  if  Mr.  Cheslyn  has  admitted  that 

there  is  a  balance  due,  and  lias  by  a  deed,  executed  under 

such  circumstances  as  that  it  ought  to  be  enforced,  agreed 

that  his  estate  shall  be  subject  to  a  lien  for  that  balance, 

vrhy  am  I  to  decree  a  reconveyance  of  the  estate  without 

compelling  him  to  fulfil  that  part  of  his  agreement?     It 

appears  to  me  that  I  ought  not  to  do  so — and  that  in  this 

,         case  I  ought  to  declare  that  such  lien  exists. 

But  according  to  this  view  of  the  case,  the  special  mode 
of  ascertaining  the  balance  has  failed ;  and  the  Master 
therefore,  in  taking  the  account,  ought  to  allow  to  Mr. 
Cheslyn  the  benefit  of  the  Statute  of  Limitations,  and  all 
other  defences  which  could  legally  have  been  made  by 
him  at  the  date  when  the  declaration  of  trust  was  ex- 
ecuted. For  the  proper  mode,  as  it  seems  to  me,  of  con- 
struing Mr.  Cheslyn's  stipulation,  is  to  take  the  whole 
clauses  as  to  the  arbitration  together.  If  the  balance  had 
been  settled  in  the  way  proposed,  and  by  the  individuals 
named,  it  might  be  in  his  judgment  reasonable  to  give  a 
greater  latitude  to  the  discretion  of  his  selected  judges. 
But  it  would  not  be  in  accordance  with  this  to  give  the 
same  power  to  the  Master  as  to  other  persons  not  in  the 
same  situation.  That  bargain  alone  which  the  Court 
clearly  sees  that  he  has  made,  ought  to  be  enforced. 
But  it  is  not  clear  to  me  that  this  was  more  than  an  abso- 
lute agreement  that  the  estate  should  be  bound  for  the 
true  balance,  with  a  conditional  waiver  of  the  defence  of 
the  Statute  of  Limitations,  in  case  the  balance  was  deter- 
mined by  selected  judges. 

Upon  the  whole,  then,  in  the  first  case  of  Cheslyn  v. 
Dalbj/f  I  propose  to  decree  that  the  account  should  be 
referred  to  the  Master — that  he  should  take  the  account, 
and  ascertain  the  balance  on  the  22nd  April,  1830,  allow- 
ing all  defences  that  could  have  been  made  by  Mr.  Cheslyn 
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at  that  date;  and  that,  having  ascertained  such  balance, 
he  should  allow  interest  thereon  from  that  date  to  the 
present  time,  and  that  on  payment  of  7000/.  and  interest 
to  the  trustees,  and  also  tiiis  ascertained  halance  with 
interest  to  Mr.  Thomas  Dalby,  the  trustees  should  be 
directed  to  reconvey  the  estates  to  Mr.  Cheslyn. 

I  shall  reserve  the  question  of  costs  as  to  Mr.  Thomas 
Dalby,  till  the  report  has  been  made. 

It  seems  to  me  that  the  trustees  ought  to  have  theircosts. 

The  cross  bill  I  think  should  be  dismissed,  and  with 
coats. 

Decree  accordingly. 


On  this  day  the  cause  was  spoken  to  on  the  minutes.  Nov.  24ih. 

Alderson,  B. — I  have  considered  the  point  respect- 
ing the  Statute  of  Limitations.  It  appears  to  me  that 
the  defendant,  Thomas  Dalby,  ought  not  to  be  precluded 
from  contending  before  the  Court  that  he  is  not  barred  by 
the  statute ;  though  I  do  not  think  he  will  ultimately  succeed 
in  that  argument  I  think  that  the  deed  which  speaks 
of  the  balance  being  due  cannot  be  coupled  with  parol 
evidence  of  the  amount  of  the  balance ;  yet  there  are  two 
authorities  in  which  the  question  has  arisen.  In  Dixon  v. 
Deveridge  (a),  Lord  Tenterden  thought  that  a  parol  ad- 
mission of  a  balance  being  due,  coupled  with  parol  evi- 
dence of  the  amount  of  the  balance,  would  take  the  case 
out  of  the  statute.  Now,  as  the  same  learned  judge  says  in 
Dickenson  v.  Hatfield {b),  that  the  object  of  the  statute  was 
to  procure  that  in  writing  for  which  words  were  previously 
sufficient,  it  may  be  contended  that  a  written  admission 
may  now  be  coupled  with  parol  evidence  as  to  the  amount, 
in  the  same  way  as  a  parol  admission  was  coupled  with  parol 

(a)  2  C.  &  P.  109.  (6)  5  C.  &  P.  46. 


S09  BQVITY  CABMS  IN  THS 

iaa6u  eridence  before  the  statute.  I  shall  therefore  leave  it  for  tha 
Court  to  say,  on  a  future  occasiou,  whether  the  deed  in 
questioov  coupled  with  the  evidencey  has  the  effect  of 
placing  this  case  within  the  range  of  sudi  cases  as  DimoB 
V,  Jieveridge* 

Therefore  let  the  Master  fiod  the  amount  of  what  was  due 
to  the  defendant,  Thomas  Dalby*  within  six  years  before  the 
execution  of  the  deed,  and  also  find  what  was  due  before 
that  time :  the  plaintiff  on  the  one  hand  not  to  be  precluded 
from  the  benefit  of  proof  of  payment  or  of  satisfaction  tb 
be  inferred  by  the  Master  from  length  of  time ;  and  the 
defendant  on  the  other  hand  not  to  be  precluded  from 
setting  up  the  deed  as  an  answer  to  the  Statute  of  Limi- 
tations. 


29<A. 


Sarah  freeman  tIwNEY,  by  her  win  dated 
the  19th  July,  1780,  gave  and  bequeathed  to  her  brother. 


In  1780  the 
Interest  of  a 
turn  of  money 

fo*!L  f*"h«r**  James  Horniblow^  certain  leasehold  estates,  upon  trust  to 

life,  and  after  pay  the  rents  and  profits  thereof  to  her  daughter^  EliaM- 

principal  to  her  beth  Barnes,  for  her  separate  use  for  life,  and  after  the 

Betwe^  17S4  ^^^^  of  the  said  Elizabeth  Barnes,  upon  certain  trusts  for 

and  1795  pro-  the  benefit  of  the  testatrix's  grand-cliildren,  Samuel  Barnes 

ceedingt  in  '^ 

Chancery,  in  and  the  plaintiff,   who  were  the  children  of  Elisabeth 

wefe  partes,  Bamos;  and  after  giving  certain  legacies,' the  testatrix 

iwSMt'the***^  gave  and  bequeathed  to  the  said  James  Horniblow,  his 

leEecvtor,  and  ezecutors  and  administrators,  the  sum  of  300/.  upon  frust. 

« decree  for  an  .  ,  .  11- 

account  was  ob-  to  piacc  the  same  out  at  interest^  and  pay  the  interest  unto 
wtf^not'adSl     ^^^  ^^^^  daughter,  for  her  separate  use;  and  after  the 

upon.    Prom 

that  tfane  till  182S,  no  application  was  made  by  B.  for  hor  legacy,  nor  did  it  appear  Aat  A.  had 
of  late  years  received  her  interest.  On  the  other  hand,  it  was  suted  by  the  representstives  of 
the  ezecQtor,  and  firom  circmntuncea  it  appeared  probable,  that  the  legacy  was  paid  by  the  exe- 
cutor many  years  ago  to  A.  and  B.  jointly,  or  to  one  of  them  with  the  consent  of  the  «ther  i^^Ihld, 
nerertheless,  that  payment  of  the  legacy  in  the  mode  suggested  could  not  be  presumed,  such  mode 
of  payment  being  contrary  to  the  presumed  duty  of  an  executor : — Held,  also,  that  A.  not  dying 
till  1830,  B.'s  claim  was  not  barred  by  the  Statute  of  Limitations. 
A  residue  bequeathed  by  will  is  deaily  within  the  provisions  of  the  stat  3  &  4  Will  4,  c.  27,^ 4 (K 
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detth  of  her  said  daughter  to  pay  and  apply  the  interest  16dS- 
of  the  said  sam  of  300/»  as  a  further  help  and  assistance 
towarda  the  support  and  bringing  up  of  her  said  grand- 
ehildren,  Samuel  Bamea  and  the  plaintiff,  until  their  re* 
spective  ages  of  twenty-one  years ;  and  the  testatrix  there* 
by  gave  to  her  said  grahd*children  the  said  sum  of  3002., 
to  be  paid  them  as  they  should  respectively  attain  such 
agea,  in  equal  shares  and  proportions  $  but  in  case  her 
■aid  daughter  should  aurviTe  her  husband,  then  the 
testatrix  gave  and  bequeathed  to  her  the  sura  of  lOQl. 
part  of  the  said  sum  of  SOOL,  to  be  paid  to  her  as  soon  as 
eonveniently  might  be  after  her  said  huaband's  decease « 
and  after  giving  certain  specific  bequests,  the  testatrix 
gaTe  all  the  residue  of  her  personal  estate  to  her  said 
grand-children,  to  be  equally  divided  between  them,  when 
they  should  attain  the  age  of  twenty-one  years;  and  she 
appointed  James  Homiblow  her  executor. 

The  testatrix  died  in  August,  1780,  leaving  the  several 
persons  named  in  her  will  surviving  her.  James  Horni* 
blow  proved  her  will,  and  died  in  1791,  leaving  W.  T. 
Horniblow  his  executor;  and  W.  T.  Homiblow  died  in 
18S8,  leaving  the  defendants  his  executors.  Samuel 
Barnes  attained  his  age  of  twenty-one,  and  died  in  the 
year  1800  intestate,  and  without  having  been  married,  and 
letters  of  administration  of  his  personal  effects  were  granted 
to  the  plaintiff.  Elisabeth  Barnes  died  in  January,  1830, 
baying  survived  her  husband,  Thomas  Barnes. 

Upon  the  death  of  Thomas  Barnes,  James  Horniblow, 
the  executor,  paid  to  the  use  of  Elizabeth  Barnes  the  sum 
of  100^,  part  of  the  before-mentioned  sum  of  SOO/.,  pur^ 
suant  to  the  directions  of  the  will :  but  the  present  bill, 
which  was  filed  in  June,  1835,  charged  that  neither  James 
Homiblow  nor  his  representatives  ever  paid  more  than  the 
above  sum  of  100/.,  or  ever  duly  accounted  for  the  xesi* 
due  of  ttie  estate  of  the  testatrix  ;  and  it  prayed  the  usual 
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1836.        accounts,  and  payment  of  what  might  be  found  due  to  the 
plaintiff  on  taking  those  accounts. 

The  bill  contained  a  charge,  which  was  not  supported 
by  any  evidence,  that  the  interest  on  SOO/.,  being  the  re- 
mainder of  the  legacy  of  SOO/.,  after  payment  of  the  above 
sum  of  100/.,  was  paid  to  Elizabeth  Barnes  by  James  Hor- 
niblow  and  his  representatives  to  the  time  of  her  death. 
The  bill  also  charged  that  in  the  year  1784,  some  dis- 
putes having  arisen  between  Elizabeth  Barnes  and  James 
Horniblow  concerning  the  estate  of  the  testatrix,  those 
disputes  were  referred  to  arbitration,'  and  that  it  was 
awarded  and  declared  that  James  Horniblow  had  in  his 
hands  the  sum  of  S9S/.  IS^.,  part  of  the  said  sum  of 
800/.;  and  that  he  should  proceed  to  get  in  the  out- 
standing personal  estate  of  the  testatrix,  and  invest  the 
same  upon  the  trusts  of  the  bill.  The  bill  also  charged 
admissions  both  by  James  Horniblow  and  W.  T.  Horni- 
blow, that  they  were  respectively  accountable  for  the  said 
sumofl^9S/.  I2s. 

The  defendants  by  their  answer  stated,  that  they  had 
been  informed  by  their  solicitors  that  the  latter  had  cer- 
tain papers  in  their  custody,  which  were  very  voluminous, 
and  which  had  not  been  read  by  the  defendants,  whereby 
it  appeared  that  in  consequence  of  disputes  between  the 
parties,  a  bill  had  been  filed  in  178i  by  the  plaintiff's 
family,  including  herself,  who  was  then  an  infant,  against 
James  Horniblow  in  relation  to  the  will  of  the  testatrix ; 
that  that  suit  terminated  in  the  arbitration  and  award 
stated  in  the  bill ;  that  it  did  not  appear,  however,  that 
that  award  was  ever  acted  upon,  for  that  the  bill  was  af- 
terwards amended,  and  in  179S  was  revived;  and  that  in 
November,  1795,  a  decree  was  made  for  an  account  of  the 
personal  estate  of  the  testatrix  come  to  the  hands  of  James 
Horniblow,  with  a  reservation  of  further  directions.  The 
defendants  then  staled  that  it  did  not  appear  that  the  de- 
cree \vi;s  ever  drawn  up,  but  that  all  the  matters  of  the 


Prior 


COURT  OF  EXCUEQUKR.  303 

suit  were  referred  to  the  final  award  of  Benjamin  Johnson,         1836. 
Esq.,  barrister,  who  awarded  206/.  18^.,  as  the  total  sum 
due  from  the  estate  of  James  Horniblow  to  the  plaintiif.  v. 

The  defendants  then  expressed  their  belief  that  the  plain- 
tiff and  her  brother  had  long  before  that  period  attained 
their  full  age,  and  "  that  on  or  about  the  year  1803,  with 
the  consent  of  all  parties  interested,  the  said  sum  of  2061. 
ISs,  was  paid  to  the  said  Elizabeth  Barnes,  Samuel  Barnes, 
and  the  said  plaintiff,  or  to  some  or  one  of  them,  with  the 
privity  of  the  rest  of  them ;  and  that  from  that  time  none 
of  those  parties  had  any  claims  or  rights  against  James 
Horniblow  or  his  estates  or  representatives.'*  The  de- 
fendants then  alleged,  that  from  the  year  1803  till  the 
month  of  October,  1828,  when  the  plaintiff  sent  a  letter  to 
the  defendant  on  the  subject,  no  dealings  had  ever  taken 
place  between  the  plaintiff  and  her  family,  on  the  one 
part,  and  Horniblow  or  his  representatives  on  the  other, 
relative  to  the  matters  in  question.  They  submitted  that 
after  the  lapse  of  so  many  years,  all  claim  of  the  plaintiff 
under  the  will  of  the  testatrix  must  be  presumed  to  be 
satisfied  ;  they  insisted  that  the  laches  of  the  plaintiff 
was  a  bar  to  any  relief  in  a  Court  of  Equity,  and  they 
claimed  the  benefit  of  the  Statute  of  Limitations. 

The  letter  of  October,  1828,  referred  to  in  the  answer, 
was  written  and  s(>nt  by  the  plaintiff  apparently  without 
the  knowledge  of  her  mother,  Elizabeth  Barnes,  who  was 
then  living.  It  was  followed  by  a  letter  from  the  plain- 
tiff's attorney,  stating  the  plaintiffs  claim,  Trom  the  lan- 
guage of  which  it  was  to  be  inferred  that  Elizabeth  Barnes 
was  dead.  With  respect  to  the  award  which  the  defend- 
ants alleged  to  have  been  made  by  Johnson^  there  was 
reason  upon  the  whole  evidence  to  conjecture  that  their 
statement  was  correct,  but  they  failed  in  their  proof  of  it, 
from  inability  to  produce  the  deed  of  reference  or  arbitra- 
tion bond. 
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1836.  Mr.  SimpUnsM  and  Mr.  Teed,  for  the  plaintiff— The 

defence  is,  that  the  plaintifTs  claim  is  barred  by  the  Sta- 
tute of  Limitations  (a).  That  cannot  be  the  case,  at  all 
events,  as  regards  the  sum  of  200/,;  because,  in  order  to 
bar  a  legacy  of  that  description,  the  statute  must  have 
run  twenty  years  after  the  right  to  receive  payment  has  ac- 
crtted«  Here  the  right  of  payment  did  not  accrue  till  the 
death  of  Elisabeth  Barnes,  the  tenant  for  life,  in  January, 
1830.  As  to  the  residue,  it  may  be  questioned  whether 
it  is  within  the  meaning  of  the  statute*  The  statute  does 
not  in  terms  comprehend  the  residue ;  the  reason  for  which 
seems  to  be,  that  the  40th  section  of  the  statute  only  ap- 
plies to  liquidated  sums.  A  residue  requires  accounts  to 
be  taken  and  other  proceedings  to  be  had  before  it  can  be 
ascertained;  and  supposing  it  to  have  been  ascertained 
and  agreed  upon  between  the  parties,  it  is  probable  that 
the  words  of  that  section  would  apply ;  but  here  there  is 
no  evidence  of  an  account  being  taken,  or  any  settlement 
having  taken  place.  The  utmost  extent  to  which  the  de- 
fendant could  go  in  proving  a  balance  would  be  the  proof 
of  Johnson's  award  ;  but  in  that  they  fail  altogether. 

Supposing  the  plaintiff's  claim  not  to  be  barred  by  the 
statute;  the  question  is,  whether  it  is  affected  by  the  law 
as  it  stood  previously  ?  Cases  occurred  before  the  statute, 
in  which  it  was  discussed  whether  certain  legacies  could 
fairly  be  presumed  to  have  been  settled  after  the  lapse  of 
twenty  years.  A  point  of  that  nature  came  before  Lord 
Brougham,  in  Campbell  v.  Graham  (6),  in  which  his  lord- 
ship's judgment,  reversing  that  of  Sir  John  Leach,  was 
affirmed  in  the  House  of  Lords.  His  lordship  held,  that 
where  there  are  no  circumstances  to  rebut  that  presump- 
tion, it  would  be  in  favour  of  the  legacy  being  satisfied ; 
and,  in  the  case  before  him,  he  thought  the  presumption 
was  not  rebutted.    The  present  is  directly  the  reverse  of 

(a)  3  &  4  WiU.4,  C.29.  (b)  1  Rius.  &  M.  463. 
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that  case.  Can  there  be  any  circumstances  stronger  than  1836. 
there  are  here,  with  reference  to  such  a  presumption? 
The  same  parties  who  were  entitled  to  the  residue,  were 
entitled  to  the  legacy  of  dO0/«  That  has  ncTcr  been  paid 
to  then*  or  invested  for  their  benefit.  If  so,  it  follows 
almost  of  coarse  that  the  residue  never  was  accounted 
for. 

Mr.  Temple  and  Mr.  J.  Ruisell,  for  the  defendants,  were 
directed  by  the  Court  to  confine  themselves  to  the  question 
as  to  the  200/.«— The  adjudication  of  this  matter  in  1795, 
flisposes  of  the  present  suit.  The  Court  then,  at  the 
anit  of  the  same  plaintiff,  and  between  parties  representing 
the  same  interests,  made  the  same  decree  as  is  now  sought 
for.  Since  that  time  the  plaintiff  has  taken  no  steps  to 
enforce  her  rights.  Parties  who  lie  by  for  thirty  or  forty 
years  have  no  right  to  expect  strict  evidence  to  rebut  their 
claims.  [Alderson,  B. — If  you  could  shew  that  the  legacy 
was  payable  thirty  years  ago,  there  would  be  much  in  your 
argument.  But  you  do  not  shew  that  the  legacy  was  pay- 
able till  18S0.]  There  was  an  arrangement  in  1803  or 
1804,  which  completely  established  the  right  of  all  par- 
ties. The  plaintiff  was  of  age,  and  might  have  enforced 
the  award  as  much  as  the  tenant  for  life  might  have  done, 
and  had  a  greater  interest  in  so  doing.  Yet  it  is  an  un- 
disputed fact,  that  no  claim  was  ever  made  by  her  till 
1828.  She  had  an  immediate  interest  in  a  sum  which,  in 
her  circumstances,  was  considerable ;  she  had  also  the  be* 
nefit  of  an  impending  suit,  and  yet  not  one  step  was  taken 
by  her  for  the  space  of  thirty  years.  At  the  end  of  that 
period,  the  plaintiff  makes  a  claim  by  letter ;  at  the  same 
time  suggesting  what  she  must  have  known  to  be  false — 
namely,  that  her  mother  was  dead.  Upon  the  whole, 
there  is  sufficient  evidence  from  which  to  presume  that 
the  whole  claim  as  to  the  legacy  was  discharged  in  180S  or 
1804:.    The  plaintiff  was  a  party  to  the  former  suit.    In 
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1836.         the  decree  in  that  suit,   there  would   have  been   a  di* 
^T"^"^     ^       rection  for  payment  to  the  mother  during  her  life,  with 
0.  liberty  to  the  plaintiff  to  apply.     She  had  a  present  im- 

mediate right  to  call  upon  the  executor  to  have  the  money 
invested.  That  is  clear  also  from  the  award.  lAlderson, 
B. — ^You  have  not  got  the  award.  Besides^  suppose  it  to 
have  been  awarded  that  the  money  ought  to  have  been 
inicested  and  paid  to  certain  parties — what  right  have  you 
to  say  that  the  party  paid  was  the  present  plaintiff?]  If 
she  duly  enforced  her  rights  in  that  proceeding,  the  sum 
would  have  been  secured  to  her.  Though  her  enjoy- 
ment was  future,  her  right  to  relief  was  immediate.  In 
Jones  V.  Turberville  (a),  there  were  strong  circumstances 
to  rebut  the  presumption  of  payment  of  a  legacy,  yet  pay- 
ment was  presumed. 

Mr.  Simpkinsonf  in  reply. 

Alderson,  B. — It  seems  to  me  that  the  case  presents 
no  difficulty  as  to  the  question  of  residue.  It  is  clear  that 
residuary  property  is  within  the  act,  and  I  think  also 
within  the  known  rules  relating  to  present  right  of  payment ; 
because  the  party  had  an  opportunity,  as  far  back  as  the 
year  1 800,  or  soon  afterwards,  of  ascertaining  what  was 
the  clear  residue,  and  requiring  payment  of  the  amount. 
The  act  says,  that  all  suits  for  legacies  must  be  instituted 
within  20  years  next  after  a  present  right  to  receive  the 
same  shall  have  accrued  to  the  party  capable  of  giving  a 
release  for  the  same.  Here  the  present  right  to  receive 
the  residue  accrued  thirty  years  ago ;  at  all  events,  it  is 
not  contended  that  any  suit  was  necessary  to  ascertain  it. 
The  plaintiff's  claim  therefore  is  barred  as  to  the  residue. 
The  legacy  of  5200/.  stands  on  a  different  foundation,  and 
I  will  look  into  the  cases  upon  that  subject.  My  present 
impression  is,  that  with  respect  to  that,  the  party  is  entitled 
to  an  account. 

(a)  2Ve«.  11. 


June  29M. 
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ALDER8OM5  B. — I  have  considered  the  question  as  to  the         1836. 
legacy  of  9001^  and  I  have  come  to  the  conclusion  that 
upon  that  point  I  ought  to  make  a  decree  for  the  plaintiff. 
It  is  clear  that  as  there  was  no  present  right  in  the  plain- 
tiff to  receive  that  money  before  the  year  1830,  when  the 
mother  of  Mrs.  Prior  died,  there  can  be  no  ground  for  con^ 
sidering  the  plaintiff's  claim  in  that  respect  as  within  the 
40th  section  oFthe  act*     It  is  said,  however,  on  behalf  of 
the  defendants,  that  I  ought  to  presume  payment  of  the 
legacy  in  question ;  and  the  ground  on  which  that  opinion  is 
sought  to  be  supported  principally  consists  of  a  proceeding 
so  long  back  as  1795,  when  a  previous  suit  not  having  suc- 
ceeded, and  recourse  having  been  then  had  to  a  reference 
which  was  not  acted  upon,  the  parties  were  advised  to  insti- 
tute a  fresh  suit  for  securing  the  benefit  of  the  will  to  Mrs. 
Prior  and  her  two  children.     There  was  a  decree  in  that 
suit,  and  the  parties  to  that  decree  might  have  acted  un- 
der it  for  the  purpose  of  causing  the  money  in  the  hands 
of  the  then  executor  to  be  paid  into  court,  so  as  to  be  put 
out  to  interest,  the  interest  being  paid  to  the  mother  for 
her  life ;  and  her  two  children  after  the  expiration  of  her 
life  interest  receiving  the  200/.    From  that  time,  however, 
to  the  present,  there  is  an  absence  of  all  legitimate  evidence 
on  the  subject.     What  presumption  then  can  be  drawn 
from  the  apparent  acquiescence  of  the  parties  since  the 
year  1795?     From  the  mere  lapse  of  time  the  only  pre- 
sumption that  can  be  drawn  is  this — ^that  what  ought  to 
have  been  done  at  the  commencement  of  the  period  has 
been  done  at  the  end.     But  no  other  conclusion  can  be 
drawn  than  that     The  defendants  insist  that  payment  of 
this  legacy  may  be  presumed ;  but  you  cannot  draw  that  pre- 
sumption from  mere  length  of  time,  because  such  payment 
is  out  of  the  ordinary  course  of  transactions.     When  the 
parties  came  of  age  in  1801  or  180^,  it  was  open  to  them  to 
make  an  arrangement  with  the  executor  which  might  be 
contrary  to  the  presumed  duty  of  the  latter  as  executor. 
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1836. 


They  might  have  said — pay  us  now  what  we  are  entitled  to 
in  futuro — we  are  competent  to  give  yon  a  release.  That, 
however,  is  not  to  be  presumed,  but  proved.  It  must  be 
presumed,  not  that  the  executor  has  not  followed  the  or- 
dinary course  of  his  duty,  but  the  contrary.  Here,  if  the 
legacy  in  question  was  paid  by  the  executor,  it  was  not 
paid  in  the  regular  course  of  his  duty — because  it  could 
not  be  so  paid  till  1830.  If  what  is  suggested  has  been 
really  done  or  might  be  supposed  from  the  documents  to 
have  been  done,  and  the  executor  has  done  it  without  tak- 
ing proper  proof  of  it,  be  has  nobody  but  himself  to  blame. 
The  decree  as  to  the  200L  must  be  for  the  plaintifF. 


Decree  accordingly. 


June  IBth, 

Where  occu- 
piers file  a  bill 
■gainst  a  party 
to  establish  a 
modus,  pending 
a  suit  instituted 
against  them 
by  the  same 
party  for  the 
tithes,  it  is  not 
necessary  for 
them,  in  sup- 
port of  their 
bill,  to  have 
the  defendant's 
admission  of 
their  occupa- 
tion. 


FlSHER  V.  ArLETT. 

A  BILL  had  been  filed  against  the  plaintiffs  in  this  suit 
for  an  account  and  satisfaction  of  tithes  for  lands  which 
were  in  their  occupation  in  April,  1826.  To  that  bill  the 
defendants  pleaded  various  moduses,  and  eight  years  after- 
wards filed  the  present  bill  to  establish  those  moduses. 
The  defendant,  the  plaintiif  in  the  former  bill,  not  having 
by  his  answer  either  admitted  or  denied  the  occupation  of 
Harrison,  one  of  the  present  plaintiffs,  an  exception  was 
taken  to  his  answer  on  that  ground. 

Mr.  Walker,  for  the  exception,  contended  that  there 
must  be  an  admission  of  occupation  by  Harrison  subsequent 
to  April,  1826;  otherwise,  Harrison  would  have  no  title 
to  sue.  A  stranger  cannot  sue  jointly  with  parties  en- 
titled :  Makepeace  v.  Haythome  (a).  If  the  other  parties 
die,  there  is  no*  admission  authorizing  Harrison  to  carry 
on  the  suit. 


{a)  4  Rust.  244. 
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Mr.  Duekworthj  contra,  said  that  as  this  was  a  cross 
bBlf  there  was  nothing  in  the  objection ;  and  be  cited  MitJ. 
PL%\,9SL 

Mr.  Walker f  in  reply,  contended  that  Lord  Redesdale 
only  referred  to  the  case  where  the  original  and  cross  suit 
came  on  together  for  bearing:  here  it  was  uncertain  whe- 
ther the  plaintiff  in  the  original  suit  would  ever  bring  it 
to  a  hearing. 

PsR  CuRiAM.-*It  must  be  considered  as  a  cross  suit. 

Exception  overruled. 


S09 


1S36. 


FlSHBK 

Arlbtt. 


HUMBERSTONE  V.  ChASE.  7,^,^  U^;^ 

Sarah  GAUXHOl^pifl^ her  win,  dated  in  August,  s.  made  a.pe. 
1818,  bequeathed  2200/:  5/.  per  cent,  annuities,  standing  ti|^''aw?dend«*'of 
in  her  name,  in  the  following  manner ;  namely,  the  divi-  certain  stock  to 
dends  of  €00/.,  part  of  that  stock,  to  William  Chase  and  for  their  iWes; 
Elisabeth  his  wife,  for  their  joint  lives,  and  the  hfe  of  the  lfter^ted^eaM 
survivor  of  them;  and  afker  their  deaths  the  principal  to  ofthemrvivor 

'  "^  '^  of  them,  to  go 

such  oi  their  children  as  should  attain  the  age  of  twenty-  to  such  of  their 

one,  or  marry ;  if  none  should  attain  that  age  or  marry,  the  shouidattain2i; 

iwincipal  to  sink  into  the  residue.    And  the  tesUtrix  de-  ^f  "[^c^h  diU^^^ 

dared,  that  in  ease  William  Chase  should  incumber  his  dren,  to  sink 

into  the  residue. 
Upon  the  death 
of  the  tesutriz, 
the  various  beqvests  of  the  will  were  appropriated  to  the  respectire  le^tees,  and  W.  regularly 
leeeived  hu  diTidends,  the  principal  stock  still  standing  in  the  name  of  the  tesutrix.  Afterwards, 
the  wife  of  W.  died,  leaving  one  child  by  W.  In  consequence  of  this  event,  the  executrix  of  S., 
ooUocUng  with  W.  and  other  interested  parties,  applied  to  the  Bank  of  England  to  have  part  of  the 
stock  transferred  to  the  residuary  legatee,  upon  the  representation  that  there  was  no  child  of  W« 
The  Bank  consented  to  the  transfer,  hot  took  a  bond  ot  indemnity,  containing  recitals  from  which 
it  appeared  that  they  had  notice  of  the  will,  and  of  the  appropriation  of  the  legacies.  The  stock 
in  question  was  transferred  to  the  residuary  legatee,  and  ultimately  sold  out: — Held,  that  the 
Bank  were  not  liable  for  the  misapplication  of  the  stock. 

The  Bank  stands  in  relation  to  stock  as  a  depositary  of  goods  in  relation  to  the  goods.  The 
Bank,  tbereldre,  can  only  be  made  responsible  for  a  transfer  of  stock  after  distinct  notice  given  to 
them  of  an  existing  claim  upon  the  stock. 

Although  the  Bank  are  bound  to  allow  the  transfer  to  or  by  the  executor  of  stock  specifically 
boqneathedy  if  the  executor  has  not  assented  to  the  legacy,  yet  it  does  not  fidk>w  that,  if  he  has 
assented  to  the  legacy,  the  Bank  are  bound  to  transfer  it  to  the  legatee. 

p2 
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1836.  share  of  the  dividends,  his  life  interest  should  become 
-J  forfeited,  and  go  to  his  children ;  and  in  default  of  such 

V.  children,  should  sink  into  the  residue.    The  testatrii^  then 

bequeathed  400/.,  other  part  of  the  above-mentioned  stock, 
to  George  Henry  Chase,  to  be  paid  to  him  at  his  a^e  of 
twenty-one  years;  in  default  of  his  attaining  that  age,  such 
stock  to  sink  into  the  residue.  She  then  bequeathed  the 
dividends  of  1200/.,  being  the  remainder  of  the  above- 
mentioned  stock,  to  Margaret  Chase  for  her  life,  and  after 
her  death,  in  equal  moieties  to  Sarah  Hole  and  Margaret 
Humberstone,  the  two  daughters  of  Margaret  Chase,  for 
their  respective  lives ;  after  their  deaths  the  principal  to 
go  to  such  of  their  children  respectively  as  should  attain 
twenty-one  or  marry ;  and  in  default  of  children  attaining 
that  age  or  marrying,  to  sink  into  the  residue.  The  testa- 
trix bequeathed  the  residue  of  her  property  to  Sarah  Hole 
and  Margaret  Humberstone  in  equal  moieties,  and  ap- 
pointed Margaret  Chase  her  executrix. 

The  testatrix  died  in  1819,  and  Margaret  Chase  proved 
the  will,  but  the  stock,  with  the  exception  of  such  parts 
as  were  sold  out,  remained,  during  the  life  of  Margaret 
Chase,  in  the  name  of  the  testatrix.  Margaret  Chase 
finding  the  property  of  the  deceased,  independently  of  the 
stock,  to  be  insufficient  for  the  payment  of  the  debts  and 
funeral  expenses,  sold  out  stock  to  the  amount  of  about 
SOO/.,  which  occasioned  a  proportionate  reduction  of  the 
several  legacies.  Some  time  between  this  period  and  the 
transaction  about  to  be  mentioned,  Elizabeth,  the  wife  of 
William  Chase,  died,  leaving  her  husband  and  one  child 
of  their  marriage,  Margaret  Ellen  Chase,  surviving  her. 

In  October,  1828,  application  was  made  to  the  Bank 
to  permit  the  transfer  of  a  moiety  of  the  .stock  from  which 
William  Chase  received  his  dividends.  The  parties  to 
this  application  were  Margaret  Chase,  William  Chase, 
Sarah  Hole,  and  John  Hole,  the  husband  of  Sarah  Hole. 
Upon  this  occasion  it  was  represented  to  the  Bank,  that 
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William  and  Elizabeth  Chase  were  entitled  to  the  divi-        1836. 
dends  of  this  stock  for  their  lives,  and  that  upon  their  humberston* 
death,  without  leaving  issue,  one  moiety  of  the  principal  «• 

would  go  to  Sarah  Hole  as  part  of  the  residue;  that 
Elizabeth  Chase  had  died  without  leaving  issue;  that, 
therefore,  William  Chase  became  entitled  to  the  dividends 
until  forfeiture ;  and  that,  consequently,  subject  to  his  in- 
terest, Sarah  Hole  was  entitled  to  a  moiety  of  the  prin- 
cipal. 

In  consequence  of  this  representation,  the  Bank  per- 
mitted the  transfer,  and  one  moiety  of  the  stock  in  ques- 
tion was  accordingly  transferred  from  the  name  of  the 
testatrix  into  that  of  Sarah  Hole,  who  afterwards  sold 
out  that  stock.  The  Bank,  however,  made  it  a  condition 
of  such  transfer,  that  the  parties  applying  should  execute 
a  bond  of  indemnity,  for  the  purpose  of  saving  the  Bank 
harmless,  in  case  it  should  ever  appear  that  the  stock  had 
been  improperly  transrerred.  Those  parties,  and  others 
as  .their  sureties,  accordingly  executed  a  bond  of  that 
nature,  which,  in  addition  to  the  circumstances  imme- 
diately calling  for  its  execution,  recited  the  will,  the  re- 
duction of  the  legacies  by  the  sale  of  stock  for  raising  the 
SOO/.,  and  the  subsequent  receipt  of  dividends  by  William 
Chase. 

Margaret  Chase  died  in  18^,  and  Sarah  Hole  took  out 
letters  of  administration  of  the  personal  estate  of  the 
testatrix,  and  obtained  a  transfer  of  the  whole  of  the  stock 
comprised  in  the  will  in  her  own  name.  The  personal  re- 
presentative of  Margaret  Chase  was  not  before  the  Court. 

A  decree  having  been  made  in  this  suit,  without  refer- 
ence to  the  transaction  with  the  Bank,  and  upon  the  sup- 
position that  the  personal  estate  of  the  testatrix  consisted 
of  other  property  besides  the  above-mentioned  stock,  the 
parties  aggrieved  filed  their  supplemental  bill,  and  pre- 
sented their  petition  of  rehearing,  for  the  purpose  of  hav- 
ing the  decree  rectified  so  as  to  secure  to  them  their  rights 
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1836.        under  the  will ;  and  the  principal  qaeetion  upon  the  hear- 
HuMBBRSTONB  ^*  ^^  ^'*'®  ^^  ^^^  pctition  was,  whether,  in  the  event  of 
«-  the  stock  which  had  been  improperly  sold  out  not  being 

otherwise  replaced,  the  Bank  was  liable  to  replace  it. 

Mr.  TemplCf  and  Mr.  Kenyan  Parker ^  for  the  petition. — 
No  doubt  the  petitioners  are  entitled  to  a  decree  against 
Sarah  Hole ;  but  as  the  state  of  her  circumstances  renders 
that  proceeding  useless,  the  question  is,  whether  the  Bank 
is  liable.  If  the  form  of  the  bond  were  such  that  the 
petitioners  could  get  liberty  to  sue  in  the  Bank's  namet 
they  would  not  ask  to  sue  the  Bank,  because  then  they 
would  go  against  the  sureties.  But  this  is  only  an  under- 
taking to  indemnify  the  Bank  for  any  money  they  may 
actually  pay.  It  will  be  said,  that  it  was  an  unnecessary 
proceeding  on  the  part  of  the  Bank  to  take  the  indemnity; 
that  it  was  only  waste  paper;  that  the  executrix  had  a 
right  to  sell  the  stock ;  and  that,  on  the  authority  otFrankUm 
V.  Bank  of  England(a),  the  Bank  could  not  prevent  the  sale. 
That  case,  however,  does  not  decide  that  the  executor 
has  a  general  right  to  transfer  stock  into  his  own  name, 
but  only  when  he  had  not  assented  to  the  legacies.  In 
that  case  there  was  no  evidence  of  assent  Here,  the  bond 
is  evidence  both  of  the  assent  of  the  executrix,  and  that 
the  Bank  had  notice  of  it;  for  it  recites  the  will,  and  that 
the  legacies  had  been  reduced,  and  that  William  Chase 
had  received  his  dividends :  which  could  only  have  been 
by  assent  of  the  executrix. 

But,  independently  of  the  question  of  assent,  the  Bank 
have  taken  upon  themselves  the  management  of  the  stock. 
If  the  deed  had  been  merely  improper,  however  wrong 
the  executrix  was,  the  Bank  might  have  stood  clear.  But 
here  they  rely  upon  a  deed  containing  a  false  recital,  and 
have  altogether  so  mixed  themselves  up  in  the  transaction, 

(a)  9B.  &C.  156;  4M.&R.11. 
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as  .to  be  concluded  from  saying  that  they  are  not  respon-         1836. 
aibte  for  the  misapplication  of  this  fund.     Having  gone  humberstonk 
out  of  their  way  to  join  in  this  transaction,  with  a  fuU  v. 

knowledge  of  its  impropriety  and  irregularity,  they  have 
no  right  to  complain  of  any  hardship  in  being  compelled 
to  make  good  the  deficiency.  Besides,  in  the  first  in- 
stance, they  will  only  be  put  to  the  trouble  of  putting  the 
bond  in  suit  against  the  sureties ;  though,  if  the  sureties 
are  insirfvent,  the  Bank  must  pay.  The  circumstance, 
that  the  personal  representative  of  Margaret  Chase  is  not 
before  the  Court,  is  immaterial.  This  is  not  a  case  in 
which  the  Court  will  compel  us  to  take  out  administration ; 
besides,  when  several  trustees  are  involved  in  one  com- 
mon breach  of  trust,  a  cestui  que  irusif  suffering  from  that 
breach,  and  not  being  party  to  it,  may  proceed  against  ail 
or  any  of  the  trustees ;  Walker  v.  Symonde  (a).  [The 
Lard  Chief  Baron.^l&  the  Bank  in  this  case  a  trustee? 
or  is  there  any  case  which  goes  the  length  of  deciding 
that  a  trustee,  acting  bond  fide^  shall  be  answerable  for 
the  acts  of  his  co-trustee?  No  doubt,  any  one  of  several 
parties  who  are  implicated  in  a  joint  breach  of  trust,  may 
be  made  answerable  for  the  default  of  the  others,  though 
the  others  are  not  before  the  Court.  Another  rule  is, 
that  where  trust  money  is  in  the  hands  of  a  person  who 
has  notice  of  a  claim  upon  it,  if  he  parts  with  it  he  may 
be  made  liable  for  the  breach  of  trust.  But  you  cannot 
say  that  the  Bank  had  notice  that  there  was  a  party  who 
bad  a  claim  upon  this  fund.  If  the  Bank  had  been  in- 
formed there  was  such  a  party,  it  might  have  been  other- 
wise.] The  Bank  had  not  notice  of  the  existence  of  the 
individual,  but  they  had  notice  that  the  money  was  not 
payable  while  there  was  a  child.  Therefore  they  paid  it 
out  at  their  own  peril,  without  ascertaining  whether  there 
was  a  child  or  not. 

(a)  3  Swanet.  75 ;  see  1  M.  &  K.  76- 
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1836.  Mr.  PhiUimoret  for  the  Bank. — The  person  who  com- 

HoMDERSTOMB  ^^^'^^  '^6  breach  of  trust  in  this  case^  was  the  executrix. 
^'  She  was  the  proper  parly  to  transfer  the  stock.     The  Bank 

was  not  bound  to  make  any  inquiries  on  the  subject,  and 
are  not  answerable  for  her  acts.  She  or  her  representative 
ought  to  have  been  made  a  party  to  this  suit ;  for  the  Bank 
had  a  right  to  resort  to  the  executrix  as  well  as  to  the 
sureties.  Was  there  any  appropriation  of  this  stock  ?  If 
there  was,  the  plaintiff  has  no  interest.  If  there  was  not» 
the  Bank  could  not  prevent  the  executrix  from  selling. 
The  bond  can  make  no  difference.  [The  Lard  Chief 
Baron. — The  plaintiff  uses  the  bond  as  notice}.  Admit- 
ting it  to  be  so,  the  Bank  is  not  bound  to  take  cognizance 
of  the  trust.  The  case  of  Franklin  v.  Bank  of  England 
decides,  that  unless  there  be  an  assent  by  the  executor,  the 
Bank  cannot  refuse  the  transfer ;  but  it  does  not  therefore 
follow,  that  if  there  be  an  assent,  the  Bank  is  bound  to 
transfer  to  the  legatee. 

Mr.  GirdtestonOt  for  other  parties. 

Mr.  Temple^  in  reply. 

.  The  Lord  Chief  Baron. — I  am  of  opinion  that  upon 
neither  of  the  grounds  that  have  been  urged  is  the  Bank 
liable.  I  think,  upon  the  grounds  taken  by  Mr.  Phillimore, 
no  decree  can  be  had  against  the  Bank.  The  case  where 
there  are  several  trustees,  and  one  is  made  answerable  for 
the  acts  of  the  others,  is  not  analogous  to  this.  If  the 
Bank  are  trustees,  they  are  not  joint  trustees  with  other 
persons;  although  in  some  cases  they  have  been  called 
trustees,  as  having  had  notice  of  a  trust.  They  are  not, 
however,  essentially  trustees.  If  it  were  so,  courts  of  law 
would  be  called  upon  to  take  notice  of  trustees.  The 
word,  as  applied  to  them,  is  only  used  to  express  a  sort  of' 
analogy ;  courts  of  equity  calling  a  party  a  trustee  under 
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circumstances  arising  out  of  his  own  conduct.     In  such  a         1836. 
sense  a  party  may  be  a  trustee  in  many  different  ways ;  ' 

bat  that  consideration  does  not  arise  here  as  applied  to  the  ^  v. 
Bank.  Here  the  party  who  committed  the  wrong  was  the 
executrix,  and  I  am  inclined  to  say  her  representative  ought 
to  appear,  and  be  a  party  to  the  suit,  on  the  ground  that 
all  the  persons  ought  to  be  made  parties  who  are  prinmrily 
liable. 

But,  passing  tliat  by,  let  us  meet  the  subject  upon  the 
main  ground.  Upon  that,  I  am  strongly  of  opinion  that 
the  Bank  is  not  liable.  The  Bank  does  not  profess  to 
hold  money  in  trust  for  any  body.  There  is  nothing  in 
their  act  or  charter  constituting  them  trustees  for  that 
purpose.  If  the  Bank  voluntarily  enters  in  its  own  books 
a  trustee's  account,  it  may,  under  certain  circumstances, 
become  liable  for  the  obligation  of  those  trusts.  But  the 
Bank  is  merely  a  public  servant,  and  is  generally  under 
the  obligation  to  transfer  the  fund  to  the  person  in 
whom  it  is  vested.  Therefore,  unless  the  Bank  choose  to 
involve  themselves  in  any  transaction,  there  is  nothing  to 
implicate  them.  The  only  way  in  which  they  can  be 
affected  is,  by  giving  them  distinct  notice  of  a  liability  to 
which  the  stock  is  made  subject.  That  happens  by  a 
proceeding  from  this  Court  or  the  Court  of  Chancery, 
where  you  have  a  sort  of  lien  placed  upon  the  stock,  so  as 
to  prevent  the  transfer  of  it.  Now  that  might  operate  to 
the  prejudice  of  the  Bank,  if  they  set  themselves  in  oppo- 
sition to  such  a  proceeding,  but  still  they  would  not  be 
trustees  on  that  account.  Then  here,  the  Bank  having 
been  informed  that  there  was  no  trust,  nevertheless  thought 
proper  to  take  a  bond  of  indemnity ;  but  how  does  that 
make  them  trustees  ?  It  is  argued  that  in  the  present  case 
the  Bank  took  upon  itself  the  trust,  in  not  ascertaining  that 
there  were  no  children  entitled  to  share  the  fund  in  ques- 
tion. But  that  argument  carries  one  a  very  great  length. 
If  you  say  there  may  be  a  possibility  of  the  existence  of  a 
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1836.         person  entitled  to  the  fund,' and  tbat^  the  Bank  is  bound 
^"^^      to  ascertain  the  negative,  it  will  follow  that  the  Bank  is 

HUMBERBTONE    ,  ../.,.«.  i  n 

V.  in  no  case  justified  m  allowing  the  executor  to  transfer  any 

thing.  Unless  it  had  notice  of  every  thing  being  dear, 
which  can  only  be  by  decree  of  the  Court,  it  could  not  act. 
The  consequence  would  be,  that  you  could  never  transfer 
any  thing  till  a  suit  was  instituted  in  a  court  of  equity  to 
administer  the  estate,  or  it  could  be  shewn  that  the  exe- 
cutor had  advertised  for  the  several  parties  claiming  to  be 
entitled,  to  come  in  and  prove  their  claims.  Where  is  the 
difference  between  that  case  and  this  ?  Here  the  notice 
is,  not  that  the  stock  is  liable  to  a  certain  trust,  but  that 
the  trust  is  at  an  end.  Is  the  Bank  then  to  be  responsible 
if  that  notice  turns  out  fallacious?  If  the  Bank  is  liable  at 
all,  it  is  only,  as  in  the  case  of  any  other  depositary,  from 
notice  that  the  person  in  whose  name  it  stands  was  not  the 
real  owner.  Thus,  in  the  case  of  a  wharfinger,  if  he  had 
notice  that  A.  B.  had  obtained  certain  goods  by  fraud,  and 
after  such  notice  he  shipped  those  goods,  the  owner  might 
bring  trover  for  them  against  the  wharfinger ;  and  it  is  a 
common  question  at  iViM  Prtt»  whether  the.  wharfinger  had 
not  notice,  and  whether  he  was  not  therefore  bound  by  the 
consequences.  So  in  the  case  of  a  sale  of  shares  in  the 
liondon  Dock,  and  notice  given  by  the  vendor  or  other 
party  interested,  not  to  transfer  the  shares,  the  Dock 
Ciompany  are  answerable,  if  after  that  notice  they  make 
the  transfer.  This  is  the  utmost  length  to  which  you  could 
press  the  Bank.  They  had,  in  this  case,  no  notice  of  a 
specific  trust,  but  just  the  contrary — ^that  there  was  no 
trust.  I  do  not  think  the  bond  makes  any  difference.  It 
amounts  only  to  a  notice  that  there  was  a  trust,  and  that 
the  trust  is  at  an  end.  I  think,  therefore,  on  these  grounds, 
that  the  bill  must  be  dismissed  as  to  the  Bank. 

Decree  accordingly. 
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Calvert  r.  Day.  Juneirth. 

XhIS  was  a  motion  on  the  part  of  two  of  the  defend-  A  plaintiff  who 
ants,  that  the  plaintiffs,  or  one  of  them,  might  give  seen-  Sescripdoirin 
rity  for  costs;  or  that  the  bill  might  stand  dismissed.  The  Jj^'llff^li!' 
plaintiff,  J.  Calvert,  had  described  himself  in  the  bill  as  <i«nc«*  ^i"  ^ 

,  made  to  sive 

of  Cross-Street,  Canal  Basin,  City-road,  yeoman,  whereas  security  for 
it  appeared  that  be  lived,  when  at  home,  at  Gibraltar-  ^S\he  m?JI; 
street,  Liverpool,  but  that  being  a  hawker  and  pedlar  he  9^^}*  ^^^*  . 

*  ^  *  he  has  no  resi- 

bad  no  fixed  place  of  abode.  The  defendants,  who  made  dence. 
this  motion,  and  who  resided  at  Sangston-upon-Hull,  bad 
obtwied  two  orders  for  time  to  answer,  namely,  on  the 
7th  of  April  and  the  Slst  of  May;  but  they  did  not  re- 
ceive information  of  the  misdescription  of  the  plaintiff  till 
the  latter  end  of  May.  On  the  S  1st  of  that  month  inqui- 
ries were  made  at  Cross-street,  and  it  was  satisfactorily 
ascertained  thai  no  person  answering  to  the  description  of 
the  plaintiff  had  been  known  to  live  there. 

Mr.  Dixon,  in  support  of  the  motion,  cited  Fowler's 
Practice  (a),  Sandyi  v.  Long  (6),  Mason  v.  PolhiU  (c), 
Meliorucchy  Y,  Meliorucchy  (</),  and  OUva  v.  Johnson  {e). 
And  he  observed,  that  the  party  being  a  hawker  and 
pedlar  was  in  itself  a  sufficient  reason  for  ordering  him  to 
give  security  for  costs. 

Mr.  Tamlyn,  contri,  contended  that  the  application 
came  too  late;^  and  cited  Adams  v.  Brown  (/),  and 
Anon.  {g).  It  is  not  the  practice  to  require  security  for 
costs  for  a  false  description,  except  under  very  strong 
circumstances.     Here  it  was  impossible  to  give  a  true  de- 

(a)  2  Fowl.  Pr.  311.  (e)  5  B.  &  A.  908. 

(b)  2  M.  &  K.  487.  if)  9  Bing.  81. 

(c)  1  Cromp.  &  Mees.  620.  (g)  10  Ves.  287. 

(d)  2  Ves.  sen.  24. 
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scriptioni  because  it  was  impossible  to  state  what  was 
the  residence  of  the  party.  Besides,  the  motion  is  ir- 
regular in  form.  An  order  cannot  be  made  in  the  alter- 
native ;  either  that  security  may  be  given,  or  the  bill  dis- 
miJBsed. 

The  Lord  Chief  Baron,  after  observing  on  the  dif- 
ference of  practice  in  courts  of  equity  and  courts  of  law 
upon  this  point,  said :  It  appears  clearly  that  there  is  a 
misdescription  of  this  plaintiff's  residence,  and  the  only 
reason  given  for  it  is,  that  he  had  no  residence.  But  if  an 
attorney  get  a  hawker  and  pedlar  to  be  made  plaintiff,  he 
ought  to  give  security  for  costs.  The  motion,  however, 
cannot  be  strictly  complied  with,  for  there'  is  no  reason  to 
ask  for  the  dismission  of  the  bill.  All  I  can  do  is  to  stay 
proceedings  till  security  for  costs  be  found. 

Order  accordingly. 


Nov.  10th.  CULVERHOUSE  V.  ALEXANDER. 

The  biU  charged  XhE  bill  alleged  that,  in  April   1835,  the  plaintiffs, 

dante  had  giTen  partners  in  trade,  entered  into  a  composition  with  their 

fiTrr^'nbin  creditors  at  2s.  Gd.  in  the  pound;   and,  thereupon,  the 

of  exchange,  of  creditors  executed  to  them  a  deed  of  release.  That  N.  A. 

which  they  were  ^i.  .                  i                    r^-i.  i         o^-i          i 

the  holders,  but  i>aiisner,  on  tne  part  or  Lalisber  &  Co.,  who  were  amongst 

mere /^tee^  *^®  Creditors,  executed  the  deed ;  but  that  previously  to 

**f'.'^?L^***  .  such  execution  there  was  a  private  stipulation  between 

plaiDUfis;  and  .                               ,     .                        ^                     ^ 

ao  it  would  him  and  the  plaintiffs,  that  as  a  further  consideration  for 

defendanu  ^  ^^e  release,  Calisher  and  Co.  should  have  an  additional 

Undtt^h'  sum  of  251.  10*.,  to  be  secured  by  the  plaintirs  accept- 

the  circum-  ance ;  that  accordingly  N.  A.  Calisher  drew  a  bill  of  ex- 

stances  uoder 

which,  and  the  change  for  that  amount  on  the  plaintiffs,  which  they 

consideration 
for  which,  the 

bill  was  endorsed  to  them.  The  defendants  answered  the  particular  changes  as  to  the  circum- 
stances, consideration,  &c.,  but  omitted  to  answer  the  general  charge  as  to  their  being  trustees : — 
Heldf  that  the  answer  was  insufficient 
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accepted  upon  the  express  understanding  that  this  security         lBd6. 
was  only  to  be  held  as  an  acknowledgment,  and  not  to  be  ^ 
negotiated;   that,   contrary  to  this  understanding,    Ca-  v- 

lisher  &  Co.  endorsed  the  bill  to  the  defendants,  who 
had  brought  their  action  against  the  plaintiffs  for  the 
amount. 

The  bill,  which  was  for  a  discovery  and  an  injunction 
to  restrain  the  proceedings  at  law,  charged  that,  under  the 
circumstances,  the  acceptance  of  the  plaintiffs  was  void, 
and  a  fraud  upon  the  other  creditors ;  that  the  defendants 
received  the  bill  in  question  after  it  had  become  due  and 
payable ;  that  they  paid  no  consideration  for  it,  and  that 
they  were  merely  irustees  for  Calisher  &  Co.  for  the 
amount  to  be  recovered  upon  it ;  and  so  it  would  appear 
if  the  defendants  would  discover  and  set  forth  the  circum- 
stances under  which,  and  the  consideration  for  which,  the 
plaintiffs  accepted  the  said  bill,  &c. 

The  defendants,  by  their  answer,  stated  that  in  March 
1885  they,  at  the  request  of  N.  A.  Calisher,  discounted 
a  bill  of  exchange  for  44«/.,  purporting  to  be  drawn  by  Ca- 
lisher and  Co.  upon  and  accepted  by  the  plaintiffs ;  that 
shortly  before  that  bill  became  due,  they  delivered  it  up 
to  Calisher  in  consideration  of  his  paying  to  them  18/i  18#. 
in  cash,  and  indorsing  to  them  the  bill  in  question.  They 
denied  all  personal  knowledge  of  the  transaction  alleged 
to  have  taken  place  between  N.  A.  Calisher  and  the  plain- 
tiffs.  They  denied  that  the  bill  in  question  had  been  in- 
dorsed to  them  before  it  became  due,  for  the  purposes 
stated  in  the  bill  or  any  other  purpose :  on  the  contrary, 
they  alleged  that  it  was  indorsed  to  them  for  the  consider- 
ation and  purpose  before  mentioned,  and  not  otherwise. 
They  admitted  that,  being  bondjide  holders  of  the  bill, 
they  had  commenced,  and  intended  to  prosecute,  their 
action  upon  it.  They  also  denied  that  the  bill  was  void 
under  any  circumstances :  ''  because,  these  defendants 
say,  that  they  being  the  bond  fide  Yio\A,ex%  of  the  said  bill  of 


Alexander. 
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1836.         exchange,  and  having  given  full  considetmtion  for  tbe 
^       ''"^      same,  without  notice  or  reason  to  suspect  or  believe  that 
the  same  was  voidable  or  void,  and  the  said   bill  being 
overdue  and  unpaid,  are  entitled  to  sue  for  and  recover 
die  amount  thereof  against  the  said  plaintiffs^" 

The  defendants  having  omitted  to  answer  the  charge  as 
to  their  being  trustees  of  the  bill  for  the  plaintiffs,  an  ex- 
ception was  taken  to  the  answer  in  that  respect 

Mr.  Bmgshawe,  for  the  exception. 

Mr.  Bacon,  ccmtra. — ^The  intern^atory  as  to  the  de- 
fendants being  trustees,  depends  upon  a  mere  inference  of 
law.  [The  Lord  Chief  Baron^ — Do  you  state  that  you 
mean  to  recover  on  the  bill  and  hold  the  proceeds  ibr  your 
own  benefit  ?  All  you  state  may  be  true,  and  yet  you  may 
hold  as  trustees  for  other  persons].  The  bill  charges 
them  with  being  trustees,  and  that  so  it  would  appear 
from  certain  drcnmstances,  which  are  expressively  nega- 
tived. It  is  not  necessary  that  they  should  deoy  toiidem 
verbis  that  they  are  trustees.  [The  Lord  Chief  Barom. — 
It  would  not  be  necessary,  if  you  discovered  facts  which 
shewed  the  impossibility  of  their  being  trustees*  The 
plaintiff  files  his  bill  of  discovery,  and  alleges  you  to  be 
trustees,  upon  the  ground  of  particular  circumstances, 
which  he  states.  Those  circumstances  may  not  be  true, 
but  you  may  hold  the  bill  as  trustees  under  other  circum* 
stances.  If  you  deny  the  particular  circumstances,  but 
do  not  deny  the  conclusion  which  the  plaintiff  draws  from 
them,  that  is  a  negative  pregnant.  You  ought  to  have 
answered  not  only  as  to  tbe  facts  from  which  he  draws  his 
conclusion,  but  as  to  every  thing  from  which  such  a  conchi- 
sion  might  be  drawn].  The  inquiry  of  the  plaintiff  is  con^ 
fined  to  particular  circumstances.  He  says,  you  are  trustees 
under  certain  circumstances ;  tdl  me  whether  those  cir* 
cumstances  are  true  ?    To  this  question  there  b  an  ex* 
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press  denial.     In  BaU^  ▼.  Kenrick  (a)»  it  is  hud  down  very         1836. 

emphatically  by  Bichards,  C«  B.,  that  the  sufficiency  of 

an  answer  is  to  be  tried  by  its  materiality  alone.  Here,  «• 

all  the  material  facts  oh  which  the  plaintiff's  equity  is 

founded  are  denied.     The  defendants  state  expressly  that 

they  are  bond^de  holders  of  the  bill,  and  never  knew  or 

suspected  that  the  same  was  void  or  voidable. 

Mr.  Bagshawe,  in  reply,  contended  that  the  charge  as 
to  the  defendants  being  trustees  was  distinct  and  general, 
and  not  to  be  restricted  to  the  particular  facts  suggested 
as  the  foundation  of  the  charge. 

The  Lord  Chief  Baron. — This  is  not  a  sufficient  an- 
swer. It  is  contended  that  the  charge  as  to  the  defendants 
being  trustees  for  the  plaintiffs  rests  merely  on  a  certain 
statement  of  facts  made  by  the  plaintiff.  That  is  not  so. 
There  is  a  distinct  charge  that  '^the  defendants  are  trus- 
tees for  Calisher  and  Co<  for  the  amount  to  be  recovered 
on  the  said  bill."  The  plaintiffs  then  go  on  and  say — *'  and 
so  it  would  appear"  if  certain  facts  were  stated.  The  de- 
fendants deny  these  facts,  but  they  do  not  say  that  the 
truth  might  not  appear  from  other  causes.  They  indeed 
say  that,  being  bond  fide  holders  of  the  bill,  they  brought 
their  action  upon  it.  It  is  very  true,  they  might  be  bond 
fide  holders  up  to  the  time  the  action  was  brought;  but 
they  do  not  allege  that  being  and  remaining  so  up  to  this 
this  time,  they  brought  their  action.  Their  allegation  is 
too  uncertain  to  admit  of  an  indictment  for  perjury,  and, 
therefore,  too  uncertain  for  an  answer.  Denying  a  parti- 
cular statement  of  facts  on  which  a  conclusion  is  founded, 
without  denying  the  conclusion  generally,  is  a  negative 
pregnant.  I  am  sorry  that  the  defendants  fail  in  this  in- 
stance, because  I  think  they  intended  to  answer  fully  and 
honestly.     Let  it  be  understood,  that  in  allowing  this  ex- 

(a)  13  Price,  291. 
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ception,  I  found  myself  on  the  circumstance  that  there  is 
a  distinct  and  substantive  allegation  that  the  plaintiffs  are 
trustees. 

Exception  allowed. 


Nov,  18M, 
22fui. 


Testator  de- 
vUed  a  mixed 
fund  of  real  and 
personal  pro- 
perty to  a  trus- 
tee) upon  trust 
to  pay  the 
rents,  i9sues, 
and  profits  to 
certiiin  persons, 


Nyssen  V.  Gretton. 

T  (^  ^ J^^rr 

tl  OHN  GAMMOND,  by  his  will,  gave,  devised,  and  be- 

queathed  unto  John  Gibson,  of  Ross,  in  the  county  of 

Hereford,  all  his  messuages,  lands,  tenements,  and  heredi 

taments,  situate  in  the  parish  of  Balcombe,  or  elsewhere 

in  the  county  of  Somerset;  and  all  his  messuages.  Isnda.  .^L.^^ 

tenements^  l^fifg^jjfiiirn^nter  ^jy\  real  estates,  as  well  in  the^^y**^^ 

(amongst  whom    parial]!  nf  Much  Marde,  in  the  county  of  H^f^ford,  as  else-^^^^^^ 


ter  M.),  for  where  ii^  the  kincrdom  of  Great  Britain ;  and  also  all  and 
singular  his  personal  estate  and  effects,  and  all  other  his 
estate  whatsoever  and  vyhyyesoever.  to  hold  to  him  the 
said  John  Gibson,  his  heirs,  executors,  and  administrators, 
upon  trust,  to  let  and  set  his  freehold  estates,  and  to 
receive  the  rents,  issues,  and  profits  thereof;  and  also  to 
make  sale  of  all  his  personal  estate,  and  with  what  monies 
he  had  in  hand,  to  place  the  same  upon  Government 
or  other  security  as  he  should  think  fit;  and  collect  and 
call  iii  all  monies  that  might  be  due  and  owing  to  the 
testator  at  the  time  of  his  decease,  and  out  of  the  same 


their  respective 
lives,  and  sub- 
ject to  those 
trusts  he  gave 
M.  power  to 
appoint  by  will 
the  whole  pro- 
perty. M.  mar- 
ried, and, by  a 
will  executed 
in  pursuance  of 
the  power,  de- 
vised the  whole 
fund  to  a  trus- 
tee, upon  trust 
to  permit  her 
husband  to  re- 

the^renis,  issues,  ^^  P^Y  ^o  ^^^  tcstator's  sistcr,  Mary  Brown,  an  annuity 

hufiir^Mb/wt  ®'  ^'®"  y®*'*y  """*  o(£0L  for  her  life:  and  the  testa- 

as  thereinafter  tor  thereby  directed  his  said  trustee  to  pay  the  rents 

and  in  case  she  and  profits    of  his  said   estate  as  aforesaid  ^nto   bis 

alTyiMtT'ofthe  ^^^®»  -^"^  Gammond,  and  his  natural  daughter,  Mary 

marriage,  son  or 

daughter,  living  at  her  decease,  she  charged  the  estate  with  4,000^  for  the  benefit  of  that  son  or 
daughter;  and  after  the  decease  of  her  husband  she  devised  the  whole  fund  to  such  son  or  daughter 
absolutely;  she  then  proceeded  as  follows : — "And  in  case  there  shall  be  no  issue  of  my  mar- 
riage living  at  my  decease,  then  I  give,  devise,  and  bequeath  to  my  said  dear  husband  all  and  siu« 
gular  my  said  estates  and  effects,  to  hold  to  him,  his  heirs,  executors,  &ca  subject  nevertheless  and 
chargeable  with  the  payment  of  100/.  to  each  of  his  sisters,  A.,  B.,  C,  and  D.  Alao,  I  give  and 
bequeath  to  E.  the  sum  of  200A,  to  be  paid  to  her  within  twelve  calendar  months  next  after  my 
decease:" — H$ld,  that  E.'s  legacy  was  a  charge  upon  the  real  es^te  over  which  M.  exercised  her 
power  of  appointment. 

The  circumstance  that  a  mixed  fund  of  real  and  personal  estate  is  devised  to  the  executor  ii  not 
alone  luflident  to  make  pecuniary  legacies  a  charge  upon  the  real  estate. 
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Donne,  otherwise  Smith,  in  equal  shares  and  proportions,         1836. 
for  and  during  their  natural  lives;  but  if  his  said  wife       ktssen 
should  thereafter  intermarry^  then  he  revoked  the  said  v. 

bequest  to  her  as  aforesaid,  and  in  lieu  thereof  gave  and 
bequeathed  to  her  one  annuity  of  50/.  for  her  life ;  and 
from  and  immediately  after  the  death  or  marriage  of  his 
said  wife,  the  testator  directed  his  said  trustee  to  pay  the 
whole  of  the  rents  and  profits  of  his  said  estate  and  effects 
into  the  proper  hands  of  his  said  daughter,  Mary  Donne, 
otherwise  Smith.  And  in  case  his  said  sister,  Mary 
Brown,  and  his  said  wife,  should  survive  his  said  natural 
daughter,  Mary  Donne,  otherwise  Smith,  without  issue  .^^.^^^-o-/ 
and  unmarried,  then  the  testator  revoked  the  said  annuity 
of  GO/.,  so  given  to  his  said  sister  as  aforesaid ;  and  in  lieu 
thereof  directed  his  said  trustee  to  pay  the  whole  of  the 
rents  and  profits  of  his  said  estate  and  effects  unto  his 
said  sister  and  wife,  (as  long  as  she  continued  his  widow 
and  unmarried),  in  equal  shares  and  proportions.  But, 
nevertheless,  his  will  and  meaning  was,  and  he  thereby 
empowered  his  said  natural  daughter,  Mary  Donne,  other- 
wise Smith,  to  give,  devise,  and  dispose  of  all  and  singular 
his  freehold  estates  and  effects  and  premises  to  such 
person  and  persons,  and  for  such  estate  and  estates,  uses, 
ends,  intents,  and  purposes  as  his  said  daughter  should 
by  her  last  will  and  testament  give  and  devise  the  same, 
or  any  instrument  or  writing  purporting  to  be  her  last  will 
and  testament  to  be  by  her  made,  whether  sole  or  covert, 
and  executed  in  the  presence  of  three  or  more  credible 
witnesses. 

Mary  Donne,  otherwise  Smith,  survived  the  testator  and 
Anne  Grammond,  and  married  the  Key.  G.  H.  L.  Gretton. 
By  her  will,  after  reciting  so  much  of  the  will  of  John 
Gammond  as  is  above  stated,  she  devised  as  follows: — 
'*  Therefore  I  give,  devise,  and  bequeath  unto  George 
Gretton,  Dean  of  the  Cathedral  Church  of  Hereford,  all 
and  singular  the  said  messuages,  lands,  tenements,  heredit- 

VOL.  II.  Q  £Q.  EX. 
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1836.  ^  amehtsi  and  all  other  my  real  estate  wblktsoever  And  where* 
soever  in  the  kingdom  of  Great  Britain;  and  all  and  singu- 
kr  my  personal  estate  and  effects,  and  all  other  toy  estate 
whatsoever  and  wheresoever,  upon  trust,  to  permit  and 
suffer  my  said  dear  husband,  G.  H.  L.  Gretton,  to  receive 
and  take  the  rents,  issues,  and  profits  of  my  said  estates 
as  aforesaid,  to  and  for  his  own  use  and  benefit,  for  and 
during  the  term  of  his  natural  life,  Uubiect  nevertheless, 
as  is  hereinafter  mentioned^,  and  upon  this  further  trust, 
that  in  case  there  shall  be  any  issue  of  my  marriage  with 
the  said  G.  H.  L*  Gretton,  being  a  son  or  daughter,  living 
at  the  time  of  my  decease^  I  will  and  direct  that  my  said 
trustee,  his  heirs^  executors,  administrators,  or  assigns,  do 
and  shall,  upon  such  son  or  daughter  attaining  his  or  her 
age  of  twenty-one  years,  or  being  a  daughter,  upon  her 
attaining  such  age  or  day  of  marriage,  which  shall  first 
happen,  by  and  out  of  the  rentr,  issues,  and  profits  of  my 
said  estates  as  aforesaid,  or  by  demise,  sale,  mortgage,  or 
other  disposition  thereof,  levy  and  raise  the  sum  of  four 
thousand  pounds  of  lawful  money  of  Great  Britain,  and 
pay  the  same  unto  such  son  or  daughter,  to  and  for  his 
and  their  own  absolute  use  and  benefit.  And  I  will  and 
direct  that  the  entire  care  and  management  of  the  edu- 
cation  and  advancement  in  the  world  of  such  son  or 
daughter  be  left  to  my  said  dear  husband;  and  from 
and  immediately  after  the  decease  of  my  said  husband,  I 
give  and  devise  and  bequeath  my  said  estates  and  effects 
as  aforesaid  unto  such  son  or  daughter,  his  or  her  heirs^ 
executors,  administrators,  and  assigns  forever ;  and  incase 
there  shall  be  no  issue  of  my  marriage  with  the  said 
G.  H.  L.  Gretton  living  at  the  time  of  my  decease,  then  I 
give,  devise,  and  bequeath  unto  my  said  dear  husband 
all  and  singular  my  said  estates  and  effects  as  aforesaid. 
To  hold  to  him,  his  heirs,  executors,  administrators,  and 
assigns  for  ever;  subject  nevertheless  and  chargeable 
with  the  payment  of  the  sum  of  one  hundred  pounds  to 
each  of  his  sisters,   (that  is  to  say)  Mary,  EUxabeth, 
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Catherine,  Snsan,  Georgiana,  and  Emma^  which  I  do  1836. 
hereby  gire  and  bequeath  to  them  accordingly.  Also.  I 
gjY(>  nnA  Y^netAth  unto  mv  godson.  ^phn  Doi;ine  Colling. 
and  Eliza  Anne  Gil^ftn^  f>lHggt  Hanprhtef  of  the  said  John 
CKbaon,  the  sum  of  two  hundred  pounds  each,  to  be  paid 
to  them  within  twelve  calendar  months,  next  after  my  de- 
ceaae,"  The  testatrix  then  provided  for  the  reimburse- 
ment of  the  trustee's  costs  and  expenses,  and  concluded 
hei^  will  by  appointing  George  Gretton  her  sole  executor. 

Mary  Gretton  died  in  May,  1814,  without  issue,  leaving 
her  husband  and  the  several  other  parties  interested 
under  her  will  (except  John  Donne  Collins)  surviving 
her.  Eliza  Anne  GKbson  married  Henry  Nyssen.  Upon 
Mary  Gretton's  decease,  George  Gretton  proved  her  will, 
and  G.  H.  L.  Gretton  entered  into  the  possession  of  the 
real  estates  thereby  devised  to  him.  In  the  year  1880,  he 
sold  and  conveyed  those  estates  to  the  defendants,  Ernst 
and  Clifibrd.  Both  George  Gretton  and  G.  H.  L.  Gretton 
died  before  the  filing  of  the  present  bill. 

The  bill  was  filed  by  Henry  Nyssen  and  his  wife, 
against  the  surviving  and  only  acting  executor  under  the 
will  of  George  Gretton,  and  against  the  purchasers  of  the 
real  estates ;  praying  that  the  legacy  of  SOO/.  bequeathed 
by  the  testatrix  to  Mrs.  Nyssen  might  be  paid  out  of  the 
personal  estate  of  the  testatrix  possessed  by  George 
Gretton ;  and  in  case  the  personal  estate  was  insufficient 
for  that  purpose,  that  the  deficiency  might  be  supplied 
out  of  the  rents  and  profits,  or  if  necessary,  by  a  sale  of 
a  competent  part  of  the  real  estates  over  which  the 
testatrix  had  a  power  of  disposition. 

To  this  bill  the  defendant  Ernst,  who  was  one  of  the 
purchasers  of  the  real  estates,  demurred  generally  for 
want  of  equity. 

Mr.  Boieler  and  Mr.  HaU^  for  the  demurrer. — ^The 
legacy  given  to  the  plaintiff,  Mrs.  Nyssen,  is  a  substantive 
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1836.  independent  gift,  unconnected  with  any  of  the  preceding 
clauses.  There  is,  therefore,  no  necessary  implication, 
and  cert^dnly  there  are  no  express  words,  shewing  that  the 
testatrix  meant  to  charge  this  legacy  on  the  real  estate : 
Davis  Y.  Gardiner  {a),  Kighiley  v.  Kighiley  (6).  In  all 
the  cases  in  which  it  has  been  held,  that  a  legacy  is  charged 
upon  the  realty,  the  Court  has  proceeded  upon  particular 
expressions  in  the  wiU,  tdlra  the  mere  gift  of  the  real  and 
personal  estate.  Thus,  in  Tomkins  v.  Tomkini  (c),  the 
testator  bequeathed  certain  legacies,  and  "  after  my  debts 
and  legacies  paid,*'  devised  his  real  estates  to  his  son;  and 
upon  this  it  was  held  that  the  legacies  were  charged  on 
the  real  estates.  Alcock  v.  Spar  hawk  (d),  and  Hassel  v. 
Hassel  (^),  are  cases  of  the  same  description.  In  Aubrey 
y.  Middleton  {/),  the  testator,  after  bequeathing  legacies, 
devised  **  all  the  rest  and  residue"  of  his  goods,  chattels, 
and  estate  to  his  nephew ;  and  that  was  held  suflScient  to 
charge  the  realty  with  the  legacies.  So,  in  Bench  v. 
Biles  (g),  and  Cole  v.  Turner  (h),  the  ultimate  devise 
being  of  the  rest  and  residue  of  the  real  and  personal 
estate,  the  legacies  previously  given  were  held  to  be 
charged  on  the  realty.  In  the  latter  case,  the  Master  of 
the  Rolls  took  the  distinction,  that  it  was  not  a  devise  of 
the  estates  themselves,  but  of  the  residue  of  those  estates 
'  after  a  prior  purpose  satisfied  ;  that  is  to  say,  after  pay- 
ment of  legacies.  In  Kighiley  v.  Kighiley^  even  the 
words  '*  rest  and  residue,  &c.''  had  not  the  same  effect  as 
they  have  had  in  other  cases;  and  the  real  estate  was  held 
to  be  exempt  from  the  charge  of  legacies,  notwithstanding 
the  strong  words  at  the  beginning  of  the  will  [The 
liOrd  Chief  Baron. — But  in  that  case  there  was  some- 


(a)  2  P.  W.  187.  (e)  2  Dick.  62?. 

(6)  2  Ves.  J.  332.  (/)  4  Vin.  Abr.  460. 

(c)  Pre.  Ch.  397.  (g)  4  Madd.  187. 

(d)  2  Vem.  228.  {h)  4  Rust.  376. 
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tiling  to  which  the  words  "  rest  and  residue**  might  be  re-  1^^^- 
ferred;  namely,  tlie  real  and  personal  estate  previously 
devised].  At  all  events,  in  order  to  make  the  legacies  a 
charge  on  the  real  estate,  it  is  not  enough  that  both  the 
real  and  personal  estate  should  come  to  the  same  person : 
Parker  v.  Feartdey  (i).  Where  there  are  no  express 
words  to  fix  that  person  with  the  payment  of  debts  and 
legacies,  he  must  either  be  devisee  of  the  rest  and  residue 
of  the  real  estate,  or  there  must  be  some  direction  to  him 
to  see  the  debts  and  legacies  paid.  Here,  there  is  nothing 
to  shew  that  the  plaintifi^'s  legacy  was  more  than  a  common 
pecuniary  legacy.  It  was  payable  absolutely  within  a  year 
of  the  decease  of  the  testatrix.  Of  the  bequests  which 
are  expressly  charged  on  the  real  estate,  those  to  the 
children  might  not  be  payable  for  twenty  years  after  the 
death  of  the  testatrix  ;  and  those  to  the  sisters  depended 
altogether  upon  a  contingency,  and  might  not  be  payable 
at  all,  so  that  the  legacy  in  question,  therefore,  differs 
entirely  from  the  others,  in  the  mode  and  circumstances  in 
which  it  is  given.  [The  Lord  Chief  Baron. — The  words, 
'^  subject  as  hereinafter  mentioned,**  are  important]  Those 
words  refer,  in  the  first  instance,  to  the  bequest  to  the 
children ;  and  in  the  second,  to  the  bequest  to  the  sisters. 
The  legacy  to  the  plaintiff*  is  to  be  considered  apart  from 
those  words;  as  if  it  had  been  contained  in  a  codicil. 
[The  Lord  Chief  Baron. — The  whole  property  is,  in  the 
first  place,  devised  to  George  Gretton ;  and  the  question 
is,  whether  all  the  subsequent  gifts  are  not  carved  out  of 
that]. 

Mr.  Ghrdlestone  for  the  bill.— The  first  question  is,  what 
the  testatrix  proposed  to  do — and  the  next,  what  she  has 
actually  done.  Slie  states  upon  her  will  what  she  pro- 
posed to  do.     She  recites  her  futher*s  will,  under  which 

(a)  2  Sim.  &  St.  192. 
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1836.  she  has  a  power  of  appointment  over  a  blended  fiind  of 
real  ahd  personal  estate^  and  she  proposes  to  exercise  that 
power  in  fayour  of  the  several  legatees  named.  After 
setting  out  the  power  at  full  length,  she  says, ''  Therefore 
I  giye,  devise/'  &c.y  all  the  property,  real  and  personal, 
comprised  in  the  power,  to  George  Gretton,  upon  certain 
trusts.  The  first  trust  is  to  permit  her  husband  to  receive 
the  rents  and  profits  of  the  real  estates  for  his  life,  "  sub- 
ject as  hereinafter  mentioned:"  then  follows  a  trust  to 
raise  4000/*,  for  a  son  or  daughter,  should  there  be  any, 
out  of  the  rents  and  profits,  or  by  sale  or  mortgage  of 
those  estates;  and  upon  the  death  of  her  husband,  she 
devises  the  estates  to  such  son  or  daughter  in  fee.  It  ia 
insisted  that  the  words  '^  subject  as  hereinafter  men- 
tioned," must  be  confined  to  this  direction  to  raise  the 
4000/,,  and  do  not  apply  to  any  thing  afterwards.  That 
cannot  be  so ;,  because,  as  between  the  husband  and  the 
party  entitled  to  the  reversion,  the  40002.  would  be  a 
charge  upon  the  carpus  of  the  estate,  and  not  merely  upon 
the  husband's  life  interest.  The  testatrix  then  proceeds 
to  dispose  of  her  property,  in  the  event  of  there  being  no 
children.  In  that  event,  she  makes  a  clear  and  absolute 
disposition  of  the  whole  blended  property  to  her  husband^ 
and  what  comes  afterwards  must  be  considered  as  carved 
out  of  that  interest.  She  gives  the  whole  property  to  him, 
subject  to  the  charges  in  favour  of  the  sisters ;  subject 
**  also"  to  the  legacies  to  Collins  and  the  plaintiff^  Mrs, 
Nyssen.  The  word  **  also"  has  the  effect  of  excepting 
those  legacies  from  the  operation  of  the  previous  devise 
to  the  husband.  [The  Lord  Chirf  Baron. — That  argu- 
ment would  £eiU,  if  the  devise  to  the  husband  did  not*  take 
effect].  In  that  case  the  legatees  would  take  under  the 
previous  words,  ''  subject  as  hereinafter  mentioned.''  But 
even  supposing  the  legacies  to  Collins  and  Mrs.  Nyssen 
to  be  substantive  bequests,  entirely  independent  of  the 
devise  to  the  husband,  they  are  given  after  a  previous 
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di^posilion  of  n  blended  fund  of  realiy  aM  personalty,  1836. 
aad  that  shews  that  they  were  intended  to  be  charged 
on  the  rei^Ity.  Notwithstanding  the  opinion  of  tbe  Court 
in  Kighilfiy  v.  Kightley^  there  js  no  difference  between 
debts  and  legacies  in  hq  implied  charge  upon  real  estate  by 
will:  WitUamg  ▼.  ChUty  {a).  The  Qa«e  of  Parker  v. 
Featndey  haa  been  cited  to  shew  that  tbe  blending  of  die 
fund  is  immaterial;  but  there  the  testatrix  expressly 
directed  tlvit  the  legacies  should  be  paid  ''  by  her  executor 
thereinafter  aamed/*  which  was  no  more  than  a  direction 
to  pay  them  in  tbe  u^ual  manner*  In  Kidney  v.  Com- 
maker  (n),  it  is  expressly  laid  down  by  Lord  Thurlow^ 
that  wjbere  a  testator  combines  real  with  personal  pro- 
perty«  all  tbe  burthens  of  the  persooal  property  are  put 
upon  the  real  property  so  combined  with  it.  If  you 
find  tbe  two  kinds  of  property  combinedp  you  must 
conclude  that  the  testator  combined  them  for  one  pur- 
pose* The  case  of  Bench  v.  BilcM  aettles  the  question. 
There,  the  testator  gave  all  his  real  and  personal  estate 
to  his  wife  for  life ;  and  after  her  death  bequeathed  various 
legacies,  and  gave  all  the  rest,  residue,  and  remainder  of 
his  real  and  personal  estate  to  his  two  nephews,  share  and 
share  alike,  their  heirs,  executors,  administrators,  and 
assigns*  There  was  nothing  stronger  in  favour  of  the 
charge  in  that  case  than  there  is  here.  There  was  a 
distinct  and  independent  bequest  of  pecuniary  legacies. 
It  is  true,  that  the  devise  was  of  the  rest  and  residue ;  but 
that  was  equjv^ent  to  a  devise  of  tbe  whole  blended 
fund,  taking  out  enough  to  satisfy  the  pecuniary  bequest ; 
and  the  judgm^it  of  the  Court  proceeded  upon  that  view 
of  the  q^stion.  In  that  case  the  testator  gave  a  part  of 
the  fond,  and  then  gav(e  the  residue :  here,  she  gives  the 
whole,  and  tibien  ^ives  a  part  out  of  it.  There  is  no  sub- 
sUuMtial  diflferenoe  between  the  two  cases. 

i^u)  a  Ves.  fi51.  (6)  1  Ve8.  juD.  444. 
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1836.  ^  Mr.  Boteter^  in  reply. — In  Kidney  v.  Cousmaker,  a  sale 

of  the  real  estate  was  directed,  and  the  words  of  the 
Court  must  be  taken  with  reference  to  the  case  where  real 
estate  is  to  be  converted  into  money.  It  is  a  mistake  to 
call  this  a  mixed  fund.  The  testatrix  had,  under  the  will 
of  her  father,  power  to  dispose  of  real  and  personal  estate. 
She  might  have  passed  each  separately,  and  had  not  a 
mere  power  to  dispose  of  it  as  a  mixed  fund.  The  devise 
of  real  estate  is  a  specific  devise,  though  of  the  whole. 
This  is  a  devise  of  real  estate  quoad  the  re'al  estate,  and 
of  the  personal  estate  quoad  the  personal  estate.  There 
is  no  forming  of  a  single  fund  for  a  particular  purpose, 
but  a  gift  of  all  she  had  to  give.  The  cases  which  have 
been  cited  went  upon  the  intention  of  the  testator  to  give 
the  devisee  of  the  residue  only  that  which  was  left  after 
payment  of  legacies.  That  intention  was  apparent  in  the 
cases  of  Bench  v.  Biles,  and  Cole  v.  Ttimer  ;  and  accord- 
ingly the  real  estate  was  held  chargeable.  In  the  former 
of  these  cases  the  Court  certainly  speaks  of  a  blended 
fund,  but  that  is  an  inaccurate  expression.  [The  Lord 
Chief  Baron* — I  wish  to  see  the  principle  contended  for 
on  the  other  side  put  in  relief,  and  not  mixed  up  with  other 
circumstances.  Suppose  a  person  devises  all  his  real  and 
personal  estate  to  his  executor,  and  then  gives  legacies  to 
A.,  6.,  and  C. ;  would  the  executor  be  trustee  of  the  real 
estate  for  the  legatees  ?]  According  to  Parker  v.  Feamley, 
he  would  not.  There  must  be  express  words,  beyond  the 
mere  gift  of  both  properties  to  one  individual,  to  make  the 
real  estate  chargeable  with  legacies.  Then  the  question 
is,  whether  such  express  words  exist  in  the  present  wilL 
The  whole  property,  real  and  personal,  is  given  to  a 
trustee,  his  heirs,  &c.,  upon  trust  for  the  husband  for  life, 
*^  subject  as  hereinafter  mentioned.*'  Now,  if  those  words 
had  been  meant  to  extend  to  every  thing  coming  after- 
wards, they  would  have  been  fixed  to  the  estate  of , the 
trustees,  and  not  to  that  of  tl:e  husband.   But  they  clearly 
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have  reference  only  to  the  life  estate  of  the  husband ;  and  1836. 
this  appears  more  plainly,  when  it  is  seen  that  afterwards,  nyssew 
in  devising  the  property  to  the  children  upon  the  death  of 
the  husband,  the  testatrix  drops  the  word  *'  subject" 
altogether,  and  devises  it  to  them  absolutely.  Then,  again, 
in  the  event  of  having  no  son  or  daughter,  she  charges  the 
husband's  estate  for  the  benefit  of  his  sisters.  That  was 
natural  enough  ;  for  there  might  be  sufficient  for  that  pur- 
pose in  one  case  and  not  in  the  other;  yet  that  might  be  a 
reason  for  her  not  charging  this  particular  legacy  upon  it. 

The  Lord  Chief  Baron.—  Uponlooking  at  the  will  and  Nop,  22nd. 
the  several  cases  cited,  it  appears  to  me  that  there. is  suffi- 
cient in  this  will  to  justify  me  in  declaring  that  the  legacy 
in  question  was  a^jJiarge  on  the  real  estate^  It  has  always  ■ 
appeared  to  me  very  idle,  to  look  at  cases  upon  the  con-  ! 
struction  of  wills,  for  the  purpose  of  finding  a  precise  \ 
precedent  for  that  which  is  under  discussion.  All  that  can 
be  done  is,  to  find  what  general  principle  of  law  is  appli- 
cable, and  then  it  must  be  determined,  from  the  particular 
circumstances  of  each  case,  how  far  that  principle  is  to  be 
illustrated.^yl  have  looked  at  the  several  cases,  and  I  find 
only  two  rules  which  govern  them  which  are  not  rules  of 
construction,  but  of  law.  One  is,  (what  is  familiar  to  every 
one),  that,  primd/aciet  all  legacies  are  paid  out  of  the  per- 
sonal estate;  the  other  is,  that  if  it  appears  to  be  the  in- 
tention of  the  testator,  as. collected  from  his  will,  that  the 
legacies  should  be  charged  on  real  estate,  then  they  should 
be  charged  on  the  real  estate*  Whether  the  testator  so 
int^ded  depends  on  particular  expressions  of  doubtful 
character  appearing  in  the  will,  and  the  Judge  determine« 
the  point  according  to  the  language  of  the  will ;  not 
according  to  any  rule  of  law,  but  as  he  would  construe  the 
intention  of  a  party  from  any  other  document  laid  before 
him. 

It  has  been  said,  and  truly,  that,  where  a  testator  gives 
his  real  and  personal  estate  to  one  individual,  subject  to 
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1836L  legBcie«»  that  makes  the  real  at  well  as  the  personal  estate 
a  fiiod  for  the  payment  of  those  legacies.  Agaia,  where  a 
person  bequeaths  legacies,  and  afterwards  devises  the  rest 
and  residue  of  his  real  estate*  after  payment  of  bis  debts 
and  legacies,  that  is  a  ground  upon  which  it  is  i^asonabla 
to  suppose  that  he  intended  to  bequeath  his  real  estate 
subject  to  the  payment  of  legacies.  A  variety  of  examples 
might  be  put,  in  which  the  precise  expressions  of  the 
testator  might  affect  the  construction  of  the  will  in  this 
respect.  If  a  man  left  legacies  generally,  and  ttien  left  his 
real  and  personal  property  to  an  indiyidual,  it  would  not 
from  thence  be  inferred  that  he  meant  to  charge  them  on  his 
real  estate  (  but  if  he  left  legacies,  and  devised  his  real  and 
personal  property  to  his  executor,  and  directed  his  executor 
to  see  the  legacies  paid,  you  would  infer  from  that  direc- 
tion given  to  the  person  to  whom  he  left  all  the  real  estate, 
that  he  meant  to  charge  them  on  the  real  estate. 

I  can  find  no  case  precisely  like  the  present  It  was 
eontended  for  the  plaintiff,  that  wherever  the  testator 
leaves  the  whole  real  and  personal  estate  embodied  in  one 
bequest  to  one  individual,  that  is  m  principle  to  determine 
that  the  legacies  left  afterwards  are  to  come  out  of  the 
real  estate.  I  own  I  can  find  no  such  principle  in  any  of 
the  authorities.  The  case  of  Bench  v.  Biles,  not  only  in- 
volved tlie  circumstance  of  the  whole  of  the  real  and 
personal  estate  being  devised  to  one  party,  but  it  contained 
a  direction  that  that  whole  should  be  paid  to  him  a^r 
payment  of  legacies.  In  the  present  esse  the  ground  of 
my  decision  is  taken  from  the  whole  will.  In  the  first 
place,  this  is  not  properly  a  will,  but  an  instrument  in  txe» 
cution  of  a  power.  It  is  executed  by  a  married  woman, 
and  she  recites  a  power  given  to  her  under  the  will  of  her 
father.  All  his  estates,  real  and  personal,  had  been  vested 
in  a  trustee  for  the  purpose  of  paying  his  wife  an  annuity, 
and  other  objects:  and  then  it  contains  a  power  to  her  to 
appomt  the  whole  to  whom  she  pleases.  The  whole  had 
been  blended  in  one  fund  by  the  settlement  of  her  ancestor, 
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and  what  she  does  is,  to  execute  the  power.  She  in  fact  ^^^^^ 
leaves  the  whok  to  her  husband  for  life ;  and  in  case  she 
leavea  any  child>  son  or  daughter,  she  means  them  to 
have  it  absohitely  after  her  husband's  death.  In  case  she 
has  no  son  or  daughter,  she  gives  the  whole  to  her  hus- 
band— that  18  the  effect  of  it — **  subject  as  hereinafter 
mentiooed.**  Subject  to  what !  All  that  comes  afterwards 
must  be  taken  out  of  the  fund  so  left  to  the  husband. 
Then,  in  case  she  has  a  child,  son  or  daughter,  she  directs 
4000/L  to  be  raised  out  of  the  estate  for  that  son  or 
daughter.  If  she  has  no  son  or  daughter,  she  directs  that 
her  husband,  having  the  whole  estate  absolutely,  shall  pay 
lOOA  to  each  of  his  sisters,  and  then  she  gives  the  legacies 
in  question  to  the  two  persons  named,  who  say  that  the 
words  **  subject  as  hereinafter  mentioned,'*  extend  to  the 
whole  property.  I  see  no  reason  why  they  should  not  ex- 
tend to  the  whole.  It  was  ingeniously  argued  by  Mr. 
Boieler,  that  those  words  ought  not  to  be  considered  as 
applying  to  the  whole,  because,  in  the  devise  to  the  sisters, 
the  testatrix  uses  the  word  *' subject**  again.  But  it  ap- 
pears to  me  that  the  case  stands  thus: — She  gives  the 
whole  estste  to  her  husband  in  case  she  should  leave  no 
children  living  at  her  death,  they  being  the  first  objects  of 
her  bounty ;  but  in  that  contingency,  she  gives  it  to  her 
husband  subject  to  a  charge  in  favour  of  his  sisters.  Now 
the  legacies  to  the  sisters  are  conditional,  and  depend  on  his 
having  an  estate  in  fee.  If  he  had  not  the  fee,  they  would 
get  nothing.  Therefore,  when  she  came  to  dispose  of  the 
fee  to  her  husband  in  the  event  of  there  being  no  children, 
she  thought  it  necessary,  for  the  purpose  of  the  charge  in 
favour  of  the  sisters,  to  introduce  the  word  **  subject" 
again.  But  If,  after  charging  the  real  estate,  first  with  the 
4000A,  and  afterwards,  in  another  event,  with  the  several 
sums  of  100/.,  she  intended  that  the  plaintiff's  legacy 
should  not  be  chargeable  upon  it,  why  did  she  not  use 
language  to  that  effect  ?  In  point  of  construction,  the 
second  word  "  subject**  comes  before  the  legacy  to  the  sis- 
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1836.  ters,  and  after  the  bequest  of  the  real  and  personal  estate ; 
and,  therefore,  I  see  no  reason  why  I  should  not  Kmit  its 
operation  to  that  legacy.  The  testatrix  doubted  whether 
the  estate  in  fee  of  the  husband  would  be  subject  to  his 
sisters'  legacies  if  she  omitted  to  use  words  for  that  pur- 
pose; thereforcy  in  the  second  instance,  she  uses  the 
word  subject  as  applicable  to  that  bequest  alone.  But 
the  legacy  to  Mrs.  Nyssen  is  absolute  and  unconditional, 
and  must  be  paid,  whether  the  husband  has  a  life  estate, 
or  an  estate  in  fee.  Upon  these  grounds,  not  thinking  that 
this  case  is  precisely  like  any  other  upon  the  same  point,  it 
appears  to  me  that  I  must  overrule  the  demurrer. 

Demurrer  OYerruled. 


>^  ^^iiz:^  An  estate  WM  JoHN   DAVliSS,   by"  his  will  reciting  that  he  had 

'*^*^^**'^-  ^*^n!npmi  trait  purcliased  the  hereditaments  and  premises  after  described, 

^Il/l5^'/-*^******di"""*"  ^^^^^^^f  *°  enable  him  to  complete  such  purchase,  he 

0^P.//*"tP^  charge  a  spcciac  had  borrowed   from   his  brother,  the  defendant,   David 

^  ^^/-  •"     apply  Ae  red-  Davics,  the  sum  of  911t,  gave  and  devised  all  his  mes- 

Ar^  Aj. -*  b^ncat'<rf Uie  8uages,  lands,  and  hereditaments,  situate  in  the  parish  of 

^^.^  ^^Aeitator'schu-  Eglwysfach,  in  the  county  of  Denbigh,  to  Abel  Lloyd 

^  '  •      *'  ^  drcDa    A*  pur* 

chaied  the  et-  and  Robert  Kyffin^  since  deceased,  to  mortgage  or  sell, 

TiTlngtr^tM*  ^^^  P^y  ^^^  ^^  ^"™  of  911/.  and  interest  thereon,  and 

fiktb^r?  tieft  ^^^'^^  ^^  produce  of  such  sale,   and  also  his  personal 

thepurchaae  estate,   between   his,  the  testator's^  wife   and   children, 

what  W81  re-  provided  that  if  his  wife  should  marry  before  all  his 

qtiired  to  satiify 
the  debt)  un- 
paid, giving  his  bond  as  a  collateral  security  for  the  payment  of  it  Between  the  time  of  the  coo- 
tract  and  the  actual  conveyance  of  the  premises,  A.  entered  into  marrisge  articles,  whereby  be 
covenanted  to  settle  the  premises  upon  his  intended  wife  and  her  issue.  After  A.'s  marriage  and 
the  execution  of  the  conveyance,  a  settlement  was  made  in  pursuance  of  the  articles.  The  settle- 
ment recited  the  conveyance,  and  the  conveyance  referred  to  the  will : — KtULt  that  the  settlement 
conveyed  notice  of  the  will,  and  that  such  notice  was  binding  on  the  wife  and  children  of  A., 
although  the  articles  were  silent  as  to  the  will;  consequently,  that  the  testator's  children  were 
entitled,  as  against  the  children  of  A.,  to  a  lien  on'the  estate,  to  the  amount  of  the  purchase  money 
left  unpaid. 

A  party  claiming  to  be  a  purchaser  for  a  valuable  con«ideralion  without  notice,  under  a  marriage 
contract,  must  shew  that  he  had  no  notice  at  the  time  of  the  ttUUmnidi  proof  that  he  had  no 
notice  at  the  time  of  the  artielet  is  not  sufficient. 
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children  should  attain  twenty-one,  (which  she  did),  she         1836. 

should  derive  no  benefit  under  his  will.   The  will  contained  ^     " 

Daties 
a  clause  that  the  trustees'  receipts  should  be  a  sufficient  dis-  v. 

charge  to  the  purchaser  for  the  purchase  money  to  be  paid 

for  the  premises,  and  that  the  purchaser  should  not  be 

bound  to  see  to  the  application  thereof.    The  testator 

appointed  his  wife  and  David  Davies  executors  of  his 

will. 

The  testator  died  in  January,  1819,  leaving  several 
children.  David  Davies  proved  the  will.  In  1814,  Abel 
Lloyd  and  Robert  Kyffin  contracted  to  sell  the  estate  to 
John  Lloyd,  the  son  of  Abel  Lloyd,  for  the  sum  of 
%^A/Stl.  14«.  Gfit,  and  he  was  let  into  possession. 

By  articles  dated  the  11th  August,  1815,  which  was 
after  the  above-mentioned  contract  for  purchase  by  John 
Lloyd,  but  before  the  premises  were  actually  conveyed  to 
him,  Abel  Lloyd  and  John  Lloyd,  in  contemplation  of  a 
marriage  which  was  shortly  afterwards  had  between  John 
Lloyd  and  Elizabeth  Jones,  an  infant,  covenanted  that  they 
would)  within  a  year  after  the  celebration  of  the  marriage, 
convey  the  premises  to  the  use  of  John  Lloyd  for  his  life, 
with  remainder  to  trustees  to  preserve  the  contingent  re- 
mainders, with  remainder  to  the  use  of  trustees  for  the 
term  of  500  years»  for  raising  1000/.  for  portioning  the 
younger  children  of  the  marriage,  with  remainder  to  the 
use  of  the  first  and  other  sons  of  the  marriage  in  tail,  with 
remainder  to  the  use  of  the  diyjghters  of  the  marriage  in 
taU. 

By  indentures  of  lease  and  release,  dated  the  1st  and  2nd 
May,  1817,  to  which  David  Davies,  the  executor,  and  Ro- 
bert Davies,  the  eldest  son  of  the  testator,  were  parties, 
the  premises  were  conveyed  by  Abel  Lloyd  to  John  Lloyd 
in  fee.  The  consideration  for  that  conveyance  was  ex- 
pressed to  be  the  sum  of  2,24S/.  14«.  6d. ;  but  the  only 
part  of  the  purchase-money  actually  paid  or  settled  in 
account,  was  the  sum  of  l,S4d/.  Ss,  Id^,  which  sum  con- 
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1836.  Asted  of  the  debt  of  991/.  due  to  David  Davies,  and  tbe 
accumulations  of  interest  thereon.  The  remainder  of  the 
purchase-money,  amounting  to  895/.  1 1$.  5d.f  was  never 
paid  by  John  Lloyd;  but,  as  a  collateral  security  for  that 
sum,  he  executed  a  bond  to  that  amount  to  Abel  Lloyd, 
who  was  then  the  surviving  trustee.  In  that  bond,  which 
bore  date  the  2nd  May,  1817,  David  Davies  joined  as  a 
surety. 

By  indentures  of  lease  and  release  and  settlement,  dated 
the  lUh  and  12th  August,  1820,  and  executed  after  the 
marriage  of  John  Lloyd,  the  premises  in  question  were 
conveyed  to  trustees  to  uses,  in  pursuance  of  the  articles. 
David  Davies  and  Robert  Davies  were  parties  to  that  set- 
tlement. 

In  1822,  the  younger  children  of  the  testator,  John 
Davies,  instituted  a  suit  in  this  court,  praying  an  account 
of  the  testator's  personal  estate,  and  of  the  rents,  profits, 
and  produce  of  his  real  estate,  and  that  their  respective 
shares  in  the  residue  might  be  paid  or  secured  to  them. 
In  that  suit,  Abel  Lloyd,  David  Davies,  and  Robert  Davies, 
were  defendants ;  and  in  February,  1826,  it  was,  amongst 
other  things,  ordered  and  decreed  that  the  defendant, 
Abel  Lloyd,  should  forthwith  proceed  to  recover  and  get 
in  the  principal  and  interest  due  from  John  Lloyd,  and  the 
defendant,  David  Davies,  upon  the  bond  of  the  2Dd  of 
May,  1817,  and  in  case  the  defendant,  Abel  Lloyd,  should 
not  within  three  months  fr^m  the  date  of  that  decree  pro- 
ceed to  recover  and  get  in  the  same,  then  it  was  ordered 
that  the  plaintiffs  should  be  at  liberty  to  use  the  name  of 
the  defendant,  Abel  Lloyd,  and  to  institute  such  proceed- 
ings in  his  name  as  they  should  be  advised  for  the  recovery 
thereof. 

In  September,  1826,  John  Lloyd  died  intestate,  leaving 
his  widow  (formerly  Elizabeth  Jones)  and  two  children  of 
their  marriage,  surviving  him.  Upon  this,  the  action  di* 
rected  by  the  decree  to  be  brought  against  John  Lloyd^ 
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was  brougfal  against  faia  widow  aa  his  adBiiniatratrix;  18S6. 
bat  for  default  of  aaseta  of  the  intestate,  nothing  was  fe- 
ooTored  in  the  action.  An  action,  as  directed  by  tlie  de* 
cree,  was  also  brouglit  against  David  Daties,  bat  be  took 
the  benefit  of  the  Insolvent  Debtors*  Act,  and  nothing  was 
xeooTerablefrom  his  estate. 

In  Afay,  18S8,  Abel  Lloyd  died  insolvent. 

The  present  bill,  which  was  one  of  revivor  and  supple*' 
ment,  was  filed  for  the  purpose  of  establishing  a  lien  claimed 
by  the  children  of  John  Davies,  upon  his  estate,  to  the 
amount  of  895L  lis.  5d.,  the  residue  of  the  purchase^ 
money  due  irom  John  Lloyd.  The  plaintiffs  were  such  of 
the  children  of  John  Davies  as  were  infants  at  the  time 
of  decree  in  the  original  suit  The  defendants,  in  ad« 
dttion  to  those  in  the  original  bill,  or  their  representa* 
tives,  were  the  other  children  of  John  Davies,  the  infant 
children  of  John  Lloyd,  and  the  trustees  under  John 
Lloyd's  marriage  settlement. 

The  bill  charged,  that  when  the  marriage  articles  were 
entered  into,  John  Lloyd  had  notice  that  his  father, 
Abel  Lloyd,  had  no  title  to  the  premises,  other  than  as 
one  of  the  trustees  for  sale  under  the  will  of  the  testator 
John  Davies,  and  that  he  had  no  power  to  contract  to  set- 
tle the  same ;  and  that  John  Lloyd  had  also  notice,  that 
the  children  of  the  testator  were  entitled  to  the  surplus 
produce  of  the  sale  of  the  premises. 

In  support  of  this  charge  it  appeared,  that  in  the  deed 
of  release  of  the  Snd  May,.  1817,  Abel  Lloyd  was  describe 
ed  as  **  surviving  devisee  in  trust  for  sale  under  the  will 
of  the  said  John  Davies  ;*'  and  that  this  deed  of  release 
was  recited  in  the  subsequent  indenture  of  settlement  of 
the  l£th  August,  1820.  It  likewise  appeared  that  Messrs* 
John  and  Edward  Oldfield,  with  full  notice  of  the  trusts 
of  the  will  of  John  Davies,  acted  as  the  solicitors  of  Abel 
Lloyd  and  John  Lloyd  in  relation  to  this  purchase^  that 
they  prepared  the  deeds  of  conveyance,  and  likewise  pre* 
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1636.        pared  and  were  attesting  witnesses  to  the  bond ;  and  that 
Davibs       ^"^  ^^  them,  John  Oldfield,  was  a  trustee  under  the  aet- 
V.  tlement.    Mr.  Edward  Oldfield  in  his  examination  stated, 

that  although  a  receipt  for  the  w^ole  purchase  money  was 
endorsed  on  the  deed  of  the  Snd  May,  1817,  he  could  not 
say  that  any  portion  of  the  same  was,  at  the  time  of  the 
execution  of  that  deed,  or  at  any  other  time,  actually 
paid  by  John  Lloyd  to  Abel  Lloyd ;  and  he  believed  that 
the  sum  of  895/.  lit.  5c/.,  for  which  John  Lloyd's  bond 
was  given,  was  part  of  the  money  purporting  by  such  en- 
dorsement to  have  been  paid  by  John  Lloyd. 

Mr.  Simpkinson  and  Mr.  Koe  for  the  bill. — Abel  Lloyd 
had  no  interest  in  the  premises,  except  as  a  devisee  in  trust, 
under  the  will  of  the  testator.  He  had  no  right  to  enter  into 
such  an  agreement  as  he  entered  into  with  his  son.  The 
purchase  money  under  that  agreement  has  not  been  all 
paid ;  and  the  question  is,  whether  the  lien  which  once  exist- 
ed on  the  estate  for  the  deficiency,  can  be  said  to  haye  been 
discharged.  In  that  respect,  the  articles  of  settlement  can 
have  but  little  effect ;  for  even  if  the  parties  were  pur- 
chasers for  a  valuable  consideration  without  notice,  mere 
articles  would  not  entitle  them  to  insist  upon  such  a  plea ; 
there  must  be  an  actual  conveyance.  It  is  no  answer  to 
such  a  claim  as  this  to  say,  that  at  the  time  of  the  contract 
there  was  no  notice ;  the  party  must  shew  that  he  had  no 
notice  at  the  time  of  the  conveyance. 

John  Lloyd  must  have  had  nptice  not  only  of  the  trusts 
of  the  will,  but  also  that  the  purchase  money  was  not  paid ; 
and  all  parties  claiming  under  him  must  be  held  to  have  had 
constructive  notice  of  the  trusts  of  the  wilL  The  purchase 
deed  of  May,  1817,  refers  to  the  will.  That  deed  is  vir- 
tually incorporated  in  the  settlement  by  means  of  a  recital ; 
and  consequently  it  conveys  notice  of  the  will.  The  par- 
ties, therefore,  who  derive  title  under  the  settlement,  must 
have  had  notice  of  the  trusts  for  the  testator's  children ; 
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and  it  was  incumbent  upon  them  to  see  that  the  purchase  1836. 
money  for  the  trust  estate  had  been  bond  fide  paid  to  the 
proper  person.  Besides,  they  had  notice  through  the 
medium  of  their  solicitors,  not  merely  of  the  trusts  of  the 
will,  but  that  the  money  secured  by  bond  as  a  collateral 
security  for  part  of  the  purchase  money  had  not  been 
paid.  It  is  clear,  therefore,  that  they  cannot  insist  on  the 
want  of  notice,  and  that  the  lien  remains.  The  vendor 
remains  owner  till  all  the  purchase  money  is  paid.  The 
purchaser  giving  a  hond  for  payment  of  the  purchase 
money  does  not  discharge  the  estate.  Abel  Lloyd  might 
at  any  time  have  resorted  to  the  estate.  He  stood  in  the 
mere  situation  of  a  trustee,  selling  it  for  other  persons. 
His  cesitii  que  trusts  may  work  out  their  equities  through 
him,  to  have  the  purchase  money  raised  out  of  the  estate. 
The  persons  claiming  under  John  Lloyd  have  no  better 
title  than  he  had,  and  he  had  no  title  to  an  estate  other 
than  an  estate  charged  with  the  purchase  money. 

Mr.  Ombler^  for  the  defendants  in  the  same  interest 
with  the  plaintiff. 

Mr.  Duckworth,  for  other  defendants. 

Mr.  Temple  and  Mr.  Tennant,  for  the  trustees  and  infant 
children  of  John  Lloyd. — The  infant  children  of  John 
Lloyd  are  purchasers  for  a  valuable  consideration,  without 
notice  of  the  trusts  of  the  will.  The  original  decree  must 
have  decided  this  point.  It  must  have  been  founded  on  the 
hypothesis  that  there  was  no  lien ;  otherwise  it  would  have 
declared  the  estate  liable  to  make  up  the  deficiency  by  sale 
or  mortgage.  The  plaintiffs  asl^  the  same  benefit  by  their 
original  bill  as  they  do  now ;  and  they  cannot  raise  the 
question  by  supplemental  bill.  This  is  in  fact  the  same 
case  as  was  heard  before  the  Chief  Baron  in  18^;  and 

VOL.  II.  R  BQ.  BX« 
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1836.  without  a  rehearing,  the  Court  cannot  depart  from  the 
equity  which  was  then  administered. 

But  supposing  there  were  no  decree,  the  question  would 
be,  whether,  under  the  circumstances  disclosed,  the  chil- 
dren of  the  marriage  of  John  Lloyd  can  be  deprived  of 
the  benefit  of  their  mother's  marriage  contract,  when  she 
became  the  wife  of  their  father.  There  is  no  authority 
for  saying  that  the  children  are  bound  by  the  notice  to 
John  Lloyd.  In  order  to  bind  them,  it  must  be  shewn  that 
the  mother  or  her  guardian  had  notice.  What  could  the 
notice  amount  to  ?  That  part  of  the  purchase  money  was 
not  paid,  but  a  security  taken.  Why  could  not  those 
parties  take  a  eeeurity  ?  The  testator  directed  the  estate 
to  be  converted  into  money.  It  was  therefore  the  duty 
of  the  trustee  to  pay  the  purchase  money  to  the  executor, 
to  be  placed  upon  such  security,  as  he  might  approve*  The 
executor  had  a  right  to  invest  the  money  on  bond  or  mort* 
gage,  if  he  pleased ;  taking  upon  himself  the  responsibility 
of  that  security.  Here,  the  executor  approved  the  secu- 
rity which  was  offered,  and  was,  as  well  as  Abel  Lloyd,  a 
party  to  the  deed  of  conveyance.  Robert  Davies,  the 
testator's  eldest  son,  was  also  of  age,  and  accepted  the  se- 
curity. 

It  appears  from  the  will  that  the  purchaser  was  not 
to  be  bound  to  see  to  the  application  of  the  purchase 
money,  but  that  the  receipt  of  the  trustee  was  to  be  a 
sufficient  discharge  to  the  purchaser.  The  marriage  eon- 
aideration  made  this  a  purchase.  [Alderson,  B. — The 
purchaser  was  not  bound  to  see  to  the  application  of  the 
purchase  money,  but  here  there  was  no  receipt  of  the 
money.]  The  receipt  indorsed  on  the  conveyance  would 
be  evidence  of  the  payment  of  the  money  in  favour  of  all 
persons  except  John  Lloyd.  Those  who  contract  with 
John  Lloyd  are  not  to  be  affected  by  his  misrepresenta- 
tions. He  represents  that  he  is  the  owner  of  the  property. 
He  covenants  that  he  will,  within  one  year,  grant  the  pre- 


COURT  OP  EXCHEQUER.  !;^4<1 

inises  to  secure  a  jointure  for  his  wife  and  a  provision  for 
Ms  children.  Being  owner  only  of  an  equitable  interest 
in  the  property,  he  gets  an  absolute  conveyance,  and  when 
afterwards  called  upon  to  complete  his  marriage  contract, 
he  does  bo  by  a  settlement  reciting  the  deed  of  1817, 
which  purports  to  be  the  absolute  conveyance.  Amongst 
the  parlies  actually  joining  in  the  deed  of  settlement  are 
the  trustee,  executor,  and  the  heir-at-law  of  the  testator, 
who  are  also  pttrties  to  the  deed  of  1817.  [Alderson,  B. — 
Whfen  John  Lloyd,  in  1814,  contracted  to  settle  the  pro- 
perty, he  had  not  paid  the  purchase  money.  Afterwards 
he  is  called  upon  to  settle  such  estate  as  he  had  when  he 
Contracted.]  Our  only  notice  is,  that  he  claims  to  be  owner 
i>f  the  estate.  When  called  upon,  he  shews  what  satisfies  a 
conveyancer  that  he  is  so^  namely,  the  receipt  for  the  pur- 
fthlLse  iMOney^  Md  that  all  the  proper  parties  have  joined 
In  the  instruments  of  conveyance.  There  was  no  fraud  in 
the  wife,  and  she  and  her  children  ought  not  to  suffer  for 
the  acts  of  Abel  Lloyd,  against  whom  they  have  no  remedy. 
They  do  not  call  on  the  Court  to  aid  them  in  enforcing 
their  own  rights,  but  to  defend  them  against  parlies  seek- 
ing to  deprive  them  of  (heir  rights.  Those  parties  could 
not  stand  an  instant  in  a  court  of  law ;  why,  then,  should 
a  court  of  equity  interfere  in  their  favour  ?  The  trustees 
for  the  widow  and  children  having  obtained  the  legal 
Estate  in  1820,  it  is  immaterial  wiiat  notice  they  had  before 
that  time.  Besides,  notice  of  the  trusts  of  the  will  is  not 
notice  that  the  purchase  money  has  not  been  paid. 

Mr.  Simpkinsonf  in  reply. — It  is  said  that  the  point  in 
itsae  has  been  already  adjudicated^  and  that  no  supple* 
mental  bill  Will  lie.  That  is  not  so ;  because  neither  John 
Lloyd,  nor  the  trustees,  nor  the  parties  claiming  under  John 
Lloyd»  were  ever  before  the  Court.  The  bill  could  not, 
therifore,  by  possibility  raise  the  question  of  lien.  Then, 
baa  the  question  of  lien  bcetl  displaced  ?    They  admits 
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1836.  that  if  John  Lloyd  had  been  a  purchaser  on  his  own  be- 
halfy  and  they  claimed  under  him  as  volunteers,  they  could 
not  be  in  a  better  situation  than  he;  but  then  they  say 
that  his  children  are  purchasers  for  a  valuable  considera- 
tion,  and  that  the  marriage  consideration  is  the  highest ; 
that,  therefore,  they  are  not  to  be  nfTected,  unless  it  can 
be  shewn  that  the  motlier,  or  some  one  who  had  the  charge 
of  her  interests  when  tlie  settlement  was  made,  had  notice. 
That  argument  would  be  good,  eitlier  if  the  will  was  out  of 
the  question,  or  ihey  had  nonoticeofthewill,and  supposing 
that  under  the  terms  of  the  will  a  derivative  purchaser 
was  not  bound  to  see  to  the  original  purchase  money  being 
paid.  But  the  mere  contract  antecedent  to  the  settlement 
will  be  nothing  in  favour  of  the  children,  unless  it  can 
be  shewn  that  at  the  time  of  the  actual  execution  of  the 
settlement  the  parties  had  no  notice.  When  a  purchase 
for  a  valuable  consideration  is  pleaded,  it  is  not  enough  to 
say  that  there  was  no  notice  at  the  time  of  the  payment  of 
the  money :  it  must  be  averred  that  there  was  none  at  the 
time  of  the  execution  of  the  conveyance.  Now,  whether 
the  wife  had  notice  or  not  at  the  time  of  the  execution  of 
the  articles,  it  is  clear,  that  at  the  time  of  the  settlement 
all  the  parties  had  notice.  No  one  can  read  the  convey- 
ance and  settlement  without  coming  to  that  conclusion. 

The  clause  in  the  will  relieving  the  purchaser  from  the 
necessity  of  seeing  to  the  application  of  the  purchase 
money,  only  applies  to  money  actually  paid.  Both  the 
original  and  the  derivative  purchaser  are  bound  to  see  to 
the  payment  of  the  purchase  money.  Here,  a  large  por- 
tion of  the  purchase  money  was  left  outstanding  upon  a 
collateral  security ;  and  it  is  clear  that  the  purchaser  was 
bound  to  see  that  it  was  paid  to  the  parties  entitled  to  it. 

Dec.  12M.  Aldeuson,  B.— The  only  question  in  this  case  is — ^whe- 
ther the  plaintiffs  are  entitled  to  claim  a  lien  on  the  estate 
of  the  late  John  Davies  to  the  amount  of  895A  1 U.  id. 
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The  estate  belonged  originally  to  John  Davies,  by  whose  1836. 
will  it  was  devised  to  Abel  Lloyd  and  Robert  Kyffin,  in 
trust  to  raise  by  mortgage  or  sale  the  amount  due  to  David 
Davies ;  and,  if  sold^  to  divide  the  residue,  after  David 
Davies's  debt  was  paid,  between  the  testator's  children. 
Under  this  power  the  estate  was  bargained  to  be  sold  by 
Abel  Lloyd  and  Robert  Kyffin  to  Hugh  Hughes,  as  agent 
for  John  Lloyd,  for  the  sum  of  2,2if2L  I4fs,  6d. ;  and  after- 
wards, in  1817,  by  a  deed  of  release,  which  recited  the  will 
of  John  Davies,  the  amount  of  the  debt  with  interest  then 
due  to  DavidDavies,  and  all  the  other  material  facts,  the 
estate  in  question  was  Conveyed  by  Abel  Lloyd,  therein 
described  as  the  surviving  devisee  for  sale  under  the  will 
of  John  Davies,  to  John  Lloyd  and  his  trustees. 

In  point  of  fact,  the  whole  purchase  money  was  not 
paid,  but  only  the  debt  due  to  David  Davies,  and  a 
portion  of  the  residue,  the  whole  of  which  was  devisable 
amongst  the  children  of  John  Davies  under  his  will.  The 
remainder,  being  the  sum  of  8i^5/.  lis.  5c/.,  was  secured 
by  the  joint  bond  of  John  Lloyd  and  David  Davies.  Now, 
for  this  amount  there  was  clearly  at  that  time  a  lien  on  the 
estate  sold. 

John  Lloyd,  as  a  party  to  this  transaction,  had,  of  course, 
full  knowledge  of  the  will  of  John  Davies,  and  of  this 
breach  of  trust,  in  leaving  a  part  of  the  purchase-money 
thus  unpaid  ;  and  if  the  defendants  are  volunteers  claiming 
under  him,  they  will  be  in  the  same  situation  in  which  he 
would  have  been.  As  to  him,  it  is  not  doubted  that  the 
plaintiffs  would  be  entitled  to  the  hen  on  the  estate  now 
claimed  by  them. 

But  the  case  of  the  defendants  is  twofold.  First — They 
say  that  this  question  has  already  been  decided  by  this 
Court.  I  think,  however,  that  this  was  not  so ;  neither 
John  Lloyd  nor  his  descendants  were  then  parties  to  the 
suit,  and  this  point  could  not  properly  have  come  before 
the  Court :  this,  therefore,  is  not  a  good  defence.     But 
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1836.  then,  secondly,  it  was  urge4  that  the  children  of  John 
Lloyd  are-  purchasers  for  valuable  consideration  Rn4 
without  noticej  and  therefore  are  entitled  to  the  ju4g* 
inent  of  the  Court.  This  marriage,  it  nviy  be  admitl^l, 
vas  a,  valuable  consideration;  and  if  the  marriage  took 
place,  and  the  settlement  was  made  without  notice  of  the 
will  of  John  Pavies,  and  of  the  money  not  having  bOQO 
paid,  the  casQ  would  be  different,  I  d^l^yed  my  judgmeot 
on  this  point  till  I  could  examine  the  deeds. 

The  articles,  previous  to  the  marrii^ge,  are  dated  in  1815f 
and  by  them  there  is  an  engagement  to  convey  tbee^e^tat^f 
to  certain  uses  thereinafter  stated.  No  notii;e  is  tihere 
taken  of  John  Davies's  will.  At  that  time  there  had  beep 
no  conveyance,  nor  any  money  paid  for  the  esta^ie  in  quesr 
tion,  nor  the  bond  given  for  the  residue :  this  took  place 
subsequently,  in  1817. 

The  settlement  itself  was  executed  in  18i^,  and  afber 
th^  marriage.  It  is  true  that  this,  being  in  pursuajnce  of 
previous  articles,  could  not  be  voluntary.  But  her^,  In  the 
settlement  itself,  there  was,  I  think,  sufficient  notice ;  for 
the  will  of  John  Davies  is  distinctly  referred  to  in  it,  and 
that  ought  to  have  led  the  parties  to  make  the  requisite 
inquiries;  and  if  that  had  been  done,  they  would  have 
found  that  there  was  a  lien  on  the  estate  for  the  iresidue 
of  the  purchase  money.  This,  therefore,  is  equivalent  to 
notice ;  and  this  second  defence  also  fails.  The  decree 
must  therefore  contain  a  declaration  as  claimed  by  the 
plaintiff  of  the  existence  of  the  lien. 

This  was  the  only  point  in  dispute  argued  before  me. 

DecriCe  accordii\gly. 


CODRT  or  BXCHEQUfiR. 


Clarke  r.  Clarke*  Junefi^th, 

JL  HIS  was  a  bill  by  a  rector  against  the  ocett|>ier  of  a  The  rauonabie- 
farm,  praying  an  account  and  satisfaction  of  tithes  of  va-  ouTeTery'tenth 
rious  tithable  matters,  amonj^st  which  were  turnips.     The  «»roipf  instead 

°  ^  of  every  tenth 

plaintiff  had  been  in  the  habit  of  compounding  for  bis  hesp  of  turnips, 
tithes.   In  1833,  the  defendant,  being  dissatisfied  with  the  must  d^rad"' 
amount  of  the  composition,  applied  for  a  reduction,  but  b^^i^et  mod*'^' 
his  request  was  refused.     Disputes  afterwards  took  place  of  tithing,  the 


between  the  parties,  and  the  defendant  was  called  upon  to  opportunity  of 
set  out  his  tithes.     Instead,  however,  of  setting  out  the  Sthe  u  fcWy  * 
turnips  in  heaps,  he  threw  out  every  tenth  turnip.    The  ■•*  °"^ 
rector's  tithingman  refused  to  take  the  tithe  in  this  form. 

Mr.  Simpkinson  and  Mr.  Monro,  for  the  plaintiff,  con- 
tended  that  this  mode  of  setting  out  the  tithe  of  turnips 
was  not  allowable ;  observing,  that  the  law  upon  that  point 
was  settled  by  the  case  of  Beaumont  v.  Shilcot  (a). 

Mr.  Boteler  and  Mr.  Walker,  far  the  defendant-^Ill 
Beaumont  v.  Shepherd,  the  bill  was  dismissed :  the  deci* 
sion,  therefore,  in  that  case  is  in  favour  of  the  defendant. 
Another  case,  however,  that  of  Blam^  v.  Whitaker  (b), 
seems  conclusive  as  to  the  defendant's  right  to  set  out  the 
tithe  turnips  in  heaps.  The  observations  of  Lord  Manf^ 
field  and  Mr.  Justice  Butler  in  that  case  are  very  strong. 
No  fraud  is  imputed  to  the  defendant.  The  plaintiff's 
own  tithe-gatherer  does  not  venture  to  say  that  the  tithe 
was  not  fairly  set  out :  all  he  says  is,  that  one  or  two  tur* 
nips  were  damaged.  The  only  question  is,  whether  the 
defendant  bond  fide  drew  the  turnips  for  the  feeding  of  his 
cattle.     If  he  did,  he  has  a  right  to  set  out  the  tithe  in 

(a)  3  OwUl.  944 1  2  £.  &  Y.  (6)  3Dougl.  183;  10  East,  12, 
226.  cited. 
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1836.        this  manner.     [Aldersofif  B. — I  agree  to  t.he  principle  laid 
^^j^^^       down   in  ihe  case    in  Douglas,  that  the  farmer  is  not 
o*  bound  to  expend  more  labour  upon  the  parson's  turnips 

than  on  his  own.  On  the  other  hand,  the  tithe-owner  has  a 
right  to  have  an  opportunity  of  seeing  that  the  tithe  is 
fairly  set  out  Now,  if  this  mode  of  tithing  be  adopted, 
is  tlie  parson  capable  of  seeing  whetlier  the  tenth  turnip 
is  of  a  medium  size  ?  A  custom  in  the  parisii,  in  regard 
to  this,  would  of  course  bind  the  parties ;  but  otherwise 
this  mode  seems  to  me  to  be  open  to  fraud].  At  all  events, 
this  manner  of  tithing  is  recognised  in  the  cases  cited. 

Mr.  Simpkinson  in  reply. 

Alderson,  B. — It  appears  to  me  that  the  question 
whether,  in  the  absence  of  any  customary  mode  of  tithing, 
and  under  all  the  circumstances  of  this  case,  this  was  a 
reasonable  mode  of  setting  out  the  tithe,  must  depend 
upon  the  fact,  as  to  the  parson  having  had  an  opportunity 
of  seeing  it  set  out  fairly.  Every  such  case  must  depend 
upon  its  own  circumstances.  If  the  quantity  of  turnips 
drawn  be  large,  this  may  not  be  a  reasonable  way  of  set- 
ting out  the  tithe;  if  the  quantity  drawn  be  small,  it  may 
be  the  most  reasonable  way.  It  may  be  reasonable  to  set 
out  the  turnips  in  rows.  Any  mode  by  which  one  party 
sets  out  the  titlie  so  as  to  enable  the  other  party  to  see 
that  it  is  fairly  done,  is  the  right  mode.  I  shall  look  into 
the  evidence,  to  see  how  that  principle  applies  here. 

July  7th.  On  this  day  his  Lordship  said  he  had  examined  the 

evidence,  and  he  was  of  opinion  that  the  decree  upon  this 
point  must  be  for  the  plaintiff. 

Decree  accordingly. 


L 
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]836. 


Webb  r.  Lugar. 


3vly  6th, 
Dec.  12. 


ctOME  time  previously  to  the  year  1736,  the  Archdeacon  A  teataior, 

of  Colchester  granted  to  one  Lee  Warley  a  lease  for  tliree  fec"of  rfarm  in 

/^  2  years  of  the  parsonage  and  rectorial  tithes  of  Ardle'gh,  in  i^^  bdngafw*' 

the  county  of  Essex;  which  lease  was,  in  the  year  17ii6,  possessed  of  a 

purchased  of  Warley  by  William  Lugar.     The  purchaser  of  the  rectorial 

being  at  that  time  owner  in  fee  of  a  farm  at  Ardleigh,  pari',b°dev?»ed 

called  I3adley  Hall  farm,  the  purchase  was  made  in  the  the  farm  to  his 

name  of  his  brother,  James  Lugar,  to  whom  the  lease  was  male,  and  the 

duly  assigned,  in  trust  for  William  Lugar.     Soon  after-  brother  j.,  his 

wards  James  Lugar  executed  a  declaration  of  trust,  to  the  S^,"i^7orsf" 

effect  that  the  lease  was  purchased  with  the  proper  monies  •"**  assigns, 

'^  *       '  upon  condition 

of  William  Lugar,  and  that  he,  James  Lugar,  held  it  only  that  his  said 

as  trustee  for  his  brother.  executors,*  ad- 

The  original  lease  given  to  Lee  Warley  contained  no  "jj*;!^"^^^^^ 

covenant   for  renewal,   but  the  assignment   to  William  owners  or  occu- 

Lugar  was  of  all  the  estate  and  mterest  of  Lee  Warley  m  said  parsonage, 

the  parsonage  and  tithes,  with  benefit  of  renewal  of  the  |„\,^|  siJouW*' 

lease,  &C.  atsll'times    ' 

after  his  de- 
William  Lugar  died  in  1752,  seised  of  the  Badley  Hall   cease,  free  and 

farm,    and    possessed    of    the    before-mentioned   lease,   uta  farm  from 

Shortly  before  his  death    he  devised   the  Badley  Hall   jJIbT.* wMch^ 

farm  in  moieties  to  his  two  nephews  in  tail  male,  and  he   should  be  pay- 

•    1      .      1     II  •  .  .11.  .  1    •bl«outofthe 

gave  and  devised  all  his  estates,  rights,  and  interest  in  and  same  to  the 

to  the  parsonage  of  Ardleigh  aforesaid,  with  the  houses,  ^cupieTof  the 

barns,  stables,  lands,  tithes,  perquisites,  privileges,  and  P*"on««e  *nd 

appurtenances  to  the  same  belonging,  unto  his  brother,  said.    j.  sur- 

James  Lugar,  his  executors,  administrators,  and  assigns,  tator,and 

but  upon  this  condition,  nevertheless,  that  his  said  brother,  {J,*^*^^^  \^iht 

James  Lugar,  his  executors,  administrators,  and  assigns,  Inw  to  his 

four  sons,  who 
took  several 
reoewala,  and  in  1783  assigned  the  existing  lease,  for  a  Taluable  consideiationt  to  A.  B.,  with 
notice  of  the  trusts  of  the  will : — Held,  that  a  party  to  whom  the  tithes  were  bequeathed  by  the 
will  of  A.  B.,  and  who  took  a  renewal  of  the  lease  in  1817,  held  the  renewed  lease  upon  the  tnists 
of  the  will ;  consequentiy,  that  he  had  no  tiUe  to  the  tithes  of  the  farm,  and  that  the  owner  of  the 
I  wti  not  bound  to  contribute  to  the  renewal  fines. 
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1836.  owners  or  occupiers  of  the  said  parsonage,  tithes,  and  pre- 
mises, should  at  all  times,  after  his  decease,  free  and  dis- 
charge  all  and  every  his  said  farm  and  lands  called  Badley 
Hall  of  and  from  all  manner  of  tithes  and  portions  of 
tithe  which  should  arise  and  be  payable  out  of  the  same 
to  the  said  owner  or  occupier  of  the  parsonage  and  tithes 
of  Ardleigh  aforesaid. 

James  Lugar  survived  the  testator,  and  died  in  1755, 
leaving  his  interest  in  the  lease  to  his  four  sons,  who  from 
time  to  time  obtained  renewals  of  the  leases,  the  particu- 
lars of  which  are  stated  in  the  judgment.  It  appeared 
from  the  recitals  in  the  renewed  leases  that  they  were  ex- 
ecuted in  consideration  of  the  surrender  of  the  old  leases. 

In  1782,  the  parties  entitled  to  the  lease  under  the  will 
of  James  Lugar  assigned  it  for  a  valuable  consideration 
to  Abraham  Newman,  who  thereupon  held  it,  as  to  three- 
fourths,  for  his  own  benefit,  and  as  to  the  remaining  one- 
fourth  in  trust  for  one  Marshall  Lugar. 

The  present  bill  was  filed  by  the  plaintiff,  claiming  title 
under  the  will  of  Abraham  Newman,  and  by  purchase 
from  Marshall  Lugar,  against  the  defendant,  as  the  owner 
and  occupier  of  the  Badley  Hall  farm,  to  recover  the 
tithes  of  that  property.  The  nature  of  the  defence  was, 
that  under  the  will  of  William  Lugar  the  Badley  Hall 
farm  was  exempt  from  the  payment  of  tithes,  and  that  the 
plaintiff  must  be  considered  as  having  had  notice  of  such 
exemption.  The  circumstances  of  notice  are  stated  in 
the  arguments  and  judgment. 

The  cause  now  came  on  to  be  heard  on  admissions. 

Mr.  G.  Richards  (with  whom  was  Mr.  J.  Russell)  for  the 
plaintiff. — The  words  of  the  will  were  binding  only  during 
the  continuance  of  the  lease  which  then  existed,  and  do  not 
apply  to  the  individual  who  is  now  the  owner  and  purchaser 
of  the  tithes  of  Ardleigh.  This  is  not  like  a  covenant 
running  with  the  land,  and  binding  the  party  in  occupation* 
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At  the  time  the  testator  made  his  wilU  he  contemplated  1836. 
merely  the  existing  lease.  He  knew  that  the  only  interest 
be  had  was  in  the  three  lives.  Indeed,  he  could  not  bind 
future  Icsseesj  (ox  he  had  no  ri^iht  to  compel  the  Arch- 
deacoa  to  renew.  After  the  lives  had  run  out,  the  occupiers 
of  the  Badley  Hall  farm  could  not  compel  the  lessees  of 
the  titbes  to  discharge  tli«m.  This  case  is  distinguishable 
from  that  where  a  tenant  for  life,  under  a  renewable  lease, 
renews,  and  says  he  will  not  bold  it  for  the  benefit  of  the 
parties  entitled  to  renew.  Here  the  parties  in  possession 
of  the  Badley  Hall  farm  were  strangers*  It  is  said  that 
the  assignment  was  made  by  Lee  Warley  to  William 
Lugar,  with  benefit  of  renewal;  but  there  is  no  covenant 
to  renew  in  the  lease  of  1736.  If  the  words  of  condition 
contained  in  this  will  are  to  apply  to  the  renewed  leases, 
the  consequence  will  be  to  exempt  Badley  Hall  farm  from 
the  payment  of  tithes  for  all  period  of  time.  The  de- 
fendant contends  that  those  words  operate  by  estoppel 
against  the  claim  of  the  present  occupiers  of  the  parsonage* 
They  cannot  however  have  that  efiect,  because  they 
amount  only  to  a  condition  imposed  upon  the  party :  they 
create  no  trust  benefiting  the  party  in  possession  of  the 
Badley  Hall  farm  at  the  expense  of  the  owner  of  the  tithes. 
Another  question  is,  whether  the  defSendant  can  avail 
himself  of  this  defence  without  proving  that  the  plaintiff 
had  notice  of  the  condition  in  the  will.  The  plaintiff  is 
in  the  ordinary  situation  of  a  party  who  appears  in  a  court 
of  equity,  having  paid  a  valuable  consideration  without 
notice;  he  cannot  therefore  be  amoved  from  his  own 
r^bta.  Although  James  Lugar  executed  the  declaration 
oC  trust,  it  does  not  appear  that  Abraham  Newman,  who 
pwchaaed  the  lease  in  1782,  had  notice  of  the  declaration 
of  trust,  or  the  condition.  The  same  observation  applies 
to  the  plaintiff  when  be.  purchased  the  remaining  one-fourth 
in  1827. 

This  is  a  bill  filed  by  a  party  in  his  legal  right.    The 
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1836.  lessee  of  a  rector  appears  in  equity  as  in  law ;  the  bill  for 
tithes  being  a  mere  action  of  account.  There  can  be  no 
defence  therefore  in  equity  wiiicli  cannot  be  set  up  at  law. 
The  present  defence  is^  that  the  plaintiff  has  taken  these 
tithes  upon  a  condition  which  he  is  bound  to  fulfil;  but 
that  would  be  no  defence  at  law,  and  is,  therefore,  no  de* 
fence  in  equity.  The  defendant,  it  is  true,  might  have 
filed  a  cross  hill,  allegin<y  himself  to  be  interested  in  the 
tithes  of  the  Badley  Hall  farm,  but  in  that  case  he  must 
have  contributed  to  the  fines  which  the  parties  in  the  oc- 
cupation of  the  parsonage  are  bound  to  pay. 

Mr.  Simpiinson  and  Mr.  Lovat,  for  the  defendant. — The 
argument  relative  to  the  necessity  of  filing  a  cross  bill 
cannot  be  maintained  for  a  moment,  for  no  catui  que  trust 
can  be  compelled  by  his  trustee  to  take  that  course.  The 
real  question  is — ^whether  the  plaintiff,  who  is  now  the 
lessee  of  the  rectory,  and  who  claims  through  the  parties 
deriving  title  under  the  will  of  William  Lugar,  has  not 
taken  the  lease  subject  to  the  trusts  of  that  will.  Let  us 
first  take  the  case  as  if  it  were  a  question  between  the  de- 
fendant and  a  devisee  of  James  Lugar.  Whether  the  words 
of  the  will  amount  to  a  condition  or  a  trust  is  immaterial. 
In  either  case  the  court  will  carry  tlie  testator's  intention 
into  effect.  It  is  true  that  the  will  does  not  expressly 
allude  to  a  renewal;  and  it  does  not  appear  that  in  the 
assignment  to  Abraham  Newman  the  word  renewal  is  men- 
tioned. But  that  will  not  affect  the  question,  for  the  re«- 
tiewal  of  the  former  lease  is  the  renewal  of  the  trusts  of 
that  lease.  It  is  indisputable  that,  during  the  continuance 
of  the  former  lease,  James  Lugar,  and  those  claiming  under 
him,  were  bound  to  exonerate  the  farm  from  the  payment 
of  these  tithes.  When  that  lease  was  renewed,  the  trusts 
upon  which  it  was  held  were  renewed.  There  are  many 
authorities  to  shew  that  a  person  having  an  interest  in  a 
lease,  and  renewing  it,  takes  the  renewal  for  the  benefit  of 
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all  parties  interested  in  the  former  lease.  It  would  be  a  1836. 
breach' of  trust  for  him  to  treat  for  the  renewal  behind  the 
backs  of  the  parties  interested.  A  tenant  right  of  renewal, 
though  not  a  legal,  and  in  some  sense,  not  an  equitable 
right,  is,  under  such  circumstances,  a  subject  to  be  dealt 
with  in  a  court  of  equity.  The  Court  has  frequently  in- 
terfered to  prevent  a  person  having  a  particular  interest  in 
a  lease  from  taking  a  renewal  for  his  own  benefit  alone, 
declaring  him  a  trustee  for  all  the  parties  interested  in  the 
old  lease :  Palmer  v.  Young  (a),  Keech  v.  Sandford  (6), 
Bleveii  V.  Milleit  (c),  Feulhersionhaugh  v.  Fcnwick  (rf). 
Even  where  a  fresh  lease  has  been  granted  after  the  ex- 
piration of  the  former  lease,  that  fresh  lease  has  been 
affected  with  the  tru^t:  Griffin  v.  Griffin  (e),  Fitzgerald  v. 
Fauconbergeif),  Moody  v.  Matthews  (^),  Maxwell  v. 
Asheifi). 

It  is  submitted,  that  these  authorities  would  be  conclu- 
sive upon  the  question  as  between  (he  defendant  and  a 
devisee  of  Jamas  Lugar.  Then,  is  the  case  different  as 
between  the  defendant  and  the  plaint  ff,  who  claims  under 
Abraham  Newman?  That  turns  upon  the  question  of 
notice.  The  plaintiff  has  the  legal  estate,  and  that  must 
still  be  affected  by  all  equities  originally  attached  to  it, 
unless  he  can  protect  himself  by  shewing  that  he  is  a  pur- 
chaser of  that  legal  estate  without  notice.  Now  it  is 
clear  that  Nev\man  must  have  had  notice  of  the  trust. 
The  leases  from  the  year  1777  to  the  year  1817  are  in 
evidence.  They  are  of  course  all  renewals,  and  are 
granted  in  consideration  of  the  surrender  of  the  former 
leases.  The  renewed  lease  obtained  by  Newman  recites 
the  will  of  James  Lugar ;  a  circumstance  which  alone  is 
strong  to  shew  that  Newman  had  notice  of  James  Lugar*B 

(a)  1  Vcm.  276.  (0  1  Sch.  &  L.  352. 

\o)  Sel.  Ca.  Ch.  61.  {/}  Fitz^b.  20?. 

lO  7  Bro.  P.  C.  367,  Toml.  ed.  (g)  7  Ves  174. 

(d)  17  Vet.  298.  (A)  Id.  184,  cited. 
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1838.  title.  Another  strong  circumstance  is^  that  a  suit  insti- 
tuted for  these  very  tithes  by  Abraham  Newman  and  Mar- 
shall Lugar^  in  1787,  was  abandoned,  after  the  same  de- 
fence was  made  by  answer  as  is  now  made.  The  observa*- 
tion  that  it  would  have  been  incumbent  on  the  defendant, 
if  he  had  filed  a  cross  bill,  to  contribute  to  the  expensed 
of  the  renewal,  is  fully  answered  by  the  cases  of  Moody  r. 
Matthews  and  Maxwell  v.  Ashe;  and  is  evident,  from  the 
wording  of  the  will,  that  the  testator  must  hare  ttitended 
that  James  Lugar,  and  those  claiming  under  him,  should 
free  the  Bad  ley  Hall  farm  from  tithes  at  their  own  el» 
pense. 

Mr.  Richards^  in  reply. — ^The  cases  of  renewal  by  a  bate 
trustee,  or  by  a  party  who  is  Compellable  to  renew,  differ 
widely  from  the  present  case.  Where  a  person  is  a  bare 
trustee  under  a  will  or  settlement,  it  is  his  duty  to  re- 
new for  the  benefit  of  the  cestui  que  trusts.  The  casei 
of  Fitzgerald  v.  Fauconberge,  and  Montford  v.  Cado^ 
gan  (a),  were  of  that  class.  In  Moody  v.  Matthews,  the 
party  who  renewed,  and  who  was  declared  a  trastee,  might 
have  been  compelled,  by  a  court  of  equity ^  to  renew.  The 
party  claiming  the  benefit  of  the  renewal  was  the  pur<* 
chaser  of  an  annuity.  The  purchase  deed  contained  an 
express  covenant  that  the  annuity  should  be  charged  upon 
the  leasehold  tithes.  The  husband  of  the  grantor  having 
after  her  death  taken  a  renewal  of  the  lease  with  his  own 
money,  the  question  was,  whether  the  annuity  was  a 
charge  upon  the  renewed  term,  and  Sir  William  GranI 
held  that  it  was ;  being  of  opinion  that  the  husband  stood 
in  no  better  situation  in  regard  to  the  annuity  than  the 
wife,  and  might  have  been  compelled  by  a  court  of  equity 
to  renew  the  lease  for  the  benefit  of  the  annuitant.  A 
renewed  lease  is  held  for  the  benefit  of  third  persons, 

(a)  17  Ve8.  486. 
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when  either  by  law  or  by  contract  the  party  who  holds  it  18^. 
might  have  been  compelled  to  renew  it  for  their  benefit. 
Bat  here  there  was  nothing  in  the  will  shewing  that  it  was 
compulsory  on  James  Lugar  to  renew  the  lease.  All  that 
be  and  his  executors  had  to  do,  was  to  keep  the  property 
free  from  such  tithes  as  shouK]  be  payable  during  the  exist- 
ing lease.  The  words  ''  payable  to  the  said  owner  or  occu- 
pier," refer  to  the  then  owner  or  occupier  of  the  parson- 
age and  tithes.  Ttiere  was  no  covenant  by  James  Lugar 
to  renew,  and  consequently  there  is  no  breach  of  trust  in 
those  who  claim  under  him  if  they  do  not  renew :  Capel  v. 
Wood  (a).  There  is  therefore  no  obligation  upon  them  to 
keep  this  property  free  from  tithes.  To  hold  otherwise 
would  be  to  sanction  a  perpetuity. 

Upon  the  question  of  notice,  it  is  clear  that  the  Court 
cannot  presume  notice  against  a  legal  claim.  The  defend- 
ant says  that  the  plaintiff  must  be  presumed  to  have  had 
notice  of  William  Lugar's  will — but  it  is  difficult  to  say  on 
what  ground ;  for,  upon  the  purchase  by  Abraham  New- 
man, it  was  not  necessary  to  see  the  trusts  of  William  Lu- 
gars  will.  James  Lugar s  will  contains  no  reference  to 
that  of  William. 

Alderson,  B. — This  case  has  been  brought  before  the  Bee.  12. 
Court  on  admissions-^the  question  being,  whether  the 
plaintiff  is  entitled  to  the  tithes  of  defendant's  farm,  called 
Badley  Hall.  The  defendant  sets  up  as  a  defence  that  the 
plaintiff  is  not  entitled  to  maintain  the  present  bill,  inas- 
much as  he  must  be  considered  in  equity  as  the  trustee  for 
the  defendant  of  the  tithes  of  this  farm. 

It  appears  that  William  Lugar,  in  175^,  was  seised  in 
fee  of  the  farm  in  question,  and  entitlecif  as  cestui  que  trust 
(James  Lugar  being  his  trustee),  to  the  interest  in  a  lease 
for  three  lives  of  the  tithes  of  the  parish  of  Ardleigh,  in 

fa)  4  Rubs.  500. 
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1836.  which  the  farm  was  situate,  under  the  Archdeacon  of  Col- 
chester. He  made  his  uill  in  175^  devising  the  farm  in 
moieties  to  ditferent  persons,  and  bequeathing  all  his 
rights  and  interests  in  the  parsonage  and  tithes  to  James 
Lugar,  his  trustee,  on  condition  that  James  Lugar,  his 
executors,  administrators,  and  assigns,  owners  or  occu- 
piers thereof,  should  at  all  times  after  his  decease  free  the 
farm  from  all  tithes. 

The  defendant,  it  appears,  has  by  several  mesne  convey- 
ances, which  it  is  not  necessary  to  ^tate,  became  entitled, 
through  the  devisees  under  William  Lugar's  will,  to  the 
Badley  Hall  farm. 

James  Lugar,  to  whom  the  lease  of  tithes  subject  to  the 
above  condition  was  bequeathed,  died  in  1755,  leaving  this 
property  to  his  four  sons,  James,  William,  Francis,  and 
Philip.  In  July,  1755,  a  new  lease  was  obtained  by  the 
four  sons,  and  one  life  having  dropped,  Philip  Lugar'slife 
was  added  to  those  of  Freeman  and  Bradstreet,  who  were 
two  of  the  original  nominees.  In  July,  1761,  a  new  lease 
was  granted  to  Francis  Lugar,  (one  of  the  four  sons),  for 
the  lives  of  Bradstreet,  Philip  Lugar,  and  James  Lugar. 
In  October,  1777,  a  new  lease  was  granted  to  William 
Lugar,  Philip  Lugar,  Marshall  Lugar,  and  William  Har- 
man,  for  three  lives :  namely,  Philip  Lugar,  John  Eyre, 
and  Frederick  Eyre.  It  would  appear,  therefore,  that  all 
the  lives  upon  which  the  estate  dejpended  when  the  testa- 
tor died,  had  expired  at  some  period  between  1761  and 
1777. 

Afterwards,  Abraham  Newman  having  purchased  three- 
fourths  of  this  lease  in  May,  178:^,  the  whole  was  assigned 
to  him,  (in  trust,  however,  as  to  one-fourth,  for  Marshall 
Lugar) ;  and*having  done  this,  he  let  the  whole  to  Marshall 
Lugar,  as  tenant  thereof.  Soon  after  this  a  suit  was  com- 
menced by  Marshall  Lugar  and  Abraham  Newman  against 
Ann  Lugar,  the  occupier  of  Badley  Hall  farm,  for  the  re- 
covery of  the  tithes  thereof;  but  after  answer  put  in,  stating 
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the  above  facts,  the  suit  was  abandoned.  In  the  year  1836. 
1799,  Abraham  Newman  died,  bequeathing  all  his  interest 
(three-fourths)  in  these  tithes  to  the  plaintiff,  who,  in  1817, 
having  purchased  of  Marshall  Lugar  the  remaining  one- 
fourth  part,  became  entitled  to  the  whole ;  and  being  so 
entitled,  obtained  a  renewal  of  the  lease  from  Dr.  Jeifer- 
son.  Archdeacon  of  Colchester,  in  December,  1817.  That 
lease  is  now  in  force. 

Now,  the  first  question  is,  what  is  the  true  construction 
to  be  put  on  William  Lugar's  will  ?  Is  it  to  be  considered 
as  a  bequest  on  condition  that  the  estate  should  be  free 
from  tithes  during  the  continuance  of  the  lease  for  the 
lives  then  in  being,  or  is  it  to  be  taken  in  a  larger  sense  ? 
The  condition  is,  that  his  executors,  administrators,  and 
assigns  shall  at  all  times  free  the  estate.  These  words  are 
general,  and  not  qualified  as  to  time;  and  when  we  con- 
sider the  nature  of  this  property,  and  the  customary 
mode  of  renewing  on  the  falling  in  of  each  life,  I  cannot 
entertain  any  doubt  that  the  intention  of  the  testator  was, 
that  so  long  as  these  tithes  should  belong  to  James  Lugar, 
and  those  claitning  under  him,  so  long  Badley  Hall  should 
be  free  and  discharged  of  tithes ;  and  that  if  he  or  they 
assigned  the  lease,  they  should  do  so  subject  to  the  same 
condition.  This,  then,  gave  the  proprietors  of  Badley 
Hall  an  exemption  from  tithes  during  the  continuance  of 
the  lease,  and  a  special  interest  in  the  renewal  of  it. 

Now,  according  to  a  class  of  cases,  beginning  with  Rawe 
V.  Chichester  (a),  it  is  laid  down,  that  when  a  lease  of  this 
sort  is  renewed,  it  is  to  be  considered  as  a  continuation  of 
the  old  lease,  and  all  who  had  a  special  interest  in  the 
old  lease  take  the  same  special  interest  in  that  which  is 
renewed.  It  is  clear,  therefore,  that  if  the  plaintiff  was  a 
volunteer  claiming  under  James  Lugar,  he  could  not  main- 
tain the  present  suit ;  and,  according  to  the  cases  of  Max^ 

(a)  1  Bro.  C.  C.  198,  n. 
VOL.  II.  S  EQ.  EX. 
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1836i  ^  well  V.  ^^Ae  and  Moody  v.  Maihews,  the  defendant  is  not 
even  bound  to  contribute  towards  the  renewal  fines.  In- 
deed|  I  think  that,  independently  of  those  authorities,  the 
principle  alone  ought  to  have  led  me  to  that  conclusion : 
for  if  a  beneficial  interest  is  given  and  accepted  on  the 
condition  of  an  exemption  at  all  times  from  tithes  being 
conferred  on  this  estate,  why  should  I  add  a  restriction  on 
that  condition  not  mentioned  by  the  testator,  of  a  contri- 
bution to  future  fines?  If  this  condition,  taken  smpUciier, 
made  the  bequest  not  advantageous,  James  Lugar  might 
have  repudiated  it  altogether. 

But  then  it  is  said  that  the  present  plaintiff  is  a  pur- 
chaser for  valuable  consideration,  and  without  notice.  No 
doubt  he  is  a  purchaser  for  valuable  consideration,  for 
Newman,  under  whom  he  claims  part,  was  a  purchaser  for 
valuable  consideration,  and  he  is  himself  the  purchaser 
for  value  of  the  remainder.  But  here,  no  tithes  were  ever 
collected  from  this  estate,  either  between  1752  and  1782, 
or  between  1782  and  the  present  time.  It  seems  to  me 
that  that  fact  alone  ought  to  have  put  the  parties  on 
making  inquiries,  independently  of  the  recitals  in  the 
deeds,  which  are  also  strong  evidence  on  this  subject.  I 
think,  therefore,  that  the  parties  here  must  be  considered 
as  purchasers  with  notice. 

It  is  not  necessary  to  determine  what  would  have  been 
the  result  in  case  I  had  come  to  a  different  conclusion  as 
to  the  fact  of  notice.  It  is  quite  sufficient  that  these  par- 
ties stand  in  the  same  situation  as  parties  claiming  as 
volunteers  under  James  Lugar  would  have  done.  I  think, 
therefore,  that  the  same  result  must  follow  as  was  the  case 
when  the  suit  was  instituted  by  Abraham  Newman  and 
Marshall  Lugar,  and  that  this  bill  must  be  dismissed  with 
costs. 

Decree  accordingly. 
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Neate  9.  Latimer.  July  ut. 

XHE  plaintiff  claimed  to  be  a  judgment-creditor  of  the  Wkeve,asa 
Duke  of  Marlborough,  who  was  a  defendant  to  this  suit,  money^d^nced 
by  virtue  of  a  bond  executed  to  him  by  the  Duke,  in  the  ^^^"^  '^^^e 
year  1815,  for  the  sum  of  7000/.,  upon  which  the  plaintiff  creditor  of  A. 

.  ,  .  had  taken  ▼»- 

obtained  a  final  judgment,  in  the  year  1818,  for  14,000/.,  riousbiiuof 
debt,  and  158/.  \s.  damages.     That  judgment  was  suf-  "l*i"of  a!?*" 
fered  to  abate,  but  was  revived  in  the  year  1821,  and  kept  pewonaipro- 

,  ^  »  r      perty,  but  had 

on  foot ;  and  in  (he  month  of  November,  1824, \he  plaintiff  left  A.  in  the 
sued  out  execution  upon  it.    Under  that  execution,  the  cnjoymeiTt'o*" 
Sheriff  of  Oxford  seized  various  goods  and  chattels  at  that  property; 

°  upon  a  bill 

Blenheim,  of  which  the  defendant  Latimer  claimed  to  be  filed  by  a  sub- 
tbe  lawful  owner  under  divers  bills  of  sale,  assignments,  ment-creditor 
and  other  instruments,  which  he  alleged  to  have  been  ex-  ^^J^'^y^^^^'^ 
ecuted  to  him  for  a  valuable  consideration  by  the  Duke  «ecuritie8  for 
and  other  persons  authorized  by   him.     Latimer,  in  con-  upon  motion  ' 
sequence  of  this  seizure,  brought  his  action  against  the  thatThe  piaindff 
sheriff,  and  obtained  a  verdict.     The  plaintiff,  however,  in  T"  *"^1''**?  *® 

^  '         the  production 

18S3,  again  sued  out  execution  on  his  judgment,  and  upon  of  the  several 
the  sheriff  making  a  return  of  nulla  bona,  the  plaintiff,  in  aisignmentk 
February,  1834,  brought  his  action  against    the  sheriff 
for  a  false  return. 

In  May,  1835,  which  was  pending  the  action  against  the 
sheriff,  the  plaintiff  filed  his  bill  in  this  Court,  praying  that 
it  might  be  declared  that  all  the  bills  of  sale  and  assign-* 
ments  of  the  goods  and  chattels  in  and  upon  the  mansion- 
house  and  premises  at  Blenheim,  made  and  executed  by 
the  Duke  of  Marlborough  to  the  defendant,  were  void  as 
against  the  plaintiff,  and  that  the  same  might  be  delivered 
up  to  be  cancelled,  and  an  account  might  be  taken  of  what 
was  due  to  the  plaintiff  upon  the  judgment,  and  for  his 
debt,  damages,  and  costs;  that  an  account  might  also  be 
taken  of  the  pecuniary  dealings  and  transactions  between 
the  defendant  and  the  Duke  of  Marlborough  since  1823, 

s2 
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1836.  ^  and  in  case  a  balance  were  found  due  to  the  defendant, 
that  an  inquiry  might  be  directed  whether  he  had  any  lien 
or  security  for  it  upon  all  or  any  of  the  goods  and  chattels 
at  Blenheim^  the  plaintiff  ofTering  to  pay  what,  if  anything* 
might  be  found  due  on  such  security;  that  the  goods  and 
chattels  in  question  might  be  sold,  and  that  out  of  (he  pro- 
ceeds the  plaintiff  might  be  paid  the  amount  of  his  debt, 
costs,  &c.,  and  what,  if  any  tiring,  he  might  pay  to  the  de- 
fendant ;  and  also  that  the  Duke  of  Marlborough's  equit- 
able interest  in  the  property  might  be  applied,  as  far  as  it 
would  extend,  to  the  purposes  of  this  suit. 

The  bill  charged,  that  in  the  year  1824,  and  in  several 
succeeding  years,  several  bills  of  sale  and  assignments  of 
part  of  the  goods  and  chattels,  personal  estate  and  effects, 
in  and  about  the  mansion  and  premises  at  Blenheim,  were 
executed  to  the  defendant  Latimer,  by  or  under  the  direc- 
tions of  the  defendant,  the  Duke  of  Marlborough;  that 
the  same  were  respectively  dated,  &c.,  and  were  made  and 
executed  to  the  defendant  Latimer  without  any  considera- 
tion having  been  paid  or  given  by  him  for  the  same ;  that 
no  part  of  the  saiif  goods  &c.  had  ever  at  any  time  been 
removed  from  the  said  mansion-house,  but  that  the  Duke 
of  Marlborough  had,  ever  since  the  said  bills  of  sale  and 
assignments  were  made,  continued  to  use  and  did  then  use 
the  same  as  his  own  absolute  property;  that  all  the  said 
bills  of  sale  and  assignments  then  were,  and  always  had 
been,  void  and  of  none  effect  in  equity  against  the  plain- 
tiff; that  the  defendants  had  in  their  custody  or  power, 
and  ought  to  set  forth  a  list  or  schedule  of  the  aforesaid 
deed^,  bills  of  sale,  &c.,  and  leave  the  same  in  the  hands 
of  their  clerk  in  Court  for  the  usual  purposes* 

The  defendant  Latimer,  by  his  original  answer,  admitted 
that  he  had  in  his  custody,  possession,  or  power,  the  seve- 
ral bills  of  sale  and  assignments  mentioned  in  the  bill.  He 
also  admitted  that  the  defendant,  the  Duke  of  Marlbo- 
rough, had,  ever  since  the  said  bills  of  sale  and  assign- 
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menu  were  made,  continued  to  use,  and  did  then  use,  the  1836. 
goods  and  chattels  which  were  in  and  upon  the  mansion- 
house  at  Blenheim ;  but  he  denied  that  they  were  used  by 
the  Duke  as  his  absolute  property,  because  they  had  ever 
since  been  and  were  then  in  the  possession  of  one  Richard 
WiUon,  who  was  his,  the  defendant  Latimer*s,  servant  and 
agent.  He  further  stated  that  the  bills  of  sale  and  assign^ 
ments  were  duly  executed  by  all  proper  parties  for  a  full 
and  valuable  consideration,  and  insisted  that  the  same 
were  his  title-deeds;  and  that,  as  such,  he  was  not  bound 
to  produce  them,  but  that  upon  payment  of  the  sum  of 
80002.,  which  he  alleged  to  be  the  amount  of  his  debt,  he 
was  ready  and  willing  to  deposit  them  in  Court. 

Exceptions  having  been  taken  to  this  answer  for  insuffi- 
ciency,* and  those  exceptions  having  been  allowed,  the  de- 
fendant put  in  a  further  answer,  to  which  he  annexed  two 
schedules,  the  first  of  which  contained  a  statement  of  the 
several  bills  of  sale  and  assignments* 

The  plaintiflP  now  moved  for  the  production  of  the  bills 
of  sale,  assignments,  and  other  legal  instruments  admitted 
by  the  answers  of  the  defendant  Latimer  to  be  in  his 
possession. 

Mr.  Temple  and  Mr.  Ellison  for  the  motion. — ^The  rule 
that  a  purchaser  for  a  valuable  consideration  without  notice 
cannot  be  compelled  to  discover  his  title-deeds,  does  not 
extend  to  the  mortgage  or  purchase  deed  itself:  Ex  parte 
CaUeeoti  (a).  The  defendant  insists  that  he  is  a  bimdjide 
mortgagee,  and  has  a  lien  on  this  personal  property  for  the 
amount  of  his  advances.  If  that  be  so,  the  Duke  of  Marl- 
borough would  have  a  right  to  inspect  the  deeds  himself, 
in  order  to  know  the  amount  due  from  him,  and  conse- 
quently a  judgment-creditor  of  his  stands  in  the  same 
situation.     A  mortgagee  never  can  object  to  produce  the 

(a)  Mont.  55. 
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1836.        mortgage  deed.     If  the  plaintiflf  amended  his  bill,   he 
Neate        uiight  compel  the  defendant  to  set  out  the  deeds  in  htee 
«•  verba,  which  would  only  be  creating  useless  expense.     If 

the  deeds  are  produced,  it  will  appear  in  the  action  against 
the  sheriflP  what  goods  are  not  covered  by  these  securities. 
Looking,  however,  at  the  defendant,  not  as  mortgagee,  but 
as  claiming  the  goods  under  tlie  bills  of  sale,  we  seek  to 
impeach  his  securities  for  fraud,  and  on  that  ground  have 
a  right  to  their  production^  In  Bedford  v.  Wihlman  (a). 
Lord  Eldon  says, ''  that  where  the  object  of  the  suit  is  to 
destroy  the  deed,  the  plaintifF  has  a  right  to  have  it  pro- 
duced." In  that  case,  the  motion  was  not  acceded  to  as 
being  unusual  in  point  of  form,  but  the  rule  of  practice,  as 
laid  down  by  Lord  Eldon ^  is  undisputed :  Balsh  v»  SymeM{b). 
In  Kennedy  v.  Green  (c)  it  was  held,  that  a  party  who  aU 
leged  himself  to  be  a  purchaser  for  a  valuable  considera- 
tion  without  notice  of  fraud  was  bound  to  answer  all  the 
allegations  of  the  bill  tending  to  shew  that  he  had  such 
notice,  and  not  having  so  done,  he  was  ordered  to  produce 
the  purchase  deed.  Here,  the  defendant,  in  answer  to  a  va« 
riety  of  questions  relative  to  the  consideration  given  for 
the  assignments,  simply  alleges  that  he  gave  a  valuable  con* 
sideralion  for  them.  That  is  not  a  sufficient  answer  to 
a  bill  charging  want  of  consideration,  and,  on  that  ground, 
the  order  for  production  should  be  made. 

Mr.  Simpkinson  and  Mr.  C.  Romilly^  conirh. — The  case 
of  Ex  parte  Caldecoit  does  not  decide  that  a  deed  of  con- 
veyance to  a  party  is  not  his  title-deed.  The  principle  of 
that  case  is,  that  in  consequence  of  the  privity  of  contract 
between  the  mortgagor  and  mortgagee,  the  mortgagor  has 
such  an  interest  in  the  mortgage  deed  as  to  be  entitled  to 
call  upon  the  mortgagee  to  produce  it.  The  mortgagor's 
interest  appears  upon  the  face  of  the  deed,  and  the  mort- 

(0)  16  Yes.  43S.  (h)  Turn.  &  Rius.  87.  (c)  6  Sim.  6. 
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gagee  is  his  trustee*  The  plaintiffj  however,  is  not  in  the  ldd6. 
situation  of  a  mortgagee ;  and  feeling  that  difficulty,  he 
treats  the  bill  in  two  different  characters — first,  as  a  bill  to 
redeem,  and  next  as  a  bill  to  set  aside  a  conveyance  for 
fraud.  He  asks  that  the  hills  of  sale  may  be  declared  void, 
and  yet,  that  the  Master  may  inquire  whether  the  defendant 
has  any  lien.  [The  Lord  Chief  Baron. — ^The  plaintiff  asks 
for  that  in  case  the  deeds  are  found  valid.]  He  cannot  re* 
deem  at  ali«sa  long  as  this  imputation  of  the  deeds  remains 
on  the  record.  The  main  object  of  the  bill  is  clearly  to 
impeach  these  securities,  and  taking  it  in  that  light,  this 
case  differs  materially  from  those  which  have  been  cited. 
In  those  cases  the  bill  was  filed  by  a  party  to  the  instru- 
ment :  the  party  himself  impeaching  his  own  instrument. 
But  It  would  be  a  very  different  thing  to  say  that  a  party 
is  entitled  to  call  for  the  inspection  of  the  instrument  for 
the  benefit  of  third  persons.  In  Beckford  v.  JVikhnan,  all 
that  Lord  Eldon  said  he  could  do  was  to  order  the  deed 
to  be  produced  at  the  hearing.  [The  Lord  Chief  Baron.--^ 
The  object  there  was  not  to  impeach  the  deed^  but  to  take 
an  account.]  Then,  what  was  said  in  Balsh  v.  Sytnes  was 
merely  a  loose  dictum,  which,  though  cited  as  authority 
in  the  subsequent  case  of  Tyler  v.  Drayton  (a),  was  not 
acted  upon.  In  the  latter  case,  which  was  a  bill  to  set 
aside  a  conveyance  for  fraud.  Sir  John  Leach  refused  to 
order  the  production  of  the  instrument.  [The  Lord  Chief 
Baron. — The  purchase  deed  there  could  have  no  relation 
to  (he  plaintiff's  title.]  In  Kennedy  v.  Green,  the  exist* 
ence  of  the  alleged  indorsements  on  the  deeds  not  being 
denied  by  the  defendant,  the  Court  treated  the  case  as  one 
of  suspicion,  and  as  warranting  a  departure  from  the 
general  rule. 

Admitting  that,  as  a  mortgagor  or  judgment-creditor  of 
the  Duke  of  Marlborough,  the  plaintiff  might,  under  some 

(a)  2  S.  &  S.  309. 


0. 

Latimer. 
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1836.  circumstances,  have  a  right  to  the  production  of  these  in- 
Nbatb  struments — can  he  insist  upon  such  a  right  while  claim- 
ingi  not  under^  but  against  the  Duke?  He  claims  by  an 
adverse  title,  alleging  that  he  has  obtained  a  judgment 
which  gives  him  a  lien  on  the  property.  The  cases  upon 
the  subject  depend  upon  contract  or  derivative  contract : 
Sparke  v.  Moniriou{a),  Posilethwaile  v.  Bligh(b). 

.  The  Lord  Chief  Baron. — I'he  general  rule  upon  this 
subject  is  liable  to  so  many  exceptions,  that  it  is  difficult  to 
know  to  what  cases  it  may  be  applied.  Tlie  pencrpl  rpL> 
iS|  that  fl  party  }^  not  bound  to  prndune  l^ig  own  titlfi>de^da 
for  the  inspection  ^f  big  npponent ;  vet,  if  the  party  seekr 
ing  their  production  has  an  equal  interest  in  theni  with  the 
holder,  that  gives  him  an  equal  right  to  their  productio|n. 
Again,  a  party  is  not  bound  to  produce  title-deeds  which 
are  only  collateral  to  the  title  of  the  party  seeking  their 
production.  A  mortgagee  generally  is  not  bound  to  pro- 
duce his  title-deeds  without  payment  of  the  money  due  to 
him  ;  but,  suppose  the  mortgagor  says  that  the  mortgage 
deed  has  been  falsified,  and  that  a  larger  sum  has  been 
inserted  in  it  than  he  ever  received  or  intended  to  receive : 
if  he  impeach  it  for  fraud,  in  this  manner,  he  is  entitled  to 
have  that  question  tried  before  he  pays  even  the  sum  which 
he  admits  to  be  due.  But  it  follows,  that  unless  he  has  the 
inspection  of  the  deed  he  may  fail  in  his  object,  because 
he  may  wish  to  take  advantage  of  some  particular  part  of 
the  instrument.  It  is  clear,  that  if  he  wants  to  know  what 
sum  is  due,  he  is  not  bound  to  trust  to  the  oath  of  the 
mortgagee.  So  that,  in  many  cases,  it  depends  upon  the 
particular  object  which  the  plaintiff  seeks  to  accomplish, 
whether  he  has  a  right  to  inspect  the  deed  or  not. 

Now,  it  would  be  preposterous  to  say  that  a  first  mort- 
gagee might  be  called  upon  by  the  second  to  produce  his 

(fl)  1  Y.  &  C.  103.  {h)  2  SwanBt.  266. 
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mortgage,  in  order  that  upon  a  bill  for  foreclosure  the  1836. 
second  mortgagee  might  have  the  advantage  of  impeach- 
ing the  title  of  the  first.  But  suppose  some  fraud  to  have 
existed  between  the  first  mortgagee  and  the  mortgagor, 
and  that  in  consequence  of  their  representations  the  second 
mortgagee  was  prevailed  upon  to  advance  a  larger  sum 
than  he  otherwise  would  have  done ;  if  he  afterwards  filed 
his  bill  for  a  discovery  of  the  fraud,  and  made  the  first 
mortgagee  a  party  to  the  bill,  unless  the  latter  jnade 
a  perfect  discovery  of  those  facts,  how  could  a  court  of 
equity  administer  justice  without  calling  upon  him  to  pro- 
duce  the  deed  ?  The  second  mortgagee  might  say  to  the 
first  incumbrancer,  **  When  I  advanced  my  money,  5000/. 
was  represented  to  he  due  to  you,  and  now  it  turns  out  to 
be  10,000^ :  there  must  be  some  collusion  between  you 
and  the  mortgagor,  and  I  desire  discovery.*'  It  is  possible, 
therefore,  to  suppose  a  case  where  a  court  of  equity  would 
call  upon  a  party  to  disclose  that  deed  from  which  evi- 
dence of  the  fraud  might  be  obtained.  In  the  present 
case  I  do  not  see  in  what  way  a  court  of  equity  could  re- 
lieve the  plaintiff,  unless  the  deed  were  brought  into  Court ; 
and  as  it  must  be  produced  at  some  time  or  other,  why  not 
before  the  hearing  ? 

It  was  said  by  Mr.  Rotnilly  that  no  imputation  of  fraud 
rests  against  the  defendant  Latimer.  Is  that  so  ?  He  de- 
nies fraud  generally;  but  the  question  is,  whether  the 
facts  on  which  the  allegation  of  fraud  is  founded  are  de- 
nied. The  important  question  is,  whether  Latimer  is  bond 
fide  preventing  the  Duke  of  Marlborough  from  having  the 
personal  enjoyment  of  the  goods  and  chattels  at  Blenheim, 
the  possession  of  which  by  the  Duke  is  a  badge  of  fraud  as 
between  him  and  Latimer.  The  possession  of  goods  not 
going  with  the  title,  has  always  been  admitted  as  a  badge 
of  fraud.  That  has  been  evaded  in  this  case  by  putting  a 
person  in  possession.  Why  is  that  person  in  possession  of 
the  goods  at  Blenheim,  .except  for  the  purpose  of  saying 
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1836.        that  the  Duke  is  not  in  possession  ?    But  the  Duke  has 
the  substantial  benefit  of  the  goods :  he  has  the  entire 
usufruct  of  the  whole.     How  is  that  consistent  with  the 
allegation  that  Latimer  is  in  possession  of  the  whole?  The 
case  is  not  free  from  suspicion.    The  plaintifi^ says — ''The 
fact  of  the  Duke  of  Marlborough  residing  at  Blenheim  in 
possession  of  goods  upon  which  I  have  a  right  of  execu* 
tion,  as  the  fruit  of  my  judgment,  while  at  the  same  time 
another  party  alleges  that  he  has  the  possession  of  them, 
is  itself  a  circumstance  which  demands  inquiry;  therefore 
I  am  not  bound  to  take  the  oath  of  Latimer  as  to  the 
claim  which  he  sets  up.     I  require  an  investigation  of  the 
amount  of  that  claim,  and  the  circumstances  in  which  I 
find  the  goods  placed  justify  the  inquiry.**   If  they  bad  been 
in  the  possession  of  Latimer  subject  to  the  claim   of  the 
Duke  of  Marlborough  to  redeem,  it  would  have  been  the 
ordinary  case  of  the  first  mortgagee  insisting  upon  his 
prior  right  to  be  redeemed.     But  under  the  circumstances 
of  this  case — one  man  having  the  goods  and  another  the 
title  by  assignment — the  plaintiff  may  say,  "  I  am  not  bound 
without  further  inquiry  to  pay  the  8000/.,  and  investigate 
the  matter  afterwards.    Why  should  I  be  liable  to  the  ne- 
cessity of  filing  another  bill  to  have  the  money  refunded?'* 
Upon  the  whole  it  appears  that  the  plaintiff  has  a  judg- 
ment which  would  operate  upon  these  goods  except  for 
Latimer's  claim.     A  suspicion  naturally  arises  as  to  the 
nature  of  that  claim  from  the  situation  of  the  goods.     If 
that  situation  is  a  sufiicient  badge  of  fraud,  it  is  a  suffi- 
cient cause  for  investigation.     I  do  not  mean  to  say  that 
the  case  is  conclusive  against  the  defendants,  but  I  think 
there  is  sufficient  to  induce  the  plaintiff  to  say  that  he 
ought  not  to  be  bound  by  Latimer's  assertions  without 
production  of  the  deeds.     If  the  case  is  an  honest  one,  I 
see  no  reason  why  he  should  not  produce  them.     I  do  not 
say  it  is  not  an  honest  case,  but  only  that  there  is  no 
reason  why  he  should  not  produce  the  deeds  if  the  case  is 
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fr^c  from  suspicion  or  taint  of  fraud .  He  is  bound,  however,  1836. 
to  produce  them  on  the  ground  that  the  plaintiff.havingan 
interest  in  these  goods,  and  having  a  right  to  redeem 
Latimer's  mortgage  upon  payment  of  the  full  amount  due 
to  him,  has  an  interest  in  paring  down  Latimer^s  title,  and 
in  reducing  it  to  its  proper  dimensions  before  he  purchases 
it,  and  that  it  is  not  a  case  in  which  Latimer  can  say,  that 
he  is  a  mortgagee  with  respect  to  whom  the  plaintiff  stands 
in  the  situation  of  a  mere  stranger,  or  that  the  plaintiff 
must  satisfy  the  amount  of  his  claim  before  he  can  ask  for 
the  production  of  these  deeds.  That,  I  think,  is  not  his 
case.    The  deeds  therefore  must  be  produced. 

Order  accordingly. 
fAffirmed  in  Dom.  Proc  April  25,  1837.] 


chaiiged  with 


Williams  f .  The  Bank  of  England.  Nov.  5M. 

On  the  11th  August,  1836,  the  plaintiff  obtained  from  DUtHngatoih- 
this  Court  a  writ  of  distringas  to  restrain  the  transfer  of  Coort,  followed 

116/.  Long  Annuities,  standing  in  the  name  of  John  Cal-  J»y  proceedingt 
o  y  G  in  the  Court  of 

▼eriy  and  his  wife.  On  the  14th  October  following,  Cal-  Chancery,  dU- 
Terly  made  an  application  tathe  Bank  for  a  transfer  of  the 
stock ;  upon  which  the  Bank  gave  notice  to  the  plaintiff^ 
that  unless  a  bill  was  filed,  and  an  injunction  obtained  to 
prevent  the  transfer  of  the  stock,  a  transfer  would  be  per- 
mitted. The  plaintiff  then,  after  ascertaining  that  the 
Lord  Chief  Baron  was  not  in  town,  filed  his  bill  in  Chan- 
cery on  the  17th  October,  and  on  the  following  day  ob« 
tained  an  injunction  from  the  Master  of  the  Rolls. 

Mr.  Chandless  now  moved,  on  the  part  of  Mr.  Calverly^ 
that  the  writ  of  distringas  might  be  discharged,  and  that 
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the  plaintiff  might  be  ordered  to  pay  the  costs  of  issuing 
and  discharging  the  same.  He  contended  that  obtaining 
a  distringas  in  this  Court,  and  following  it  up  by  proceed- 
ings  in  the  Court  of  Chancery,  was  altogether  irregulafi 
and  was  in  effect*  obtaining  two  injunctions.  He  cited 
Fellows  V.  Bank  of  England  (a),  and  Argent  v.  Bank  of 
England  (6). 


Mr.  Simpkinson  and  Mr«  Rogers,  contra.— *It  is  clear 
from  the  affidavits,  that  it  was  the  intention  of  the  plaiiH 
tiff  to  file  his  bill  in  this  Court,  and  that  he  was  only  pre- 
vented  from  so  doing  by  the  absence  of  the  Lord  Chief 
Baron.  That  distinguishes  this  case  from  fellows  y.  Bant 
of  England.  There  it  appeared,  from  the  plaintiff's  own 
affidavit,  that  he  obtained  a  distringas  here  with  the  inten- 
tion of  filing  a  bill  in  Chancery;  and  such  a  proceeding 
was  looked  upon  by  Lord  Lyndhurst  as  an  abuse  of  the 
process  of  this  Court,  and  accordingly  the  writ  was  dis- 
charged. Here,  upon  receiving  notice  from  the  Bank, 
and  learning  that  the  Lord  Chief  Baron  was  not  in  town, 
the  plaintiff  could  do  no  otherwise  than  file  his  bill  in 
Chancery.  Besides,  this  motion  is  altogether  unnecessary, 
because  the  distringas  is  not  in  the  nature  of  an  injunction, 
but  operates  only  as  a  notice  to  Xhe  Bank,  which  they  may 
obey  or  not,  as  they  think  expedient.  At  all  events,  upon 
obtaining  the  injunction  the  'distringas  became  a  nullity. 
The  plaintiff  is  a  mere  trustee,  and  ought  not  to  be  made 
to  pay  these  costs. 

Mr.  Chandless  in  reply. 

The  Lord  Chief  Baron. — I  cannot  agree  that  the  dU^ 
tringas  is  a  nullity.  The  question  is,  whether  a  party 
shall  be  at  liberty  to  obtain  the  process  of  this  Court,  (the 


(«f)  1  Younge,  386. 


(6)  I  Y.  &  C.  667. 
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eflTect  of  which  would  be,  in  particular  cases,  to  give  ad* 
vantages  to  the  plaintiff  which  he  otherwise  would  not 
possess),  for  the  purpose  of  filing  a  bill  in  another  Court. 
If  this  Court  were  ancillary  to  the  Court  of  Chancery  for 
the  purpose  of  holding  property  in  security,  it  would  be 
a  different  question ;  but  where  a  distringas  issues  from 
this  Court,  it  proceeds  on  the  understanding  that  the  party 
is  going  to  carry  on  the  proceedings  here ;  and  it.  was  never 
intended  that  a  party  should  have  2l  distringas  in  the  Court 
of  Exchequer,  in  order  to  arrest  property  in  the  Bank  of 
England,  until  he  files  a  bill  in  the  Court  of  Chancery.  I 
cannot  say  but  that  there  might  be  an  extraordinary  case 
where  this  practice  might  be  departed  from,  as,  for  instance, 
the  impossibility  of  obtaining  an  injunction  from  a  Judge  of 
this  Court.  In  the  absence  of  ^  Judge  abroad,  as  in  fact 
did  happen  in  the  early  part  of  the  vacation,  such  a  pro- 
ceeding would  have  been  justifiable.  I  perceive  by  the 
affidavit,  that  though  application  was  made  at  my  house  in 
town,  it  is  not  stated  whether,  in  answer  to  the  applica* 
tion,  theparty  was  not  informed  that  I  might  be  in  town  at 
any  time  within  three  hours,  or  that  the  party  might  have 
been  with  me  within  the  same  time ;  nor  is  it  stated  that 
the  Master  of  the  Rolls  was  regularly  in  town,  or  that  his 
being  in  town  was  not  accidental.  If  this  practice  were 
countenanced,  it  would  follow,  that  unless  the  Judges  of  this 
Court  were  every  day  in  town,  a  party  would  be  at  liberty 
to  issue  a  distringas  in  the  early  part  of  August,  and  after- 
wards to  file  a  bill  in  the  Court  of  Chancery,  and  to  abandon 
the  proceedings  in  this  Court.  The  complaint  is,  that  a 
grievance  is  done  by  arresting  the  right  to  transfer  this 
stock  for  seven  days  until  the  plaintiff  can  file  his  bill  in 
Chancery.  The  process  of  this  Court,  in  the  first  instance, 
effectually  served  the  plaintiff*;  it  gave  him  an  opportunity 
cf  filing  a  bill,  and  he  has  acted  against  good  faith  to  the 
Court  of  Exchequer  after  obtaining  these  advantages.     I 


1836. 
Williams 

9. 
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England. 
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The  Bank  of 
England. 


do  not  think,  on  the  face  of  the  affidavit,  there  was  a  suffi- 
cient excuse  for  applying  to  the  Court  of  Chancery,  and 
therefore  I  must  grant  the  motion,  with  costs. 

Distringas  discharged,  with  costs. 


1836. 

Nov.  14M, 

16^A. 

1837. 
Jan.  18/A. 

The  shares  in 
the  Chelsea 
Waterworks 
Company  are 
personal  pro- 
perty, and  will 
therefore  pass 
by  a  win  not 
executed  ac* 
cording  to  the 
provisions  of 
the  Stttute  of 
Frauds. 

Real  pro- 
perty, held  for 
the  purposes  of 
a  trading  com- 
pany, is,  in 
equity,  to  be 
deemed  in  the 
nature  of  per* 
sonal  estate, 
although  the 
company  is  a 
corporation,  and 
the  shares  are 
assignable,  and 
one  shareholder 
is  not  answer- 
able for  the  acts 
of  another  In 
relation  to  the 
partnership 
conceni* 


Bligh  v.  Brent. 

{Before  the  Lord  Chief  Baron,  Parke,  B.,  Alder- 
son,  B.,  and  GuRNEr,  B.) 

llMOTHY  BRENT,  being  possessed  of  several  shares 
in  the  Chelsea  Waterworks  Company,  by  his  will,  and  two 
codicils  thereto  annexed,  gave  all  his  estate  and  effects 
absolutely  to  his  wife,  Margaret  Brent,  and  appointed 
Margaret  Brent  and  his  nephew,  W.  B.  Brent,  his  execu- 
trix and  executor.  Neither  the  will  nor  the  codicils  were 
executed  so  as  to  pass  real  estates  of  inheritance. 

The  testator  died,  leaving  his  wife  and  nephew  surviv- 
ing him,  whereupon  the  plaintiff,  as  heir-at-law  of  the  tes- 
tator, brought  his  bill  against  the  widow  and  the  Governor 
and  Company  of  the  Chelsea  Waterworks,  charging  that 
the  shares  in  that  company  are  in  their  nature  real  estates 
of  inheritance  in  fee-simple,  and  that,  as  such,  the  shares 
held  by  Timothy  Brent  did  not  pass  by  his  will,  but  de- 
scended to  the  plaintiff,  as  his  heir-at-law  ;  and  praying  an 
account  of  those  shares,  a  declaration  that  the  plaintiff 
was  entitled  thereto,  and  that  his  name  might  be  inserted 
in  the  books  of  the  corporation  as  the  proprietor  thereof. 

Upon  the  death  of  the  widow,  the  suit  was  revived 
against  the  testator's  nephew,  as  the  personal  representa- 
tive both  of  the  testator  and  the  widow. 

The  cause  came  on  for  hearing  before  Alderson,  B.,  at 
the  sittings  after  Trinity  Term,  1836,  when  his  Lordship 
was  pleased  to  direct  that  the  cause  should  be  heard  be- 
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fore  the  full  Court,  which  was  now  done  accordingly ;  the         l^^- 
question  being  whether  the  shares  so  held  by  the  testator 
descended  as  real  estate  to  the  plaintiff,  as  the  testator's 
heir-at-law,  or  passed  as  personalty  under  the  testator's 
will  to  his  personal  representative. 

This  question  depended  upon  the  construction. of  the 
Acts  of  Parliament  and  charters  by  which  the  Company 
was  established,  and  is  now  supported.  The  statute  8 
Geo.  1,  c.  26,  after  reciting  (amongst  other  things)  that 
great  advantages  would  accrue  to  the  inhabitants  of  West- 
minster, **  if  new  water-works  were  erected  in  convenient 
places  for  providing  and  supplying  the  said  inhabitants  with 
good  and  wholesome  water  from  the  river  Thamesi  by 
one  or  more  cut  or  cuts,  to  be  made  at  any  convenient 
place  or  places,  between  the  grounds  belonging  to  the 
Royal  Hospital  at  Chelsea,  and  the  houses  or  grounds 
qpmmonly  called  the  Neat  Houses,  in  the  county  of  Mid- 
dlesex, into  canals  and  ponds  proper  for  receiving  the 
same,  and  from  thence  to  convey  and  raise  such  water 
into  convenient  reservatories,  to  be  erected  or  made  at  any 
place  or  places,  between  the  place  called  Oliver's  Mount 
and  Hyde  Park,  for  the  purposes  of  this  act," — enacts,  that 
certain  persons  therein  named  *'  shall  be  commissioners, 
undertakers,  and  trustees  for  designing,  carrying  on,  and 
effecting  the  purposes  aforesaid,  and  for  directing,  order- 
ing, appointing,  and  making  such  water-works,  and  for 
maintaining,  preserving,  and  supporting  the  same ;  and  the 
property  thereof  shall  be  and  is  hereby  vested  in  the  said 
commissioners,  undertakers,  and  trustees,  and  their  suc- 
cessors." 

The  fourth  section  gives  power  to  his  Majesty,  by  let- 
ters patent,  to  incorporate  the  commissioners,  undertakers, 
and  trustees  appointed  by  this  Act,  by  the  name  and  title 
of  the  Governor  and  Company  of  the  Chelsea  Water- 
Works,  and  enacts,  that  "  they  and  their  successors,  by 
the  name  aforesaid,  shall  be  able  and  capable  in  law  to 
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1836.  havci  purchase,  receive,  enjoy,  possess,  and  retain  to  them 
and  their  successors,  messuages,  lands,  tenements,  rents, 
and  hereditaments  of  what  kind,  nature,  or  quality  soever, 
not  exceeding  1000/.  per  annum  in  the  whole;  and  also  to 
sell,  grant,  demise,  alien,  or  dispose  of  the  same  or  any 
part  thereof,"  &c. ;  ''  and  to  do  and  execute  all  and  sin- 
gular other  matters  and  things  by  the  name  aforesaid,  that 
to  them  may  or  shall  appertain  to  do,  with  such  powers 
and  clauses  as  shall  be  requisite  and  necessary  for  erect« 
ing,  preserving,  and  supporting  the  said  waterworks,  and 
all  necessary  ways,  passages,  and  water-courses  thereto 
belonging  from  time  to  time ;  and  to  be  under  such  rules, 
qualifications,  and  appointments  as  his  Majesty,  his  heirs 
or  successors,  shall  think  necessary  or  reasonable  to  be 
inserted  in  any  such  letters  patent;  and  that  it  shall  and 
may  be  lawful  to  and  for  his  Majesty,  his  heirs  and  suc- 
cessors, by  such  charter  of  incorporation,  to  empower  sucb 
corporation  and  their  successors  to  make  reasonable  laws, 
constitutions,  orders,  and  ordinances  from  time  to  time  for 
the  good  government  of  such  corporation." 

The  fifth  section  enacts,  that  *'  it  shall  be  lawful  for  the 
said  commissioners,  undertakers,  and  trustees,  and  their 
successors,  to  open,  dig,  cut,  make,  erect,  raise,  and  from 
time  to  time  to  repair,  preserve,  and  maintain,  alter,  scour, 
and  cleanse  all  such  sewers,  trenches,  water-courses, 
canals,  water-works,  pits,  dams,  banks,  walls,  arches, 
sluices,  flood-gates,  engines,  pipes,  cisterns,  ponds,  and 
other  works,  devices,  and  buildings  which  shall  be  made 
for  conducting,  drawing,  or  conveying  to  the  places  afore* 
said,  or  for  using  there  all  such  waters  for  the  purposes 
aforesaid,  through  or  under  any  roads,  highways,  or 
streets,  or  in,  through,  under,  or  over  any  ground  which 
shall  be  purchased  by  them  for  the  purposes  aforesaid, 
and  to  discharge  or  issue  thereout  such  waters,  and  to 
make,  have,  and  enjoy  new  ponds,  or  oiher  receptacles 
for  water,  as  occasion  shall  require,  in  convenient  places. 
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in  or  near  to  the  said  city  of  Weatminateri  or  the  liberty        1836. 
thereof,  for  the  purposes  aforesaid." 

The  ninth  section  enacts,  **  that  the  said  commissioners 
and  trustiees»  and  their  successors,  shall  and  may,  from 
time  to  time,  have  free  liberty,  power,  and  authority,  with- 
out molestation  or  disturbance,  by  their  servants  and  work- 
men,  to  lay  pipes  from  the  said  streets,  passages,  or 
common  grounds  or  places  in  or  about  Westminster,  and 
for  that  end  to  dig  up  the  pavements,*'  &C 

By  the  thirteenth  section  this  act  is  to  be  deemed  and 
taken  to  be  a  public  act. 

The  charter  of  the  company,  after  reciting  the  Act  of 
Parliament,  proceeds  to  give  general  powers  to  the  com- 
missioners, in  words  nearly  similar  to  those  contained  in 
the  fourth  section  of  the  act*  It  then  establishes  a  gover- 
nor, deputy-governor,  and  thirteen  directors.  It  gives 
power  to  the  governor  and  company,  and  their  successors, 
to  held  a  general  court  so  often  as  the  governor,  deputy- 
governor,  and  directors  for  the  time  being,  or  as  ten  other 
persons,  who  shall  have  in  their  own  right  ten  whole 
shares  a-piece  in  the  joint  stock  of  the  company,  shall  in 
writing  demand  of  the  governor,  deputy-governor,  or  any 
five  or  more  of  the  directors;  such  court  to  treat  and  con- 
sult, or  make  and  establish  reasonable  laws,  orders,  and 
rules  concerning  the  affairs  of  the  company,  or  for  the 
good  government  thereof.  By  a  subsequent  section  the 
charter  gives  power  to  the  governor  and  company,  and 
their  successors,  to  elect  yearly,  on  the  25th  of  March,  a 
governor,  deputy-governor,  and  seven  directors,  out  and 
from  the  members  of  the  company,  and  six  more  directors, 
from  and  among  the  last  preceding  directors  of  the  said 
company,  by  plurality  of  votes  of  all  such,  who  have,  or 
shall  have,  in  his  or  their  own  right,  five  whole  shares  in 
the  joint  stock  of  the  said  company,  and  are  then  capable 
to  vote,  as  thereafter  mentioned. 

VOL.  II.  T  EQ.  BX. 
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1836.  By  the  eleventh  and  twelfth  sections  of  the  charter  it  is 

declared  and  provided ,  that  each  and  every  iweniy  pauntbf 
which  will  be  part  of  the  joint  stock,  and  no  less,  shall  be 
and  accounted  one  share  therein,  and  that  each  member 
having  in  his  or  her  own  right  five  whole  shares  in  the 
said  joint  stock,  shall  have  in  every  general  court  of  the 
said  company  one  vote  for  the  same ;  and  each  member 
having  in  his  or  her  own  right  ten  whole  shares  in  the 
said  joint  stock,  shall  in  every  such  court  have  two 
votes  for  the  same ;  and  each  member  having  in  his  or  her 
own  right  twenty  shares  in  the  joint  stock  aforesaid,  shall 
have  three  votes  in  every  such  court  for  the  same ;  and 
that  no  person  shall  have  a  vote  in  any  such  general  court 
who  shall  be  possessed  or  interested  in  his  own  name,  or 
in  the  name  of  any  other  person  or  persons  in  trust  for 
him,  either  solely  or  jointly,  of  any  part  or  share  of  or  in 
the  joint  stock  of  any  other  company,  or  undertaking,  for 
raising  or  conveying  of  water  to  the  cities  of  London  and 
Westminster,  or  to  either  of  them,  or  to  the  liberties  of, 
or  parts  adjacent  to  the  same,  or  to  either  of  them. 

The  twenty-first  section  of  the  charter  grants  to  the 
company  ''  that  they,  the  said  governor  and  company,  and 
their  successors,  shall  and  may  have  full,  free,  and  lawful 
licence,  power,  and  authority  to  take,  have,  purchase, 
receive,  enjoy,  and  possess,  to  them  and  their  successors 
for  ever,  any  manors,  lordships,  messuages,  mills,  waters, 
streams,  conduits,  rents,  services,  reservoirs,  lands,  tene- 
ments, and  other  hereditaments  whatsoever,  so  as  the 
same  do  not  exceed  the  yearly  value  of  1000/.  above  all 
charges  and  repairs,  and  also  estates  for  life  or  lives, 
and  for  years,  and  goods  and  chattels  of  what  value, 
nature,  or  kind  soever,  for  the  better  carrying  on  and 
effecting  the  purposes  in  these  our  letters  patent  contained, 
not  exceeding  the  value  of  the  joint  stock  of  the  corpora- 
tion hereinafter  mentioned  and  limited,  and  to  be  taken 
and  computed  as  part  thereof;  and  also  to  give,  grant,  de* 
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nu8e»  alien,  assign,  and  dispose  of  such  manors,  lordships,  1836. 
messuages,  mills,  waters,  streams,  conduits,  rents,  services, 
reservoirs,  lands,  tenements,  hereditaments,  estates  for  life  ^v! 
cor  lives,  and  for  years,  goods  and  chattels ;  and  also  to  do 
and  execute  all  such  odier  lawful  acts  and  things  whatsoever 
by  the  name  aforesaid,  touching  and  concerning  the  pow- 
ers, liberties,  privileges,  and  purposes  before  mentioned/' 

The  twenty-third  section  of  the  charter  gives-^wer  to  the 
tympany,  **  by  subscription  or  contribution  of  their  members 
and  others,  to  make  and  raise  a  joint  stock,  not  exceeding 
the  sum  of  40,000/.  of  lawful  money  of  Great  Britain,  to  be 
applied  for  the  carrying  on  and  effecting  the  purposes  of 
this  charter ;  and  the  same  joint  stock  to  order,  manage,  and 
conduct  from  time  to  time,  for  the  purposes  aforesaid,  and 
to  jreceive  the  benefit  and  advantage  of  the  same,  to  the  use 
of  them  the  said  governor  and  company,  and  their  succes- 
sors, according  to  such  shares  and  proportions  as  they  or 
any  of  them  have  or  shall  have  therein ;  and  all  and  every 
person  and  persons  so  subscribing  and  contributing. any 
aiim  or  sums  of  money  to  such  joint  stock,  shall  by  virtue 
thereof  become  members  of  the  said  corporation,  and  shall 
be  entitled  to  a  share  or  shares  in  such  joint  stock  equal  to 
the  sum  or  sums  of  money  so  by  him  or  them  actually  con- 
tributed and  paid  in,  and  no  greater,  and  shall  be  and  are 
hereby  enabled  to  sell,  assign,  and  transfer  the  same  or 
any  part  thereof  to  any  person  or  persons,  by  trsnsfer  in 
the  books  of  the  said  company,  in  such  msnner  as  shall 
be  ordered,  directed,  appointed,  and  established  in  and 
by  a  general  court  of  the  said  company,  or  by  his  or  their 
last  will  and  testament;  and  the  person  or  persons  to  whom 
such  assignments,  or  transfer  or  disposition  by  last  will 
and  testament  shall  be  made,  shall  by  virtue  thereof  be- 
come members  of  this  corporation :  Provided  neverthe- 
less, that  no  person  or  persons  who  hath  or  shall  have  any 
shares  or  part  of  the  said  joint  stock,  shall  assign  or  trans- 
fer the  same  before  or  until  such  time  as  the  said  water 
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1836.  shall  be  brought  into  the  grand  retfenratory  or  reservatoried 
intended  to  be  made  at  or  near  the  said  place  called  Oli- 
ver's Mount.  Provided  also,  that  no  assignment  or  trans- 
fer be  at  any  time  made  of  any  sum  or  sums^  in  the  said 
joint  stock,  less  than  one  whole  share.** 

The  twenty-eighth  section  of  the  charter  provides,  that 
for  preventing  the  Governor  and  Company  of  the  Chelsea 
Water-works  from  interfering  with  the  business  of  the 
Bank  of  England,  and  dealing  in  any  trade  or  merchan- 
dize, **  the  said  corporation  hereby  established  shall  not 
at  any  time  hereafter  discount  or  deal  in  bills  of  exchange, 
or  inland  bills  or  notes,  nor  shall  receive  monies,  or  keep 
the  accounts  or  cash  of  any  person  or  persons,  (other  than 
their  own  proper  monies,  accounts,  and  cash,  being  the 
real  produce  of  their  joint  stock  or  fund,  or  such  monies 
as  shall  be  paid  to  them  for  the  purposes  herein  men- 
tioned), nor  shall  deal  in  banking,  or  any  ways  use  the 
banking  trade  or  business,  nor  shall  under  their  common 
seal,  nor  by  their  cashiers,  officers,  or  servants,  or  any 
other  person  on  their  behalf,  give  or  issue  out  any  bills  or 
notes  payable  upon  demand  for  the  loan  of  money,  with 
or  without  interest,  nor  shall  advance  or  lend  any  money 
at  interest  upon  any  account  whatsoever,  (except  the  mo* 
nies  arising  out  of  or  by  the  real  produce  of  their  own 
joint  stock  or  fund,  or  to  be  received  by  them,  as  hereinbe- 
fore mentioned),  nor  shall  by  way  of  trade  or  merchandize, 
directly  or  indirectly,  buy,  or  sell,  or  deal  in  any  bullion, 
gold,  or  silver,  or  any  goods,  wares,  or  merchandizes.** 

By  a  subsequent  charter  of  King  George  the  Second, 
power  was  given  to  the  company  to  increase  their  joint  stock, 
and  it  was  declared  that  the  contributors  to  the  additional 
stock  should  be  entitled  to  shares  proportioned  to  their 
contributions,  and  should  be  enabled  to  assign  the  same 
**  in  such  manner  as  any  share  or  shares  in  the  present 
joint  stock  of  the  said  company  can  or  may  be  assigned 
or  transferred/' 

By  the  stat  49  Geo.  3,  c.  157,  additional  powers  were 
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given  to  the  Company  for  the  purchase  of  lands  near  the  ^  1836. 
Riyer  Thames,  and  in  regard  to  freeholds^  a  form  of  con- 
veyance is  prescribed,  by  which  the  vendors  grant  and  re- 
lease to  the  Governor  and  Company  of  Chelsea  Water- 
works all  their  right,  title,  and  interest  in  and  to  the  con- 
veyed premises,  to  hold  to  the  said  governor  and  company, 
and  their  successors  for  ever. 

Mr.  Simpkinsan,  .Mr.  Creswell,  and  Mr.  Toller,  for  the 
plaintiff. — According  to  all  the  decisions,  property  of  this 
nature  has  been  held  to  be  real  estate.  The  declaration 
contained  in  many  of  the  acts  of  Parliament,  that  shares  of 
this  nature  shall  be  deemed  to  be  personal  estate,  is  a 
strong  argument  to  shew  what  in  the  contemplation  of  the 
legislature  would  have  been  the  nature  of  these  shares 
without  that  declaration.  The  present  case  is  of  a  mixed 
complexion.  Here  the  property  is  vested  in  the  share- 
holders as  a  corporation,  in  trust  for  themselves  individu- 
ally, according  to  their  respective  interests.  A  general 
power  is  given  to  the  company  to  bring  water  from  the 
Thames  ifi  perpeiuttm  by  any  means  they  may  think  fit. 
They  had  liberty  to  purchase  freehold  lands  to  an  amount 
not  exceeding  lOOOiL  per  annum,  to  purchase  leaseholds, 
to  lay  pipes  alieno  solo,  and  through  the  medium  of  those 
pipes  to  supply  inperpetuum  the  residents  of  Westminster 
with  water.  How,  then,  in  any  view  is  this  a  chattel  in- 
terest in  the  corporation?  It  is  a  right  given  to  them  in 
perpetuum,  and  which,  to  say  the  least  of  it,  savours  of 
the  realty.  The  right  of  laying  down  pipes  aUeno  solo  is, 
according  to  a  vast  number  of  cases,  a  right  concerning 
land.  That  is  determined  by  a  numerous  class  of  authori- 
ties, in  which  the  rateabOity  of  occupiers  of  lands  has 
been  discussed.  In  the  case  of  Rex  v.  Corporation  of 
Both  (a),  the  nature  of  this  sort  of  property  was  much 

(a)  14  East,  609. 
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1836.  gone  into,  and  Lord  EOeubartmghmi :  ''  I  confess  I  ham 
great  difficulty  in  distinguishing  between  the  case  of  water 
collected  in  a  trunk  or  veserroir  so  nrnny  yards  wide,  or  id 
pipes  so  many  inches  wide,  each  being  attached  to  the 
soii**  Bayletft  J.,  also  said:  ''The  reservoir  with  the 
water  would  all  descend  to  the  heir."  Rex  ▼•  Bochdttie 
Waterworks  Company  (a),  Rex  ▼.  Brighiom  Gae  lAgM 
Company  (Jb\  and  Rex  v.  Chelsea  Waterworks  Company{c)^ 
are  also  strong  authorities  to  shew  that  diese  pipes  and  re- 
servoirs constitute  an  interest  in  land.  It  is  only  on  that 
ground  that  the  rates  could  be  supported.  Negus  v«  Col^ 
ter  {d)  is  an  analogous  case.  What,  liien,  is  the  estent  of 
interest  which  the  company  has  t  An  estate  vested  in  them 
and  their  successors,  for  ever ;  which  constitutes  in  them 
an  estate  in  fee-simple.  If  so,  how  is  it  possible  to  coot 
tend  successfully  that,  the  company  being  trustees  for  the 
shareholders,  the  interest  of  the  cestui  que  trusts  is  not 
co-extensive  with  the  legal  interest  of  the  trustees  ?  The 
cases  on  the  New  River  shares  go  far  to  decide  the  pre- 
sent question.  The  New  River  was  established  by  stat. 
S  Jac.  1,  c*  18.  By  virtue  of  that  act  the  dty  of  London 
had  a  mere  right  to  cut  aHeno  solo:  the  property  in  the 
land  was  reserved  to  the  owner.  It  was  under  that  act 
that  the  powers  of  the  dty  were  regulated  and  the  shares 
held.  The  other  act  relating  to  the  New  River  is  the 
4  Jac.  1,  c.  12.  It  seems  only  to  give  the  city  a  liberty  to 
erect  a  trunk  or  vault.  Now,  it  is  well  known  that  Sir 
Hugh  Middleton  obtained  a  conveyance  from  the  city  of 
London  of  the  right  given  to  them  by  that  act.  The  con-^ 
veyance  was  to  him,  his  heirs  and  assigns.  He  com- 
menced making  the  cut,  and  died,  and  the  right  became 
vested  in  a  variety  of  persons.    The  proprietors  have  since 


(a)  1  M.  &  S.  634.  (c)  2  Nev.  &  Man.  765;  5  B.  & 

(6)  5  B.  &  C.  466;  6  D.  &  R.      Ad.  166. 
308.  (d)  AmbL  64?. 
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been  ineorpoirated.  The  decrees  pronounced  upon  the  1836. 
New  Bive^r  shares,  since  the  company  have  acted  as  a  cor- 
poration, will  bear  upon  this  case.  A  leading  case  upon 
the  subject  is  Townsendv.  A9h{a)^  which  not  only  supporta 
the  proposition  that  New  River  shares  are  real  estate,  but 
is  also  an  authority  for  the  mode  of  proceeding  in  this  case. 
[The  Lord  ChUf  Baron, — ^There  the  decree  would  have 
been  the  same  if  il  had  been  personal  property].  The  case 
of  Itrjfbmiier  v.  Barihohmew  (b)  is  an  express  decision 
tfaa^  a  ^are  in  the  New  River  Company  is  real  estate.  In 
Lord  Stafford  v.  Bu^lOeyic),  Lord  Hardwieke  says,  that 
**  the  case  of  the  New  River  Company  was  one  of  so  much 
land  aqud  cooperf,  but  there  was  no  act  of  Parliament 
altering  the  nature  of  them,  and  they  are  forced  to  levy 
fines  in  aH  the  counties  through  which  the  river  runs.^ 
[Parte,  B* — Was  there  a  charter  at  that  time?]  Long 
before  that  time,  namely,  in  17  Jac.  1  •  Lord  Sandys  v.  Sib^ 
ihorpe(d)f  and  Sttainey.  Fakonerie),  are  authorities  to 
the  same  effect.  Analogous  to  these  is  the  case  oi  Buck" 
eridge  v.  Ingram  {f\  relative  to  the  shares  in  the  Naviga- 
tion of  the  river  Avon.  [Parke,  B.--*  Was  that  the  case  of 
a  corporation  ?]  It  was  not  so.  The  j  udgment  of  the  Court, 
however,  did  not  proceed  on  that  circumstance,  or  upon 
the  stipulations  and  usage  between  the  parties,  but  upon 
general  principles  of  law.  **  I  have  no  diflSculty,"  said  the 
Master  of  the  Rolls,  "  in  saying,  that  wherever  a  perpe- 
tual inheritance  is  granted,  which  arises  out  of  lands,  or 
18  in  any  degree  connected  with,  or,  as  it  is  emphatically 
expressed  by  Lord  Coke,  exerciseable  within  it,  it  is  that 
sort  of  properly  the  law  denominates  real,  and  cannot  pass 
by  a  will  without  three  witnesses.''  Another  case  to  the 
same  efiect,  with  reference  to  navigation  shares,  is  that  of 


(a)  3  Atk.  336.  {d)  2  Dick.  545. 

(6)  2  P.  W.  127.  {e)  Show.  P.  C.  20?. 

(c)  2  Ves,  seo.  182.  (/)  2  Vcs.  652. 
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1836.  Howte  V*  Chapman  (a),  and  the  principle  of  all  these  case^ 
was  adopted  by  Sir  John  Leach  in  Ex  parte  The  Vaux* 
haU  Bridge  Company  (Jb).  That  was  a  question  as  to 
whether  certain  shares  in  the  Vauxhall  Bridge  Company, 
(then  being  a  company  incorporated),  held  by  an  individual 
shareholder,  who  afterwards  became  bankrupt,  were  within 
his  order  and  disposition,  and  Sir  JohnLeach  held  that  they 
were  reat  estate,  and  therefore  did  not  come  within  that 
clause  of  the  Bankrupt  Act.  This  decision,  it  is  true,  might 
be  incorrect,  because  the  act  of  Parliament  constituting 
the  company  contained  an  express  provision  that  the  shares 
should  be  personal  estate*  That  clause^  however,  was  over* 
looked  by  counsel  on  both  sides,  and  the  case  was  decided 
as  if  there  was  no  such  clause.  In  the  subsequent  case  of 
The  Lancaster  Canal  Company  (c),  the  Court  came  to  the 
contrary  conclusion,  on  the  ground  of  the  express  words 
of  the  act. 

Upon  these  authorities,  it  is  submitted  that  the  shares 
in  this  company  are  real  estate.  But  admitting,  for  the 
sake  of  argument,  that  a  fractional  part  of  the  property 
held  by  the  company  is  personalty,  are  not  these  parts, 
regard  being  had  to  the  nature  of  the  undertaking,  mere 
adjuncts  to  the  realty  ?  The  undertaking  is,  perpetually 
to  supply  with  water.  The  rents  to  be  received  are  to  be 
paid  in  perpetuum  to  the  undertakers.  How  can  it  signify 
whether  some  of  the  component  parts  of  the  undertaking 
consist  of  personal  estate  ?  It  cannot  be  carried  into  effect 
except  through  the  instrumentality  of  real  estate.  '[Parite, 
B. — Does  your  observation  as  to  the  personalty  apply  to 
leaseholds?]  There  is  no  leasehold  property.  The  shares, 
therefore,  are  in  an  undertaking  constituted  mainly  of  real 
estate.  These  shares  are,  by  the  terms  of  the  charter  and 
the  act  of  Parliament,  indivisible.  No  person  is  to  be  at 
liberty  to  convey  less  than  one  share ;  and  if  so,  you  can- 

(«)  4  Ves.  542.  (b)  1  Glyn  &  Jac.  101. 

(c)  Mont.  &  Bligh,  94. 
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not  separate  the  realty  from  the  personalty.  iPariCf  B.--*-  1836. 
It  does  not  follow  that  the  law  may  not  separate  them. 
The  clause  which  you  allude  to  applies  only  to  voluntary 
transfers.  They  are  like  the  transfers  under  the  Ship 
Registry  Acts].  The  aggregate  of  the  property,  even  if 
it  consist  both  of  real  and  personal  parts,  is  reaL  It  con- 
suts  chiefly  of  the  power  of  laying  down  pipes,  and  of 
lands  which  have  been  actually  purchased  in  fee*  That 
property  is,  by  the  express  words  of  the  act  and  of  the 
charter,  held  in  perpeiuum.  If  that  be  so,  how  can  an  indl* 
vidual  purchasing  a  share  in  the  company  take  any  other 
interest  than  what  they  possess?  IThe  Lard  Chief  Baron. — 
Though  the  shareholders  may  have  the  profits,  the  corpora- 
tion may  have  the  interest  in  the  land,  and  not  the  share* 
holders*  Parke ,  B. — Suppose  lands  to  have  been  pur- 
chased for  the  purpose  of  an  undertaking,  and  to  have 
been  conveyed  to  certain  parties,  who  execute  a  deed  of 
trust,  upon  trust  to  divide  the  surplus  profits  among  the 
original  subscribers ;  would  their  havmg  the  surplus  pro- 
fits give  the  original  subscribers  any  estate  in  the  land? 
It  appears  to  me  that  the  company  are  as  much  distinct 
from  the  proprietors  of  shares  as  one  man  is  from  another]. 
The  plaintiff  is  not  driven  to  that  dilemma.  The  very  pos- 
session of  a  share  makes  a  roan  a  member  of  the  company. 
lAlderson,  B. — ^The  charter  says  that  he  shall  be  entitled 
to  a  share  in  the  joint  stock.  Upon  looking  back,  you  see 
what  it  consists  of,  namely,  the  land  which  they  buy, 
and  also  the  goods,  chattels,  and  money.  Parke,  B. — 
The  corporation  is  separate  from  the  members*  If  the 
stock  were  assigned  to  a  third  person  as  trustee,  he  would 
have  the  same  interest  as  the  corporation.  All  the  sub- 
scribers have  to  do  is  to  receive  the  net  profits].  The 
trust  given  to  the  corporation  by  section  2S,  is  to  raise  a 
joint  stock,  and  **  to  receive  the  benefits  and  advantage  of 
the  same  to  the  use  of  them  the  said  governor  and  com- 
pany and  their  successors^  according  to  such  shares  and 
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1886.  proportions  as  they  or  any  cf  them  have  or  shall  have 
Iherein.**  The  question  is,  who,  under  this  clause,  is  to  be 
*^  the  successor f**  m  the  absence  of  any  transfer  or  will  un- 
der the  :act  of  Parliament.  The  property  being  princi- 
pally real;  why  should  the  personal  representative  bie  the 
successor?  There  would  be  no  difficulty  in  holding  diat 
the  party  who  takes  the  real  estate  takes  the  personal  as 
fixtures  attadied  to  the  realty.  In  every  joint  stock  com- 
pany the  shareholder  has  an  estate  of  the  same  nature  as 
the  company.  In  all  the  cases  which  have  been  cited,  that 
princii^e  was  taken  for  granted,  and  in  the  cases  of  real 
property  the  widow  was  held  dowable*  [The  Lord  CUef 
Baron. — ^If  a  joint  stock  company  purchase  property,  each 
individual  shareholder  has  an  interest  in  it,  biit  the  mo^ 
ment  the  company  becomes  a  corporation,  the  corporafion 
has  the  property  in  trust  for  the  individuals.  That  pro^ 
ceeds  on  the  principle  tlmt  a  man  cannot  be  trustee  fi>r 
himself.  Parie^  B. — The  difficulty  arises  from  confounding 
the  corporation  with  the  persons  who  take  the  profits:  those 
persons  have  no  right  to  «iy  thing  but  the  profits].  It  b  sub- 
mitted that  there  is  nothing  to  limit  their  right  tb  the  surplus 
profits.  In  the  case  of  the  Lancaster  Canal  Company  (a). 
Lord  Lyndhurst  says: ''  The  persons  who  are  shareholders 
are  absolute  holders. of  the  entire  interest  in  the  pnopiertyy 
whatever  that  is.''  He  added  that  in  tliat  case  the  legislature 
bad  declared  it  to  be  personal  estate.  The  clause  in  the 
Bankrupt  Act,  as  to  ''order  and  disposition,'*  goes  upon  the 
supposition  that  the  shares  held  by  individuals  partake  of 
the  nature  of  that  property  which  belongs  to  the  company. 
Applying  that  principle  to  the  present  case,  the  shares  in 
this  company  must  be  considet^d  real  estate,  and  the  tes- 
tator's will,  not  being  attested  by  three  witnesses,  will  not 
be  sufficient  to  deprive  the  plaintiff  of  his  rights.  This 
view  is  corroborated  by  the  words  of  the  charter.  The 
company  are  thereby  enabled  to  direct  the  proper  form 

(a)  1  D.  &  G.  420;  Mont.  &  Bligb,  113. 


COURT  OF  BZCHKQUBiU  281 

of  ODDToyaiieei  but  they  cannot  alter  the  nature  of  the  ldB6; 
estate^  or  the  dmUIb  of  deviemg  it  It  is  not  said  that  the 
shareholders  may  tranaf<^r  their  shares  iobe  held  as  the 
oonpany  shall  direct,  but  that  ^ey  nay  transfer  their 
shares  in  such  manner  as  may  be  ordered  by  the  company, 
w  by  bis  or  theur  last  will  and  testament.  That  must  be 
a  will  and  testament  executed  according  to  law.  It  might 
be  necesaary,  for  the  sake  of  cheapness,  to  give  tbe  com* 
pany  a  power  of  altering  the  form  of  conveyance,  but  that 
reason  does  not  apply  to  wills,  and  there  was  no  ground 
for  depriving  this  property  of  the  ordinary  protection 
given  to  real  property  in  regard  to  wilk.  Upon  the  whole^ 
there  is  no  reason,  in  the  present  case,  to  give  the  cetiui 
que  irust  a  less  estate  than  his  trustee  has.  Primd  facie 
their  interests  are  co-extensive  in  a  court  of  equity ;  and  if 
any  distinction  can  be  drawn  on  the  ground  that  a  corpo- 
ration  is  the  trustee  in  this  case,  that  argument  will 
equally  apply  to  New  River  Shares.  With  respect  to 
them,  tbe  land  is  conveyed  to  tbe  corporation:  yet  it  was 
never  said  that  a  shareholder  in  that  corporation  had  not  a 
fee  simple. 

The  grounds  of  defence  stated  in  the  pleadings  are 
threefold  i — first,  that  the  shares  have  since  the  establish- 
ment of  the  company  been  treated  as  personal  estate ; 
Sdly,  that  Sir  Thomas  Sewell,  in  a  case  of  Weekley 
V.  Weekley  (a),  held  that  these  shares  were  personal 

(a)  Rolls,  Ml  Febmsry,  1781. 
Between  Jahe  Wxbklit,  Spinster,  Plaintiff; 
And  Jani  Arabella  Wxbklet,  Widow,  Defendsnt. 
George  Weekley,  by  hia  will,     the  Chelsea  Waterworks.**   After 
dated  the  22nd  April,  177^,  and     giving  various  bequests  to  his  re- 
attested  only  by  two  witnesses,     lations  and  friends,  and,  among 
devised  certnn  real  estate  to  the     them,  **  to  my  cousin  Walton  ten 
plaintiff,  who  was  Ids  only  child,     shares    of   my   Chelsea  Water- 
in  fee,  and  bequeathed  to  her  cer-     woriu;'*  and  after  devising  certain 
tain  articles  of  furniture.  He  then     real  estate  to  the  defendant,  who 


€i 


gave  her  also  twenty  shares  in     was  his  mU,  for  life,  with  re- 
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estate;  and  Srdly,  that  in  1815,  the  plaintiff;  astbere* 
presentatiTe  of  his  father,  who  was  a  shareholder,  obtained 
a  transfer  to  himself  of  some  of  the  shares  as  of  personal 
estate,  [Atderson,  B. — The  first  and  third  objections 
will  not  avail  the  defendant].  Then,  upon  the  case  of 
Weehley  ▼•  Weekley  \i  may  be  observed,  that  it  is  no 
where  reported,  nor  to  be  found  in  any  manuscript  note. 
The  facts  of  it,  as  far  as  they  may  be  gathered  from  the 
Registrar's  book,  are  complicated  and  perplexed,  and  the 


munder  to  the  pluntiff  in  fee,  he 
gave  to  the  defendant "  fifty  shares 
in  the  Chelsea  Waterworks,  for 
life  only,  and  to  my  daughter  and 
her  heirs  for  ever:"  and  he  ap- 
pointed the  defendant  his  execa- 
triz. 

The  testator  died,  entitled  to 
eighty  shares  in  the  Chelsea  Water- 
works. Upon  his  death,  the  plain- 
tiff filed  the  present  bill,  insisting 
that  his  real  estate  <Ud  not  pass 
by  the  will,  but  descended  on  her, 
subject  to  the  widow's  claim  of 
dower,  and  charging  that  the  shares 
in  the  Chelsea  Waterworks  were 
to  be  considered  as  real  estate,  and 
to  be  treated  accordingly.  The 
bill  prayed  (among  other  things) 
for  an  account  of  the  produce  of 
the  Chelsea  Waterworks  shares, 
accrued  once  the  testator's  death, 
which  had  been  received  by  the 
defendant,  and  that  the  securities 
for  such  shares  might  be  delivered 
up  to  the  pluntiff,  or  secured  in 
court. 

The  defendant,  by  her  answer, 
submitted  that  the  Chelsea  Water- 
works shares  were  personal  estate; 
and  issue  being  joined,  the  parties 
went  into  evidence  on  the  subject, 


which  consisted  of  the  act  of  the 
8th  Geo.  1;  a  copy  of  the  charter 
of  the  9th  Geo.  1 ;  copies  of  the 
transfers  of  eighty  shares  from  the 
testator,  as  executor  of  Thomas 
Weekley,  to  John  Harbutt,  and 
from  John  Harbutt  again  to  the 
testator;  and  depodtions  of  Mr* 
Stunsby,  a  director  of  the  Chelsea 
Waterworks  Company,  and  of 
Mr.Bligh,  their  secretary,  as  to 
the  nature  and  mode  of  transfer 
of  the  shares. 

"The  cause  was  heard  before 
Sir  Thomoi  Sewell,  M.  R.,  and  the 
decree  (among  other  things)  de- 
clared, **  that  the  eighty  shares  hi 
the  Chelsea  Waterworks,  in  the 
said  testator's  will  mentioned,  are 
to  be  considered  as  part  of  his 
personal  estate,  specifically  de- 
vised by  his  will;  and  th«t  the 
plaintiff  is  entitled  to  twenty  shares 
thereof;  and  Frances  Walton^  in 
the  said  will  called  counn  Walton, 
to  ten  shares  thereof;  and  that 
the  defendant  is  entitled  to  the 
income  of  fifty  shares  thereof  for 
her  life  only,  and  the  plaintiff  to 
the  said  fifty  shares  after  the  death 
of  the  defendant." 
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case  seems  to  have  been  one  of  election,  the  plaintiff  hav* 
ing  accepted  benefits  under  the  will.  Besides,  the  conH 
pany  were  not  parties  to  the  suit,  so  that  it  is  difficult  to 
say  how  the  Court  could  make  such  a  decree  in  their  ab- 
sence. 

The  Aitornetf'Generaly  Mr.  Boieler,  and  Mr.  Prescoit 
White  for  the  defendants,  the  Governor  and  Company  of 
the  Chelsea  Waterworks. — For  125  years  these  shares 
have  been  considered  as  personal  property,  and  have  in 
that  character  been  disposed  of  inter  vivos^  and  bequeathed 
by  will.  The  only  case  of  a  dispute  upon  the  point  was 
that  before  Sir  Thomas  Sewell,  in  1781.  If  these  shares 
were  now  to  be  considered  as  real  estate,  so  as  not  to  pass 
by  a  will  unattested  by  three  witnesses,  the  greatest  confu- 
sion and  distress  would  arise.  The  correctness  of  the 
decisions  on  the  New  River  Company  and  the  Bath  and 
Avon  Navigation,  are  not  questioned.  Something,  how* 
ever,  does  depend  on  the  intention  of  the  parties  and 
their  acts.  Where  real  property  has  been  purchased  for 
partnership  purposes,  it  is  for  all  the  purposes  of  the  part** 
nership  personal,  and  passes  accordingly.  In  the  case  of 
the  New  River  Company  that  rule  did  not  apply,  because, 
by  the  express  words  of  the  3  Jac.  1,  and  of  the  charter, 
the  shares  were  made  descendible  to  the  heirs  of  the  par« 
ties  interested.  The  grant  was  originally  made  to  Sir 
Hugh  Middieton,  his  heirs  and  assigns.  So,  in  the  case 
of  the  Bath  and  Avon  Navigation,  it  is  expressly  ordained 
that  **  the  share  of  a  party  dying  shall  descend  and  go  to 
the  heirs  and  assigns  of  the  party  so  dying.'*  Upon  this 
circumstance,  and  upon  the  usage  and  general  understand- 
ing between  the  proprietors,  the  Master,  in  the  case  of 
Bucieridge  v.  Ingram  (a),  reported  that  those  shares  were 
in  the  nature  of  realty.    Here  the  case  has  been  directly 

(<i)  2  Ves.  jun.  659. 
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1836.  the  contrary k  1 1  has  been  the  invariable  usage  to  assign  the 
shares  as  personalty.  In  the  first  instance  the  company 
purchased  a  lease  of  certain  lands  for  99  years,  and  upon 
that  land  their  works  were  erected.  They  held  no  (lee- 
hold  land  whatever  previous  to  the  year  1729.  Before 
that  time  these  shares  were  personal.  Every  thing  that 
they  had  was  personal.  In  17S9,  however^  ihey  purchased 
three  acres  of  freehold,  and  from  that  time  till  1735  they 
had  only  those  three  acres  of  freehold.  Does  the  plaintiff 
mean  to  say,  that  if  this  company  have  a  perch  of  land  and 
personal  property  to  the  amount  of  500,000^,  the  latter  is 
a  mere  schedule  to  the  realty  ?  In  1735  they  purchased 
three  acres,  one  rood  more;  and  in  1793,  sia  acres*  These 
acres  are  no  doubt  realty,  and  are  vested  in  the  corporar 
tion.  The  question,  however,  in  all  these  cases  is,  not 
what  estate  the  corporation  has,  but  what  the  individuals 
have.  [The  Lord  Chief  Baron. — The  Bath  and  Avon 
case  may  be  left  out  of  the  question,  for  the  Duke  of  Bean- 
fort  was  not  a  corporation].  In  the  present  case  five- 
sixths  of  the  property  of  the  corporation  is  personal.  As 
far  as  the  shareholders  are  concerned,  it  is  attended  with 
all  the  incidents  of  personalty.  The  company  was  consti- 
tuted with  a  commercial  intent;  that  is,  for  supplying 
Westminster  with  water,  as  it  might  with  milk  or  any  other 
commodity.  Certain  persons  were  to  meet  together  to 
settle  plans  for  their  own  advantage,  and  to  contract  with 
customers ;  they  were  to  raise  a  stock  of  4O,000A ;  that 
stock  was  to  consist  of  money  subscribed  by  the  share- 
holders, for  the  purposes  of  this  commercial  adventure. 
The  shareholders  had  power  to  transfer  their  shares — a 
power  which  they  might  have  exercised  before  a  single  acre 
was  purchased.  The  word  *'  heirs"  is  not  to  be  found,  in 
relation  to  the  shareholders,  either  in  the  statute  8  Greo.  I^ 
or  in  the  subsequent  charters ;  and  that  distinguishes  this 
case  from  that  of  the  Bath  and  Avon  Navigation.  [The 
Lord  Chief  Baron. — ^In  some  of  the  older  acts  the  word 
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"heirs"  is  used  with  reference  to  persona!  estate].  It  is  su&  1096. 
ficient,  howerer,  for  the  purposes  of  this  argument  to  say, 
that  according  to  the  cases  on  the  subject  real  estate  pur* 
chased  for  commercial  purposes  is  personal^  even  if  the 
legal  estate  is  in  the  shareholders;  and  consequently  that 
these  shares  would  pass  under  a  willi  and  inter  vivas,  as 
personalty*  The  question  ia,  whether  they  pass  under 
this  will?  It  is  said  that  they  cannot,  because  the  will  is 
not  executed  so  as  to  pass  real  estate.  But  when  the  situ- 
ation of  the  words  "  last  will  and  testament**  in  the  twenty* 
third  section  is  ccmsidered,  coming  as  they  do  immedi- 
ately after  the  words,  ''sell,  assign,  and  transfer/'  Sec, 
it  seems  clear  that  any  will  or  testament,  of  which  the 
Ecclesiastical  Court  would  grant  probate,  would  satisfy 
the  words  of  this  charter. 

Under  all  these  circumstances,  how  can  it  successfully 
be  contended  that  these  shares  are  realty  ?  Reference  has 
been  made  to  the  cases  in  which  it  has  been  held,  that  the 
occupiers  of  pipes  are  liable  to  rates.  Under  Lord  Coke's 
definition  the  right  of  laying  pipes  may  be  a  tenement,  but 
it  is  only  a  tenement  in  the  corporation.  A  share  in  the 
corporation  is  one  thing ;  a  tenement  which  is  in  the  cor- 
poration is  totally  different.  There  is  no  authority  for  the 
proposition,  that  in  a  mixed  fund  that  which  savours  of 
the  realty  gives  a  character  to  the  whole.  When  the  cor- 
poration was  originally  constituted,  all  that  diey  could 
pretend  to  have  as  savouring  of  the  realty  was  the  power 
of  laying  pipes.  It  is  not  stated  what  their  interest 
would  have  been,  if  all  the  landed  property  had  been 
leasehold.  It  is  clear,  therefore,  when  all  the  circum- 
stances of  the  case  are  considered,  that  the  property  of 
this  corporation  js  to  be  treated  like  that  of  any  ordinary 
mercantile  partnership. 

The  law  upon  this  point  is  perfectly  settled.  Whatever 
landed  property  the  partnership  acquires,  whether  free- 
bold  or  leasehold,  devolves  in  equity  to  the  executors  of 
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1836.  tlie  partners:  Phillips  v.  Phillips  (a).  This  does  not 
alter  the  nature  of  the  property  to  all  intents  and  purposes* 
because  the  partners  have  or  bad  lately  the  power  of 
voting  at  elections.  That  was  the  case  with  the  partners 
in  Day  &  Martin's  house*  But  the  law  presumes,  that 
when  partners  lay  out  their  money  in  landed  property^ 
they  only  intend  to  invest  their  money  for  partnership  pur- 
poses^ and  when  the  partnership  ceases  the  property  re- 
turns to  them  in  money.  This  principle  is  not  adopted  for 
the  benefit  or  creditors,  because,  if  a  person  trading  singly 
buys  real  property,  it  descends  to  bis  heir,  while  the  chat- 
tels go  to  his  executor.  The  ground  of  the  principle  b  the 
convenience  of  the  partners  themselves,  and  the  partners 
may,  if  they  please,  waive  the  benefit  of  that  principle 
by  contract.  If  they  take  a  conveyance  of  real  estate  in 
a  form  which  shews  they  do  not  intend  it  to  devolve  to 
their  executors,  they  can  do  so :  Balmain  v.  Share {b).  If 
A.  &  B.,  partners,  enter  the  freehold  property  in  their 
books  as  partnership  property,  that  will  be  evidence  to 
shew  that  by  contract  it  is  partnership  property.  If  they 
enter  it  half  as  A.'s  property,  and  half  as  B.'s,  then  it  is 
otherwise.  The  books  speak  of  partners  in  trade,  and 
some  years  ago  there  was  a  difficulty  as  to  collieries  being 
considered  within  that  description;  but  now,  if  several 
parties  take  a  colliery,  the  law  considers  it,  whether  free- 
hold or  leasehold,  as  partnership  property :  Fereday  v. 
Wightwick  (c).  The  observations  of  Sir  John  Leach  in 
that  case  are  not  applicable  to  mines  alone.  Any  other 
property  in  the  nature  of  realty,  as  a  farming  lease,  would 
come  within  the  same  rule :  Jeffereys-R.  Small  (d),  Elliot  t. 
Brown  {e),  Jackson  v.  Jackson (f).  Laker.  Wilkinson (g). 
The  Court  cannot  stop  short  of  the  proposition  that  upon 

(a)  I  M.  &  K.  649.  id)  1  Vera.  21?. 

(6)  9  Yes.  600.  (0  3  Swanst.  489. 

(c)  1  Ru88.  Sc  Mylne,  45 ;  Taml.  (/)  9  Ves.  591. 

260.  (g)3P.W.  160. 
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the  .dissolution  of  a  partnership  carrying  on  a  trade,  and  1S36. 
purchasing  a  farm  as  the  means,  the  farm  must  be  sold  and 
the  money  divided  between  the  partners.  But,  suppose 
fifty  persons  to  be  embarked  in  a  trade,  and  purchasing 
land,  and  suppose  the  land  to  remain  in  the  whole  body  ; 
might  they  not  agree  that  as  to  each  particular  share  the 
executors  should  come  in,  and  .not  the  heir  ?  Again,  sup* 
pose  a  company  incorporated  to  carry  on  a  mere  trading 
concern,  and  that  by  an  act  of  ParliAnent  they  are  autho* 
rized  to  purchase  land  to  a  certain  extent,  can  it  be  con- 
tended that  the  shares  do  not  go  to  the  executors  ?  Besides 
here  the  parties,  from  the  beginning  to  the  end  of  their 
act  and  charter,  have  bound  themselves  by  words  ap- 
plicable only  to  personal  estate.  That  is  sufficient  to  make 
these  shares  personalty  without  any  express  words  for  that 
purpose.  In  Jackson  ▼.  Jackson  (a).  Lord  Eldon  held, 
that,  from  the  manner  of  treating  real  property,  it  might 
by  implication  be  considered  partnership  property.  Here 
it  is  clear,  from  the  acts  and  deeds  of  the  parties,  that  this 
property  is  held  for  pai'tnership  purposes.  That  being  so, 
the  broad  general  rule  of  equity,  already  alluded  to,  must 
apply.  That  rule  depends,  not  on  any  express  contract  be- 
tween the  partners,  or  upon  any  considerations  as  to  the 
amount  of  partnership  debts,  but  on  general  grounds  of  con- 
venience. In  Phillips  V.  Phillips  it  was  contended,  that  this 
was  a  rule  for  the  benefit  of  creditors  only,  and  that  as 
soon  as  their  demands  were  satisfied  the  partnership  pro- 
perty became  liable,  ^^ording  to  its  nature,  to  the  inci- 
dents of  real  and  personal  estate  respectively :  but  Sir 
John  Leach,  in  the  course  of  his  judgment,  said,  that  he 
considered  it  settled  that  all  property,  whatever  might  be 
its  nature,  purchased  with  the  partnership  capital  for  the 
purposes  of  the  partnership  trade,  continued  to  be  part- 
nership capital,  and  to  have,  to  every  intent,  the  quality 

(a)  9  Ves.  591. 
VOL.  If.  V  EQ.  EX. 
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1896.  of  personal  estate;  and  that  the  principle  was  not  to  be 
confined  to  the  payment  of  the  partnership  demands. 
[The  Lord  Chief  Baron. — You  consider  the  holder  of  a 
Chelsea  Waterworks  share  liable  to  the  bankrupt  laws]. 
This  is  an  incorporated  company,  and  expressly  exempted 
from  the  operation  of  those  laws ;  otherwise,  under  the 
more  liberal  construction  of  the  bankrupt  laws  which  now 
prevails,  a  shareholder  would  be  so  liable.  The  company 
buys  the  water,  and  manufactures  it  through  the  operation 
of  philtres.  A  contract  to  supply  water  in  pipes,  is  a 
contract  to  supply  goods  within  the  meaning  of  the  bank- 
rupt laws:  West  Middlesex  Waterworks  Company  v. 
Suwerkropp  (a).  The  shareholder  is  a  mere  trader,  and 
the  reatl  and  personal  property  are  the  machines  for  carry- 
ing on  the  trade.  The  corporation  holds  them  for  the 
management  of  the  concern,  and  the  individual  sharehold- 
ers have  only  a  right  to  a  share  of  the  net  profits :  Ex 
parte  Home  {b\  [Parke^  B. — Your  argument  is,  that  the 
shareholder  has  no  right  to  the  specific  profits,  or  to  the 
possession  of  any  part  of  the  realty,  but  only  to  a. share  of 
the  capital,  according  to  the  amount  of  his  capital  sub- 
scribed]. That  is  the  argument  now  submitted  to  the 
Court. 

With  respect  to  the  cases  which  have  been  cited  for  the 
plaintiff,  that  of  the  New  River  Company  is  totally  inap- 
plicable here ;  the  form  of  its  act  and  charter,  and  also  of 
the  original  conveyance  to  Sir  Hugh  Middleton,  being  ex- 
pressly applicable  to  the  transfer  t)f  real  property  only. 
[The  Lord  Chief  Baron. — It  appears  that  the  land  in  that 
case  was  not  vested  in  the  Corporation  of  London  at  all, 
but  in  the  individuals.  The  corporation  was  incidental  to 
the  purposes  of  management  only,  and  was  not  seised  of 
the  land.  That  explains  the  observation  of  Lord  Hard^ 
wicke^  which  at  first  appears  extraordinary,  as  to  the  pos- 

(a)  4  C.  &  P.  87.  (6)  7  B.  &  C.  632. 
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sibility  of  the  proprietors  bringing  ejectments  (a).  Parker  1836. 
B. — The  Corporation  of  London  took  no  estate,  but  only 
a  power,  the  effect  of  which  would  be  to  vest  the  real  pro- 
perty in  die  individual  members].  Then,  as  to*  the  Vaux- 
hall  Bridge  Company  (6),  admitting  the  decision  of  Sur 
John  Leaeh  to  be  correct,  it  only  goes  to  the  extent  that 
the  shares  in  that  company  are  not  within  the  clause  of 
"  order  and  disposition.**  It  does  not  necessarily  foHow 
that  they  are  real  estate,  inasmuch  as  leaseholds  are  not 
within  that  clause*  Upon  the  whole,  the  present  case  must 
be  governed  by  that  of  Weekley  v.  Weeiley,  which  is  a 
fiill,  precise,  and  explanatory  decision  upon  the  subject 

Mr.  G«  Richards  and  Mr.  Stevens^  for  the  defendant 
William  Brent. — Considering  the  frame  of  these  docu- 
ments, and  the  mod<e  of  deaKng  by  the  company,  it  is  not 
incumbent  on  the  defendant  to  shew  (bat  the  shares  have 
been  expressly  converted  into  personalty ;  it  lies  on  the 
plaintiff  to  shew  the  contrary.  It  is  impossible  to  say  that 
the  proprietors  could  bring  ejectments  for  their  shares. 
The  argument  that  the  shares  ought  to  partake  of  the 
general  nature  of  the  property,  is  totally  untenable,  and, 
if  adopted,  would  lead  to  great  absurdities. 

This  is  a  trading  adventure,  in  which  the  shares  are  per- 
sonalty, though  existing  tit  perpetuum.  In  Lord  Stafford 
V.  Buckley  (c).  Lord  Hardmcke  held,  that  the  mere  cir- 
cumstance of  an  annuity  being  charged  as  personalty  in 
perpeiuum  would  not  make  it  in  the  nature  of  realty.  This 
case  is  stronger  in  favour  of  the  personal  representative 
than  are  cases  of  that  class.  In  that  case  there  was  no- 
thing on  the  face  of  the  instrument  to  shew  why  it  should 
go  as  personalty ;  but  here  the  party  takes  an  assignment 
to  him,  his  executors,  administrators,  and  assigns,  which 
shews,  not  merely  a  contract  between  him  and  the  other 

(a)  3  Atk.  338.  {h)  1  G.  &  J.  101.  (c)  2  Ves.  sen.  170. 
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1836.  shareholders,  but  a  personal  interest  in  himself.  But  even 
if  the  shares  should  be  considered  real,  it  is  not  clear 
whether,  under  the  23rd  section,  the  shareholder  has  not 
a  right  to  dispose  of  them  by  a  will  not  executed  accord- 
ing to  the  Statute  of  Frauds.  The  conveyance  inter  vivos 
was  not  intended  to  be  made  according  to  the  rules  of  law, 
and  there  is  no  reason  to  think  that  a  will  was  intended  to 
be  placed  on  a  different  footing. 

The  plaintiff  claims  as  heir-at-law  of  Timothy  Brent, 
but  he  gives  no  evidence  of  an  equitable  seisin  in  fee« 
Supposing  the  shares  to  be  real  property,  the  conveyance 
to  Timothy  Brent  would  only  pass  a  life  estate,  there 
being  no  words  of  inheritance* 

Mr.  SimpUnson  in  reply. — It  is  impossible  to  distin*- 
guish  the  nature  of  the  property  which  the  proprie- 
tors of  this  company  originally  acquired  under  the  act 
of  Geo.  1,  from  that  of  the  property  belonging  to  the  New 
River  Company.  The  question  then  is,  whether  the  na- 
ture of  the  property  of  the  Chelsea  Waterworks  Company 
has  ever  been  varied?  It  is  clear  that  unless  barred  by 
act  of  Parliament,  or  by  charter  under  an  act  of  Parlia- 
ment, it  must  have  remained  the  same.  Now,  what  power 
was  given  by  the  charter  to  vary  the  nature  of  this  pro- 
perty ?  The  king  is  empowered  to  incorporate  the  pro- 
prietors by  a  certain  name,  and  to  authorize  them  to  pur- 
chase lands  in  fee  to  a  value  not  exceedmg  lOOOA  per 
annum ;  he  is  also  authorized  to  enable  the  corporation  to 
make  reasonable  bye-laws.  But  that  does  not  give  the 
king  power  to'  alter  the  nature  of  the  property,  or  to  dis- 
pense with  the  Statute  of  Frauds.  From  what,  then,  can 
the  inference  be  drawn,  that  the  nature  of  this  property 
was  altered  ?  Not  from  the  act  of  Parliament,  which  is 
to  be  regarded  altogether  as  a  private  act,  and  which 
therefore  cannot  alter  the  mode  of  devising  real  estate. 
The  case  cannot  be  decided  by  mere  construction,  drawn. 
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as  in  the  case  of  an  ordinary  partnership,  from  the  acts  of        1836. 
the  parties  and  the  entries  in  books.     It  is  not,  in  fact,  a 
trading  company,  for  the  very  act  on  which  that  argument 
is  grounded  prohibits  the  company  from  trading. 

Where  a  partnership  is  established  for  avowedly  trad- 
ing purposes,  it  is  said  that  any  lands  purchased  for  the 
purpose  of  the  trading  shall  be  deemed  mere  incidents  of 
the  partnership,  and  dealt  with  as  personalty.  That, 
however,  only  applies  to  a  common  trading  partnership, 
and  not  to  a  case  where  the  parties  are  severally  entitled 
and  not  answerable  the  one  for  the  other.  Besides,  sup- 
posing this  to  be  a  partnership  adventure,  it  is  not  shewn 
that  the  future  holders  of  the  property  are  to  be  bound 
by  that  undertaking.  Even  in  the  case  of  a  common  part- 
nership, after  the  affairs  are  wound  up,  the  property, 
though  considered  for  that  purpose  as  personal  property, 
would  not  necessarily  retain  that  character  in  perpeiuum 
as  between  the  representatives  of  the  partners.  It  is, 
therefore,  not  too  much  to  say,  that  the  whole  property 
must  follow  the  nature  of  its  main  ingredient,  which  is  the  , 
realty.  The  realty  and  personalty  together  constitute  the 
joint  stock.  In  regard  to  that  stock  the  interest  of  the 
cestui  que  trusts  is  co-extensive  with  that  of  the  trustees, 
although  the  trustees  or  directors  manage  the  whole  fund. 
[Parke f  B. — ^Then  whether  the  property  were  real  or  per- 
sonal, would  depend  from  time  to  time  on  the  option  of 
the  directors.]  Such  a  result,  though  improbable,  would 
not  be  contrary  to  law.  In  Douglas  v.  Whitrong  (a),  a 
person  granted  a  lease  for  land  for  years,  and  in  that  lease 
power  was  given  to  the  lessee  to  purchase  the  fee  at  a 
given  price,  provided  he  elected  so  to  do  within  a  given 
time.  The  lessor  died  during  the  term,  having  made  his 
will,  by  which  he  devised  the  property  as  real  estate.  The 
will  was  properly  attested.    Afterwards  the  lessee  elected 

(o)  16  Yes.  253,  dted;  S.  G.  aom.  Lames  v.  Bennett,  1  Cox,  167. 
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1836.  to  purchase ;  and  the  queation  arising  between  the  devisee 
and  personal  representatiTe  of  the  vendor,  whether  this 
was  to  be  considered  real  or  personal  property  in  the  tea- 
tatori  the  Court  held,  that  the  lessee  having  made  his 
election,  that  had  relation  back  to  the  terms  of  the  con- 
tract, and  consequently  that  the  property  was  personal 
and  not  real.  The  principle  of  that  case,  however,  is  not 
likely  to  require  application  to  the  present*  Upon  the 
whole,  the  character  and  objects  of  this  company  are  not 
distinguishable  from  those  of  the  New  River  Company. 
The  case  in  Shower  (a)  b  expressly  in  point. 

Jan.  18M,  AxDBRSoN,  B.,  now  delivered  the  judgment  of  the 
1^7*  Court. — This  was  a  bill  praying  in  substance  that  the  de- 
fendant, Margaret  Brent,  widow  and  executrix  of  Timo- 
thy Brent  deceased,  may  account  for  certain  shares  of  the 
Chelsea  Waterworks,  and  that  it  may  be  declared  by  the 
Court  that  the  plaintiff  as  his  heir  at  law >  became  entitled 
to  those  shares,  and  that  the  other  defendants,  the  Gro- 
vemor  and  Company  of  the  Chelsea  Waterworks,  may  be 
directed  to  insert  in  their  transfer  books  the  plaintiff's 
nakne  ils  proprietor  thereof.  There  is  no  dispute  as  to 
the  facts,  and  the  only  question  for  the  Court  was,  whe- 
ther these  shares  were  part  of  the  real  or  personal  estate 
of  the  testator.  If  the  former,  the  plaintiff  as  heir  at 
law  is  entitled  to  the  decree  he  prays,  because  the  will 
is  attested  by  only  two  witnesses;  and  if  the  latter,  his  bill 
must  be  dismbsed. 

When  this  question  originally  came  before  me,  I  thought 
it  one  of  so  much  difficulty,  and  involving  such  extensive 
consequences,  that  I  was  desirous  the  parties  should  have 
the  benefit  of  having  the  opinion  of  my  learned  brethren 
also ;  and  accordingly,  in  conformity  to  the  practice  here, 
(which- is  a  peculiar  advantage  in  the  frame  of  the  Court 

(a)  Swaine  t.  Falamtr,  Show.  P.  C.  207. 
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of  Equity  in  the  Exchequer),  I  adjourned  the  case  to  be  1837. 
heard  before  the  full  Court  The  case  was,  m  the  course 
of  last  MichaeUnas  Term,  very  fully  and  ably  argued  be- 
fore Lord  Jbinger,  my  brothers  Parie  and  Gumejf,  and 
myself,  and  I  am  now  to.  deliver  the  opinion  of  the  frfaole 
Court  on  the  point 

The  Company  of  the  Chelsea  Waterworks  was  ori- 
^ally  constituted  under  the  provisions  of  the  statute 
8  Geo.  1, 1723.  By  that  act,  certain  persons  named  therein, 
were  constituted  commissioners,  undertakers,  and  trustees 
for  carrying  into  effect  the  works  then  projected,  and  for 
afterwards  maintaining  them.  For  that  purpose  his  Ma- 
jesty was,  by  a  subsequent  clause,  empowered  to  incor- 
porate themi  by  the  name  of  the  Governor  and  Company 
of  the  Chelsea  Waterworks.  And  they  were  to  have  the 
power  of  purchasing  lands  not  exceeding  1000/.  per  annupa, 
and  to  sell  and  dispose  thereof  at  their  pleasure,  and  to  do 
all  necessary  works,  and  to  be  subject  to  such  rules,  qua- 
lifications, and  appointments  as  his  Miyes^  should  think 
reasonable  to  be  inserted  in  the  charter.  And  might  also 
be  empowered  to  make  bye-laws  from  time  to  time,  for  the 
good  government  of  the  corporation. 

In  pursuance  of  this  power,  a  charter  of  incorporation 
was  granted  almost  immediately  afterwards  by  George  the 
First.  That  charter  followed  the  directions  of  the  statute, 
and  gave  the  corporation  power  to  purchase  lands,  &c., 
80  as  they  did. not  exceed  in  value  1000/.  per  annum,  and 
also  estates  for  life  or  lives,  and  for  years,  and  goods  and 
chattels  of  what  nature  or  value  soever,  for  the  better 
carrying  on  and  effecting  the  purposes  of  the  company, 
not  exceeding  the  value  of  the  joint  stock  of  the  corpora- 
tion therein-after  mentioned  and  limited,  and  to  be  taken 
and  computed  as  part  thereof. 

The  twenty-third  section  empowered  the  corporation 
by  subscription  to  raise  a  joint  stock,  not  exceeding 
40,000/.,  and  to  manage  tlie  same  from  time  to  time,  and 
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1837'        to  receive  the  benefit  and  advantage  of  the  same  to  the 
Blioh        "^®  ^f  them  the  said  governor  and  company  and  their  sue- 
^'  cessors,  according  to  such  shares  and  proportions  as  they 

or  any  of  them  have  or  shall  have  therein.  And  then  it 
provided,  that  every  person  sabscribing  and  contributing 
any  sum  or  sums  of  money  should,  by  virtue  thereof,  be- 
come members  of  the  said  corporation,  and  should  be  en- 
titled to  a  share  or  shares  in  such  joint  stock  (previously 
fixed  at  SOL  each),  equal  to  the  sum  or  sums  of  money  so 
by  him  actually  contributed  and  paid  in,  and  no  greater ; 
and  should  be  enabled  to  sell,  assign,  and  transfer  the  same 
or  any  part  thereof,  (not  being  less  than  one  whole  share,  as 
by  a  subsequent  clause  was  provided,)  by  transfers  in  the 
company's  books,  in  such  manner  as  should  be  by  a  general 
court  directed,  or  by  his  last  will  and  testament;  and  the 
person  to  whom  such  assignment  or  transfer,  or  disposition 
by  last  will  and  testament,  should  be  made,  should  by  vir- 
tue thereof  become  member  of  the  said  corporation. 

What,  them  is  the  intention  of  the  crown  and  le- 
gislature to  be  collected  from  all  these  particulars,  as 
to  the  nature  of  the  interest  which  each  shareholder  is 
to  have?  That  is,  in  truth,  the  whole  question  in  this 
cause.  Now,  in  the  first  place,  we  have  a  corpora- 
tion to  whose  management  the  joint  stock  of  money 
subscribed  by  its  individual  corporators  is  entrusted. 
They  have  power  of  vesting  it  at  their  pleasure  in  real 
estate  or  in  personal  estate,  limited  only  as  to  amount, 
and  of  altering  from  time  to  time  the  species  of  property 
which  they  may  choose  to  hold ;  and,  in  order  to  give 
them  greater  facilities  and  advantages,  certain  powers 
are  entrusted  to  the  undertakers  by  the  legislature,  and 
that  even  before  they  were  constituted  a  body  corporate, 
of  laying  down  pipes,  and  thereby  occupying  land  for  the 
purposes  of  their  undertaking.  These  powers  render  the 
use  of  joint  stock  by  the  body  corporate  more  profitable, 
but  they  form  no  part  of  the  joint  stock  itself;  and  one 
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decided  test  of  this  is,  that  they  belong  inalienably  to  the  1837. 
corporation,  whereas  all  the  joint  stock  is  capable  expressly 
of  being  sold,  exchanged,  varied,  or  disposed  of  at  the 
pleasure  6f  the  corporate  body.  It  is  of  the  greatest  im- 
portance to  look  carefully  at  the  nature  of  the  property 
originally  entrusted,  and  that  of  the  body  to  whose  ma- 
nagement it  is  entrusted :  the  powers  that  body  has  over 
it,  and  the  purposes  for  which  these  powers  are  given. 
The  property  is  money — the  subscriptions  of  individual 
corporators.  In  order  to  make  that  profitable,  it  is  en- 
trusted to  a  corporation  who  have  an  unlimited  power  of 
converting  part  of  it  into  land,  part  into  goods ;  and  of 
changing  and  disposing  of  each  from  time  to  time;  and  the 
purpose  of  all  this  is,  the  obtaining  a  clear  surplus  profit 
from  the  use  and  disposal  of  this  capital  for  the  individual 
contributors. 

It  b  this  surplus  profit  alone  which  is  divisible  among 
the  individual  corporators.  The  land  or  the  chattels  are 
only  the  instruments  (and  those  varying  and  temporary 
instruments),  whereby  the  joint  stock  of  money  is  made  to 
produce  profit  Suppose  the  subscription  had  not  been 
by  the  individual  corporators,  but  that  strangers  having 
collected  the  money,  had  put  it  into  the  management  of  a 
corporate  body  having  particular  privileges,  and  had,  after 
giving  them  power  to  vest  the  money  at  their  pleasure,  sti- 
pulated to  receive  these  profits,  could  it  be  contended  that 
the  nature  of  the  property  of  the  subscribers  depended  on 
the  mode  of  management  by  the  independent  body  i  And 
yet  that  is,  in  truth,  this  case ;  for  the  individual  members 
of  a  corporation  are  quite  as  distinct  from  the  metaphy- 
sical body  called  **  the  corporation,"  as  any  others  of  his 
Majesty's  Subjects  are. 

This  case  varies  most  materially  from  those  which  were 
cited  in  the  argument.  In  the  New  River  case,  the 
individual  corporators  have  the  property.  The  corpo- 
ration have  only  the  management  of  it     Lord  Hardwicke, 
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1B37.  in  Ihe  case  in  Atkyns^  expressly  puts  it  on  that  ground. 
''  They  have  the  legal  right/'  he  says ;  **  th^y  may  bring 
an  ejectment  for  so  much  land  covered  with  water;  and 
the  only  difference  between  the  shareholders  of  the 
king's  half  and  the  others  is,  that  the  corporation  of  ma- 
nagement havci  as  to  these  shares,  perhaps,  the  legal 
estate  in  them^  the  equitable  estate  being  in  the  indivi- 
dual proprietors.  In  that  case,  too,  the  property  given 
to  the  corporation  was  real  property,  which  they  are 
to  manage  for  the  good  of  all.  They  have  no  powers 
of  eonverting  it  into  any  other  sort  of  property,  but 
must  keep  it,  and  make  a,  profit  from  it  as  it  is,  yis.:  as 
real  property. 

The  same  observations  apply  to  Bueieridge  v.  /fi- 
^a»i,.tbe  Avon  Navigation,  with  this  addition,  that  there 
the  undertakers  do  not  appear  to  have  been  a  ecMrporation 
at  all.  And  in  both  the  shares  are  transferred  to  the 
shareholders  and  -their  heirs.  But  here,  the  caae  ia  wholly 
different-r-the  property  entrusted  is  money;  the  corpora- 
tion may  do  what  they  like  with  it,  and  may.obtam  their 
profit  in  any  way  Ihey  jrfease  from  the  employment  of  their 
oapital  stock.  If  they  thought  that  they  could  with 
greater  profit  supply  water  by  conveying  it  in  carts  or  the 
yke,  they  would  have  a  perfect  right  so  to  do.  It  would 
be  strange  that  the  nature  of  these  shares  should  continu- 
ally fluctuate,  and  be  sometimes  real  estate  and  sometimes 
personal,  according  as  the  corporation  in  the  course  of 
their  management  should  choose  to  hold  real  or  personal 
property.  Suppose  a  man  made  bis  will  attested  by  two 
persons,  and  at  a  time  when  the  corporation  held  only 
personal  estate.  It  is  good.  He  becomes  lunatic  or  b 
incapable  from  age,  and  then  real  property  is  bought  by 
the  corporation.  Is  his  will  to  be  set  aside  ?  And  yet  he 
cannot  make  another. 

'Then,  in  what  way  has  this  property  always  been 
treated.    If  we  look  to  the  wording  of  the  charter,  the 
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language  k  mach  more  suitable  to  pev^nal  than  to  real 
estate.  Indeed,  on  the  latter  Bupposition»  it  bvery  inac- 
curate* Agiun,  the  formpf  .transfer  appointed  by  the  le- 
gislature;, (for  that  which  ia  done  under  the  provisions  of 
the  charter  is.  in  fact,  done  by  the  legislature,  and  is, 
indeed,  subsequently  recpgnised  by  it),  is  appliqable  to 
personal  estate  only:  These  shares  are  not  transferred  to 
A.  B.  and  hisiheirs,  but  A«  B.,  bis  executors,  administra- 
tors, and  assigns,  and  so  they  haye^  always  been.  This 
form,  indeed,  may  be  considered  as  almost  a  contempo- 
rary exposition  of  the  law  on  this  point. 

Lastly,  in  Weekley  v.  Weekley^  this  point  came  ex- 
pressly under  the  consideration  of  Sir  Thomas  SewMj 
Master  of  the  Rolls,  and  he  decided  that  these  shares 
were  personal  property. 

Upon  the  whole,  therefore,  we  thipk  that  the  princi- 
ples of  law,  the  usage  of  the  company,  and  the  distinct 
authority. of  one  decided  case,  are  sufficient  to  warrant 
us  in  coming  to  the  conclusion  that  these  shares  are  per- 
sonal property. 

The  result  is,  that  the  bill  must  be  dismissed  with 
costs. 

Decree  accordingly. 


Stephens  v.  Frost.  Jtdy  9th, 

X  HE  bill  stated  tnat  by  an  indenture  of  lease,  dated  in  A  pvtj  who 
May,  1815,  a  certain  piece  of  ground,  situate  near  Lucas  obuin  the  ^ 
Street,  in  the  parish  of  Saint  George  in  the  East,  and  {jj^^i®/;^!^ 
four  messuages  situate  in  that  street,  were  demised  to  John  bj  intestacy. 
Barker,  his  executors,  &c.,  for  a  term  of  76  years ;  and  ^e^  per^ 


that  by  an  indenture  dated  the  1st  of  November,  1828,  J^^tl^fthe 

intestate  a  party 
to  the  suit,  but  must  chatge  that  la  &ct  there  was  a  surplus  of  the  intestate's  estate  after  payment 
of  all  debu  and  incumbrances. 

Where,  after  demurrer  allowed  fbr  want  of  parties,  the  plaintiff  is  permitted 'to  amend  by  adding 
partiesy  he  is  likewise  permitted  to  amend  by  charging  all  such  matters  as  constitute  the  equity  of 
tlie  case  against  the  new  defendant 
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1836.  and  made  between  the  said  John  Barker,  of  the  one  part, 
and  the  defendant  Pownall  of  the  other  part,  the  pre- 
mises comprised  in  the  said  indenture  of  lease  were  as- 
signed by  the  said  John  Barker  to  the  said  Pownall,  his 
executors,  &c.,  for  the  residue  of  the  said  term,  in  trust 
for  Thomas  William  Barker,  (since  deceased),  the  son  of 
the  said  John  Barker,  until  he  should  attain  the  age  of 
twenty -one  years,  and  in  the  meantime  to  stand  possessed 
thereof,  in  trust  to  collect  and  receive  the  rents  and  pro- 
fits thereof,  as  and  when  the  same  should  become  payable, 
and  thereupon  to  pay,  apply,  and  dispose  of  the  same  to 
and  towards  the  maintenance,  education,  clothing,  and 
support  of  the  said  Thomas  William  Barker  during  his 
minority ;  and  upon  the  said  Thomas  William  Barker  at- 
taining the  age  of  twenty-one  years,  upon  trust  to  assign 
the  said  premises,  together  with  the  said  indenture  of 
lease,  and  the  accumulations  of  the  rents  and  profits 
thereof  (if  any)  unto  the  said  Thomas  William  Barker, 
his  executors,  administrators,  or  assigns,  absolutely,  for  all 
the  remainder  of  the  aforesaid  term  which  should  be  then 
unexpired. 

The  bill  then  proceeded  to  state  that,  notwithstanding 
the  aforesaid  assignment,  the  said  John  Barker  continued 
in  the  possession  or  receipt  of  the  rents  and  profits  of  the 
said  premises  therein  comprised,  and  he  continued  to  be 
the  ostensible  proprietor  and  owner  thereof  until  he  made 
such  assignment  thereof  as  thereinafter  mentioned  to  his 
son-in-law,  the  defendant  Frost;  that  the  said  Thomas 
William  Barker  had  departed  this  life  intestate  and  unmar- 
ried ;  that  in  September,  1833,  the  plaintiff  brought  his 
action  and  obtained  a  verdict  against  John  Barker  for  a 
libel,  and  that  John. Barker  was  afterwards  charged  in 
execution  at  the  suit  of  the  plaintiff  for  costs  and  damages 
amounting  to  the  sum  of  300/.  10«.,  and  was  committed  to 
the  Fleet ;  that  when  the  verdict  was  obtained,  John  Barker 
was  in  insolvent  circumstances,  and  that  with  a  view  of 
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defeadtig  the  plaintiflTs  execution,  and  the  just  claims  of 
his  other  creditors,  and  of  obtaining  bis  discharge  under 
the  Insolvent  Act,  be  voluntarily  proposed  to  execute  to 
Frost  an  assignment  of  the  premises  contained  in  the  lease, 
and  that  accordingly,  by  an  indenture  of  assignment  which 
was  prepared  by  Pownall,  dated  the  8th  pf  January^  1834, 
and  made  between  Pownall,  of  the  first  part,  John  Barker, 
of  the  second  part,  and  Frost  of  the  third  part,  Pownall, 
in  consideration  of  SOO/.  expressed  to  be  paid  by  Frost  to 
John  Barker,  and  by  the  direction  of  John  Barkqr,  as- 
signed to  Frost,^his  executors,  &c.,  the  premises  comprised 
in  the  indenture  of  lease,  to  hold  &c.,  for  the  residue  of 
the  term. 

The  bill  then  stated,  that  soon  after  the  execution  of 
the  last-mentioned  assignment,  John  Barker  petitioned  to 
be  discharged  under  the  Insolvent  Act ;  that  the  plaintiff 
opposed  his  discharge,  on  the  ground  of  fraud  practised 
in  executing  that  deed;  that  accordingly  the  Court  re- 
manded the  prisoner  to  custody,  and  appointed  the  plain- 
tiff his  assignee.  The  bill  then,  after  charging  that  the 
assignment  to  Frost  was  made  by  the  insolvent  voluntarily 
and  without  pressure,  and  that  the  same  was  in  fraud  of 
the  plaintiff's  rights,  prayed  a  declaration  to  that  effect, 
and  that  the  defendant  Pownall  might  be  declared  to  be  a 
trustee  for  the  plaintiff  of  the  premises  comprised  in  the 
indenture  of  November,  1838,  and  also  that  the  defend- 
ants Frost  and  Pownall  might  re-assign  the  premises,  and 
deliver  up  possession  of  them  to  the  plaintiff,  &c. 

It  did  not  appear  by  the  bill  when  Thomas  William 
Barker  died,  or  whether  he  died  before  or  after  the  as- 
signment to  Frost. 

To  this  bill  the  defendant  Pownall  demurred,  first,  for 
want  of  equity,  and  secondly,  because  the  legal  personal 
representative  of  Thomas  William  Barker  was  not  made  a 
party  to  the  suit. 
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1836.  Mr.  ChandOess^  for  the  demurrer.— Admitting  that  4he 

assignment  to  Frost  was  void  against  the  plaintifi^  on  the 
supposition  that  the  insolvent  had  an  interest  in  the  pre* 
mises  at  that  time,  the  bill  does  not  shew  that  he  had  any 
such  interest.  Under  the  indenture  of  Noyember,  18S8, 
the  son  took  an  absolute  interest,  and  that  deed  is  not  im- 
peached. Then  how  is  it  shewn  by  the  bill  that  upon  the 
son's  death  the  property  came  back  to  the  insolvent?  It 
is  alleged,  indeed,  that  the  son  died  intestate,  and  that 
thereupon  all  hid  interest  became  vested  in  the  insolvent, 
and  passed  to  the  assignee.  That  allegation  might  be 
sufBcient  by  way  of  defence,  but  it  is  not  a  sufficient  mode 
of  stating  a  plaintiff's  interest:  Walbume  v.  Ingleby  (a)* 
However,  the  deed  of  assignment  to  Frost  is  not  void ;  for 
the  party  having  the  legal  interest  joined  in  the  assign- 
ment. Upon  the  second  ground  of  demurrer,  it  is  dear 
that  the  son's  administrator  ought  to  have  been  a  party  to 
the  suit.  The  Court  will  not  administer  his  assets  to  the 
prejudice  of  his  widow  or  creditors. 

Mr.  Simpkinson  and  Mr.  Keene,  for  the  bill. — ^Barker, 
the  father,  was  the  next  of  kin  to  his  son,  and  was  there- 
fore entitled  to  the  benefici&l  interest  (if  any)  which  his  son 
had  in  the  lease.  [The  Lord  Chief  Baron. — Suppose  the 
son  left  creditors].  The  person  entitled  to  the  administra- 
tion is  the  next  of  kin.  [The  Lord  Chief  Baron* — I  cannot 
take  notice  of  that].  At  all  events,  that  is  only  a  defect 
for  want  of  parties.  The  defendant  canuot  insist  that  the 
plaintiff  has  no  equity  under  the  deed  of  November,  1^8, 
to  which  the  defendant  himself  was  a  party,  and  under 
which  he  became  trustee  for  the  son.  Neither  can  he  set 
up  the  subsequent  deed  of  assignment  to  Frost,  which  was 
clearly  fraudulent,  and  void  against  the  plaintiff.  His  join- 
ing in  that  transaction  while  he  was  a  trustee  for  the  son, 
was  an  act  of  fraud.    [The  Lord  Chief  £aroii.— No  doubt, 

(a)  1  M.  &  K.  61. 
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.apon  tbe  statement  in  the  bill^  the  deed  Is  void.  A  deed,  1896. 
even  under  the  statute  of  Elizabeth,  wonld  not  be  tbe  less 
void  because  the  trustee  joined  in  conveying  the  legal 
estate].  That  being  so,  the  defendant  is  remitted  to  his 
former  estate  under  the  deed  of  Noven^ber,  1828,  and  is 
a  trustee  for  the  plaintiff. 

Mr.  Ckandtess  \myvtig  tepUed, 

Some  discussion  took  place  as-  to  the  extent  to  which 
the  bill  might  be  amended,  in  case  the  demurrer  were  al- 
lowed. It  was  insisted,  on  the  one  hand,  that  the  practice 
in  this  Court  ought  to  follow  that  of  the  Court  of  Chan- 
cery, where,  after  the  allowance  of  the  demurrer,  the  plain- 
tiff is  not  at  liberty  to  amend  except  by  adding  parties ; 
that  in  this  case  liberty  to  amend  by  merely  adding  parties 
would  not  cure  the  defects  of  the  bill,  as  it  must  still  be 
shewn  that  there  was  a  beneficial  surplus  after  payment  of 
the  intestate's  debts,  and  consequently  that  no  liberty  to 
amend  ought  to  be  granted.  On  the  other  side  it  was  con* 
iended,  that  when  a  plaintiff  is  allowed  to  introduce  new 
parties,  he  is  allowed  to  introduce  proper  charges  in  re- 
lation to  those  parties. 

The  Lord  Chief  Baron^— My  difficulty  is  this.  The 
equity  which  the  plaintiff  seeks  against  Pownall  is,  that  be 
may  be  declared  a  trustee  for  the  plaintiff.  But  he  can- 
not be  a  trustee  unless  certain  &cts,  which  do  not  appear 
upon  the  bill,  are  established^  namely,  that  Barker,  the  son, 
died  without  leaving  any  debts,  or  without  having  encume- 
bered  his  title  or  disposed  of  his  equitable  interest.  For 
all  that  comes  to  the  father  would  be  the  surplus,  after 
satisfaction  of  all  charges  upon  the  property  made  by 
the  son.  It  ought,  therefore,  to  appear  upon  the  bill  that 
the  son  did  not  part  with  or  mortgage  his  equitable  in- 
terest.   The  plaintiff  would  then  have  an  equity  apparent 
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on  the  face  of  the  bill  to  make  Pownall  his  trustee.  It  is 
said  that  he  can  only  be  allowed  to  amend  bis  bill  by  add- 
ing parties  ;  but  if  I  give  him  leave  to  amend  in  that  par- 
ticular^  he  cannot  do  so  to  any  effectual  purpose  without 
stating  all  these  things.  He  must  shew  an  equity  against 
the  party  whom  he  makes  defendant* 

There  is  no  doubt  as  to  the  propriety  of  the  demurrer. 
The  defendant  cannot  be  the  plaintiff's  trustee  unless  the 
plaintiff  shew  that  the  father  in  fact,  as  well  as  by  possi- 
bility, had  an  interest  in  these  premises. 

Demurrer  allowed,  with  liberty  to  the 
plaintiff  to  amend  upon  payment  of  the 
defendant's  costs  of  the  demurrer. 


DecStk. 

A  &ther  as- 
signed certain 


The  plaintiff  amended  bis  bill  by  introducing  statements 
and  charges  to  the  following  effect :  that  at  the  date  of 
leasehold  pre-     the  assignment  to  Frost,  T.  W.  Barker  was  of  the  age  of 
tee,  in  trust  for  Seventeen  years,  or  thereabouts,  and  that  he  departed  this 

hissonnntUbe    y^^   ^^  ^^  ^^^^^  ^,^^   g^,^    j^^^^   jggj^  ^^j^^  ^^  ^^  ^f 


the  age  of  81 
years,  and  in 
the  mean  time 
to  stand  pos- 
sessed thereof 
in  trust,  to  col- 
lect and  receive 
the  rents  and 
profits  thereof, 
as  and  when 
the  same  should 
become  pay- 


twenty -one  years ;  and  that  thereupon  the  beneficial  inter 
rest  in  the  leasehold  premises  resulted  to  and  became  vested 
in  John  Barker.  That,  although  the  beneficial  interest  in 
the  leasehold  premises  resulted,  as  before  mentioned,  and  it 
is  so  recited  in  the  assignment  to  Frost,  yet  it  is  sometimes 
alleged  by  the  defendants,  or  one  of  them,  that  the  said 
T.  W.  Barker  took  a  vested  interest  in  the  premises,  by 
able,  and  there-  virtue  of  the  assignment  of  the  1st  November,  1828,  and  at 

upon  to  pay,  ®  '  ' 

apply,  and  dis-  times  it  is  also  insisted  by  the  defendants,  or  one  of  them, 

same  for  and  that  the  defendant  Pownall,  in  whom  the  l^gal  estate  of 

midntenan^,  ^^^  ^^^^  premises  became  vested,  by  virtue  of  such  as- 

^"bin^'  d  signment,  is  a  trustee  thereof  for  the  legal  personal  repre- 

support  of  the 

said  son  during  his  minority;  and,  upon  his  attaining  the  age  of  21  years,  upon  trust  to  assign  the 
said  premises,  together  with  the  lease  and  the  accumulations  of  rents,  unto  the  said  son,  his  execu- 
tors, &C.,  for  the  remainder  of  the  term: — Heid,  that  the  son  took  a  vested  interest  in  the  lease, 
and  that,  upon  his  death  under  21,  it  passed  to  his  personal  representative. 

Demurrer,  under  circumstances,  allowed  to  amended  bill,  after  answer  to  original  bill. 
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sentative  of  the  said  T.  W.  Barker,  who,  it  is  also  alleged  1836. 
by  the  defendants  or  one  of  thenii  is  a  necessary  party  to 
this  suit ;  whereas  the  plaintiff  charges  that  no  one  has  yet 
taken  out  administration  to  the  said  T.  W.  Barker,  so 
that  the  plaintiff  is  at  present  unable  to  make  the  personal 
representative  of  the  said  T.  W.  Baker  a  party  to  this 
suit.  And  plaintiff  charges  and  insists,  that  under  the 
circumstances  of  this  case  the  said  defendant,  C.  E.  Pow- 
nail,  is  and  ought  to  be  declared  a  trustee  for  the  plain- 
tiff, as  such  assignee  as  aforesaid  of  the  legal  estate  of  the 
said  leasehold  premises. 

To  the  bill  so  amended  (a),  the  defendants  Frost  and 
Pownall  severally  demurred :— first,  for  want  of  equity, 
and  secondly,  because  the  personal  representative  of  T.  W. 
Barker  was  not  before  the  Court. 

Mr.  ChamUess^  for  the  defendant  Frost. — Barker,  the 
son,  took  a  vested  interest  under  the  deed  of  November, 
-18^8.  It  will  be  said  that  that  deed  was  only  to  take 
effect  in  the  event  of  his  attaining  twenty-*one.  It  is  clear, 
however,  that  he  had  an  immediate  interest  under  the 
deed,  although,  previously  to  his  attaining  twenty-one,  the 
trustee  had  a  discretionary  interest  in  applying  the  profits 
to  his  maintenance.  By  this  deed  the  trusts  are  declared 
of  the  whole  equitable  interest,  and  no  express  trust  is 
declared  for  Barker  the  father.  He  might  have  inserted 
8  limitation  to  himself  if  he  pleased,  but  he  has  not  done 
so,  and  with  good  reason ;  for  if  he  had,  and  Barker  the 
son  had  married  and  left  children,  and  died  under  twenty- 
one,  the  children  would  have  been  unprovided  for.  The 
same  argument  applies,  if  this  be  considered  a  resulting 
trust  for  Barker  the  father.  There  is  no  case  in  which 
the  construction  has  been  put  upon  a  trust  of  this  nature 
contained  in  a  deed,  though  there  are  a  variety  of  cases 
relating  to  such  trusts  under  a  will.    But  trust  deeds  of  this 

Ca)  See  4  Sim.  485. 
VOL.  II.  X  EQ.  EX 
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1836^  ^ort  are  looked  at  with  the  same  indulgence  as  wills :  Shel- 
don V,  Dormer  (o).  In  regard  to  wills,  there  are  two 
classes  of  cases,  involving  trusts  of  this  sort,  and  in  which 
it  has  be^n  held  that  the  party,  though  dying  under 
twenty-one,  takes  an  immediate  vested  interest.  The  first 
class  is,  where  real  estate  is  devised  to  a  party  **  when*'  he 
shall  attain,  or  ^' upon'*  his  attaining  twenty«one:  BortM" 
ion*s  cQse  (6),  Doe  d.  Hunt  v.  Moore  (c),  (which  goes 
farther  than  Borasion's  case^  there  being  no  devise  of  the 
immediate  interest) ;  JSromfield  v.  Crowder  {d).  Doe  d. 
Roake  v.  Nowell  (e),  Goodtitle  d.  Hay  ward  ^9.  Whitby  (/), 
Stanley  y.  Stanley  (g).  The  other  class  is«  where  a  legacy 
is  bequeathed  to  a  person  at  twenty«one,  and  the  intereat 
is  bequeathed  to  him,  or  a  trustee  is  appointed  for  him  in 
the  meantime  :  Hanson  v.  Graham  {h),  Murray  v.  Addem^ 
brook  (t). 

The  other  ground  of  demurrer  is,  that  there  is  no  per- 
sonal representative  of  Thomas  William  Barker  before  the 
Court,  and  no  allegation  of  a  surplus  owing  to  the  plain- 
tiff after  payment  of  the  intestate's  debts.  The  question 
on  the  construction  of  the  deed  could  not  be  decided  in 
the  absence  of  the  personal  representative,  and  therefore, 
as  an  excuse  for  not  making  him  a  party,  the  plaintiff 
alleges  that  no  one  has  yet  taken  out  administration  of  his 


(a)  2  Vern.  did  in  ease  of  the  death  of  either,  the 

(b)  3  Rep.  19ia.  nirvivor  to  take  the  whole;  and 

(c)  14  East,  601.  in  case  they  both  die  in  their  wu 

(d)  1  N.  R.  313.  nority,  then  orer:  A.  and  B  take 

(e)  1  M.  &  S.  327.  a  present  vested  interest :  Bnm- 
(/)  1  Burr.  228.  itrem  v.  mikinson,  7  Ves.  421.  So 
(g)  16  Ves.  491.  where  legacies  were  given  to  chil- 
[k)  6  Ves.  239.  dren,  "provided"  Ihey  attaiAed 
(i)  4  Russ,  407*    I^egacy  to  A.  twenty-one,  with  an  appointment 

and  B.  "  when*'  they  shall  attain  of  trustees  and  guardians  to  see 

twenty*one,  share  and  share  alike;  to  their  education:  Mills  v.  12o- 

**  and  I  apppint  C,  the  father,  in  barts^  I  Russ.  &  Mylne,  555.  And 

trust  for  the  same,  and  trustee  for  see  Judd9,Judd,  3  Sim.  525;  Huis. 

them  during  their  minority;*'  and  ter  v.  Judd,  4  Sim.  455. 
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effects.     That»   however,  is  not  a  sufficient  allegation :         1836. 
Cawthorne  v.  Chalie  {a). 

Mr.  G.  Richardsy  for  the  defendant  Pownall. — The 
cases  which  have  been  cited  apply.  T.  W.  Barker  took  a 
vested  interest  under  the  deed  of  November^  18S8,  al- 
though he  died  before  he  came  into  possession.  Upon  the 
construction  of  that  deed,  the  child  being  a  minor,  the 
trustee  has  the  disposition  of  the  rents  and  profits  for  his 
benefit,  until  he  attains  twenty-one,  and  then  the  care 
and  management  of  the  property  is  to  be  his.  Suppose 
the  same  provision  had  been  made  for  a  girl,  who  might 
probably  have  married  under  twenty-one»  would  it  have 
been  contended,  in  case  of  her  dying  under  that  age  leav- 
ing issue,  that  the  issue  were  not  to  take  ?  Yet  that  ar- 
gument would  hold,  if  the  construction  relied  on  by  the 
plaintiff  is  correct.  Edwards  v.  Symons  (6),  Doe  d. 
Wheedon  v.  Lea  (c). 

To  meet  the  other  ground  of  demurrer,  the  plaintiff 
alleges  that,  no  administration  having  been  granted,  he  is 
unable  to  make  Thomas  William  Barker's  representative 
a  party.  But  by  applying  to  the  Ecclesiastical  Court  he 
might  have  remedied  that  defect.  If  a  plaintiff,  so  situ- 
ated, is  not  the  next  of  kin,  he  must  cite  the  next  of  kin. 
If  they  do  not  appear,  he  must  himself  procure  letters  of 
administration.  Here  the  party  is  himself  the  representa- 
tive of  the  next  of  kin  of  the  deceased,  and  might  have 
taken  out  letters  of  administration. 

It  is  said  that  the  deed  of  assignment  to  Frost  is  fraudu- 
lent and  void.  But  there  is  no  allegation  that  Pownall  had 
notice  of  the  fraud,  and  he  was  therefore  bound  to  convey 
as  directed  by  his  cestui  que  trust.  That  being  so,  the 
legal  estate  is  vested  in  Frost,  and  whether  it  is  vested  for 
Frost*8  benefit,  or  in  trust  for  the  plaintiff,  is  a  matter  of 

(a)  2  S.  &  S.  127.  W  2  Marsh,  21 ;  6  Taunt.  213. 

(c)  3  T.  R.  41. 

X  2 
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1836.        indiflTerence  to  Pownall,  and  he  ought  not  to  have  been 
made  a  party  to  the  suit. 

Mr.  Simpkinson  and  Mr.  Keene^  for  the  bill. — This  is 
an  amended  bill,  and  the  amendments  principally  consist 
of  a  statement  that  Thomas  William  Barker  died  under 
twenty-one,  intestate^  and  that  no  one  has  taken  out  admi- 
nistration of  his  effects.  To  that  amended  bill,  both  as 
regards  relief  and  discovery,  the  defendant  Frost  has  put 
in  a  general  demurrer,  although  to  the  original  bill  he  put 
in  a  full  answer.  It  is  clear  that  if  a  party  demurs  to  a 
billj  and  answers  any  part  which  is  covered  by  the  demur- 
rer, the  answer  overrules  the  demurrer.  The  same  prin- 
ciple applies  in  a  case  like  the  present,  where  the  amend- 
ments  are  so  trifling  that  the  defendant,  in  effect,  both 
answers  and  demurs  to  the  same  bill :  Hilliard^.  While  {a)^ 
Spurrier  v,  Fitzgerald  (b),  Atkinson  v.  Hanway  (c),  jBo- 
sanquet  v.  Marsham  {d).  If  the  plaintiff  had  made  a  totally 
different  case  by  his  amended  bill,  the  defendant's  right  to 
demur  to  the  amended  bill  could  not  have  been  disputed ; 
but  here  the  relief  sought  by  both  bills  is  the  same,  and 
the  facts  stated  are  substantially  the  same. 

Proceeding,  however^  to  the  main  ground  of  the  demur- 
rer, the  first  question  is,  whether  the  defendants  are  not 
estopped  from  disputing  the  plaintiff's  title?  All  the  .title 
which  the  defendant  Frost  possesses  is  derived  from  the 
deed  of  assignment,  and  that  deed  expressly  recites  that 
Barker,  the  father^  took  by  way  of  resulting  trust.  The 
present  bill  impeaches  this  deed  for  fraud  in  the  defendant 
Frost.  Then,  can  he  turn  round  and  say— It  is  true  I 
committed  the  fraud  complained  of,  but  you  in  fisict  had 
no  title  to  the  premises,  and  although  under  that  deed 
alone  I  am  in  possession^  yet  I  insist  that  you  cannot  set 
it  up  against  me  ?  When  a  transaction  between  A.  and  B. 
is  impeached  for  fraud  alleged  to  have  been  committed  by 

(a)  Mitf.  PI.  drd  ed.  242.  (c)  1  Cox,  360. 

(6)  6Ve8.648.  (rf)  4  Sim.  673. 
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B.9  the  Court  will  not  go  into  the  question  whether  A.  had  1^36. 
good  title.  The  only  question  will  be  fraud  or  no  fraud. 
It  would  seem,  therefore,  that  as  between  the  defendant 
and  the  plaintiff^  this  consideration  of  estoppel  alone  is 
fatal  to  the  demurrer.  To  meet  the  question,  however, 
upon  the  ground  of  construction,  it  is  difficult  to  say  how 
the  cases  upon  wills  have  any  rererence  to  that  of  a  deed. 
Besides,  in  none  of  those  cases  were  the  words  in  ques- 
tion precisely  similar  to  the  present.  Here  the  word  used 
is  "upon;"  there  the  Testing  was  to  take  place  **when** 
and  *'as*'  the  individual  had  attained  twenty-one.  The 
word  "upon"  in  a  will,  imports  a  condition  precedent, 
unless  there  be  any  thing  in  other  parts  of  the  will  repug- 
nant to  that  construction.  Suppose  an  estate  is  given  to 
A.  till  B.  returns  from  Rome,  and  when  B.  returns,  then 
to  C,  can  it  be  contended  that  before  B.  returns  from 
Rome  the  estate  vests  in  C.  ?  [The  Lord  Chief  Baron, — 
But  suppose  it  is  given  to  trustees  upon  trust  to  give 
him  the  rents  and  profits  till  he  returns  from  Rome,  and 
when  he  returns  to  give  it  to  him  absolutely.]  In  Spencer 
T.  Chase  (a),  a  father  devised  lands  to  trustees  and  their 
heirs  until  his  son  should  come  of  the  age  of  twenty-five 
years,  and  then  in  trust  for  him  and  the  heirs  of  his  body, 
remainder  to  the  right  heirs  of  the  father ;  and  the  Court 
was  of  opinion  that  the  son  had  no  vested  interest  until 
twenty-five.  That  case  is  scarcely  distinguishable  from  the 
present  [The  Lord  Chief  Baron. — In  that  case  the  de* 
cree  was  inconsistent  with  the  diclum.'}  At  all  events, 
there  is  no  case  upon  a  deed  which  has  any  bearing  upon 
the  present,  except  that  of  Campbell  v.  Prescott  (A),  and 
there  it  was  held  that  the  shares  did  not  vest.  It  was  a 
case  of  personalty  only,  but  the  principle  of  that  case  will 
equally  apply  to  realty.  In  Edwards  v.  Symons  and 
Doe  V.  Lea  there  were  limitations  over  after  the  devise  to 
the  children,  which  distinguishes  those  cases  from  the 
present. 

(a;  9  Mod.  30.  (6)  15  Vei.  600. 
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1836.  Theot  as  to  the  objection  for  want  of  parties.    [The 

Lord  Chief  Baron. — You  consider  the  demurrer,  for  want 
of  parties,  to  be  matter  of  form;  but,  in  fact,  it  involves 
the  other  question :  for  there  can  be  no  want  of  parties 
here,  unless  the  estate  was  vested  in  the  son.]  Under  any 
circumstances  the  objection  cannot  be  taken  by  demurrer, 
after  having  been  taken  by  answer.  The  bill  has  been 
amended,  by  stating  that  T.  W.  Barker  died  under  twenty- 
one^  intestate ;  but  that  does  not  vary  the  merits  of  the 
answer.  Therefore  the  answer  overrules  the  demurrer. 
Besides,  in  a  case  like  this,  the  plaintiff  was  not  bound  to 
take  expensive  proceedings  to  cite  the  next  of  kin :  2 
Madd.  Ch^  Pr.f  chap.  7 ;  Bowyer  v.  Covert  (o). 

Mr*  Chandlesst  in  reply,  being  called  upon  to  address 
himself  to  the  sole  question,  whether  Frost*s  demurrer  was 
overruled  by  his  answer  to  the  original  bill,  contended 
that,  as  every  matter  relating  to  T.  W.  Barker  had  been 
omitted  in  the  original  bill,  the  smended  bill  brought  for- 
ward substantially  a  new  case. 

The  Lord  Chief  Baron. — It  appears  to  me  that  the 
question  turns  upon  the  construction  of  the  deed  of  assign- 
ment to  Frost.  If  his  answer  to  the  original  bill  had  been 
put  in  as  a  defence  to  the  same  case  which  now  appears 
upon  the  record,  I  should  have  thought,  both  upon  prin- 
ciple and  authority,  that  his  present  demurrer  came  too  late. 
But  it  appears  that  the  original  bill  was  founded  on  a  dif- 
ferent case  from  that  which  is  now  put  forward,  not  giving 
rise  at  all  to  this  objection  as  to  the  nature  of  the  son's 
interest,  and  therefore  the  defendant  has  a  clear  right  to 
meet  the  new  matter  introduced  either  by  demurrer  or 
plea.  Here  the  amended  bill  discloses  the  very  objection, 
the  omission  of  which  precluded  the  defendant  from  de- 

(a)  1  Vcrn.  95. 
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murring  Co  the  former  bill^  and  therefore  I  think  that  hid  1836. 
demurrer  is  not  inconsistent  with  his  original  answer. 
That  puts  both  his  pleadings  in  the  same  predicament ; 
and  the  question  now  is,  whether  all  the  proper  parties  are 
before  the  Court.  That  question  turns  upon  the  construc- 
tion of  the  deed,  under  which  it  is  supposed  that  Barker, 
the  father,  can  claim  a  resulting  trust. 

It  appears  to  me  that  it  will  be  less  expensive  to  the 
parties  to  decide  this  question  now,  as  my  opinion  is 
strong  upon  it,  that  to  reserve  it  for  the  opinion  of  the  full 
Court,  or  of  a  court  of  law.  My  opinion  is  that  the  father 
took  no  resulting  trust  under  this  deed,  but  that  this  waB 
a  vested  interest  in  the  son ;  and  consequently  that  the 
son's  personal  representative  must  be  before  the  Court  to 
enable  the  Court  to  make  a  decree ;  and  that  the  want  of 
parties  in  this  respect  is  not  a  mere  defect  in  form.  The 
bill  states  that  the  son  died  intestate  and  unmarried,  but  it 
does  not  proceed  to  say  that  he  did  liot  contract  such  debts 
as  his  personal  representative  would  be  called  upon  to  pay ; 
therefore  such  representative,  not  being  bound  by  proceed- 
ings in  a  suit  in  which  he  was  not  present,  might  after- 
wards open  the  decree  by  taking  out  administration,  for  the 
purpose  of  paying  the  creditors.  The  decree  in  this  suit 
would  not  affect  such  a  proceeding;  and,  therefore,  sup- 
posing the  son  to  have  taken  a  vested  interest  under  the 
deed,  the  absence  of  his  personal  representative  would  be 
a  good  ground  for  demurrer.  Now,  as  to  the  deed,  it  is 
quite  clear  that  this  was  an  absolute  assignment  to  trustees 
for  the  benefit  of  the  young  man  during  his  minority,  and 
that  the  legal  estate  was  to  be  transferred  to  him  at  twenty- 
one.  If  there  is  any  difference  between  a  deed  and  a  will  in 
cases  where  the  instrument  admits  of  two  constructions, 
the  deed  is  to  be  taken  the  more  strongly  against  the 
grantor.  Here  the  father  makes  an  absolute  provision  for 
the  son,  but  does  not  enable  his  son  to  contract  in  relation 
to  the  property  till  he  arrives  at  twenty-one,  at  which  period 
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the  trustees  are  to  convey  to  him  the  legal  estate.  Suppose 
they  do  notconvey  it  to  him  at  twenty-one,  they  would  apply 
the  rents  and  profits  according  to  his  directton^  even  if  he 
did  not  call  for  a  conveyance  till  he  was  forty.  It  would  be 
a  continuance  of  the  equitable  estate.  The  purpose  was 
that  it  should  be  vested  in  him.  If  he  had  married  and 
had  children,  the  trustees  would  have  held  it  for  his 
children.  Upon  these  grounds,  I  think  that  the  personal 
representative  of  the  son  ought  to  appear.  It  is  very  true 
that  upon  either  construction  of  the  deed  the  father 
would  ultimately  take  the  son's  interest,  and  it  may  be 
probable  that  in  either  case  the  plaintiff  would  have  the 
same  benefit.  But  it  appears  to  me  that  if  he  claims 
through  a  personal  representative  of  the  son,  as  I  think 
he  must,  he  ought  either  to  clothe  himself  in  that  character, 
or  at  all  events  make  the  personal  representative  a  party  to 
the  suit.  The  demurrer  must  be  allowed ;  but  I  shall  give 
the  plaintiff  liberty  to  amend  by  adding  parties. 


Demurrer  allowed. 


A  general 
answer,  if  It 
include  an  an* 
swer  to  all  the 
particular 
charges,  if 
lufficient 


Anonymous. 

In  a  bill  filed  by  occupiers  against  a  rector  to  establish  a 
modus,  one  of  the  interrogatories  was — "  And  whether  the 
said  defendant  hath  not  now,  or  whether  he  had  not  at 
some  time,  and  when,  in  his  possession,  custody,  or  power,** 
four  books,  which  were  specified  in  the  bill. 

The  defendant  denied  that  he  had  in  his  possession, 
custody,  or  power,  the  four  books  in  the  bill  mentioned, 
or  that  he  had  then  or  ever  had  had  any  books  relating  to 
the  matters  inquired  after  by  the  bill,  save  and  except 
those  which  he  had  set  forth  in  the  schedule  to  his  answer* 
He  then  annexed  to  his  answer  a  schedule  of  books. 


COURT  OF  EXCIIBQU£B. 

An  exception  having  been  taken  to  the  answer  for  in- 
suflSciency, 

Mr.  Walker,  for  the  exception,  contended  that  an 
answer  to  a  general  charge,  though  it  include  an  answer 
to  a  particular  charge,  is  iDsufficient.  He  cited  Wharton 
T.  Wharton  {a)^ 

Mr.  Duckwortht  contra. 

Per  Curiam. — The  defendant  says,  first,  I  have  not  the 
four  books  you  mention ;  secondly,  I  have  set  forth  in  a 
schedule  all  the  books  I  have,  and,  excepting  what  I  have 
there  set  forth,  I  never  had  any  hooks.  The  proposition 
of  Sir  John  Leach,  in  Wharton  v.  Wharton,  is  too  general. 
Dolus  latet  in  generalibus  in  some  cases,  but  not  in  all. 
The  opinion  of  a  Judge  on  grammar  is  not  of  so  much 
force  as  hb  opinion  upon  law. 

Exception  overruled. 

(a)  1  S.  &  S.  235. 


Thompson  r.  Hodgson.  jufy  Atk, 

JI1.R.  WRAY moYed  that  the  sale  in  this  cause  might  be  Anctioneerin 
conducted  by  an  auctioneer  in  the  country,  to  be  approved  po*nted"towi^ 
by  the  Master.     He  said  that  the  estate  was  insolvent,  ductthewie 

^  '   under  a  decree, 


and  that  it  was  advisable  to  avoid  the  expense  of  sending  to  avoid  the 

ezpens    ' 
ing  the 

Motion  granted.       *^^**' 


the  Master's  clerk  into  the  country.  fng^hrMailter't 
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Jttfy9th. 

Papers  and 
documents  pro- 
duced by  the 
defendant  for 
the  plaintiff*8 
inspection, 
ordered,  upon 
motion  before 
hearing,  to  be 
re- delivered  to 
the  defendant, 
the  plaintiflT 
having  bad  full 
opportunity  to 
inspect  them. 


Jones  v.  TtiOMAii. 

Mr.  METCALFE  nidved,  before  hearing,  for  the  re- 
delivery of  certain  letters  and  other  documentt,  which  had 
been  left  with  the  defendant's  clerk  in  Court,  under  the 
usual  order  for  production.  That  order  was  dated  the 
23rd  January,  1828,  since  which  time  the  plaintiff  had 
had  every  opportunity  of  inspecting  them.  The  object  of 
the  present  motion  was,  that  those  letters  and  documents 
might  be  produced  on  a  commission  to  examine  witnesses ; 
the  defendant  undertaking  to  return  them  on  the  return 
of  the  commission. 


Mr.  Motfpetlf  for  the  plaintiff,  opposed  the  motion,  on 
the  ground  that  the  usual  order  for  production  implied  an 
order  for  the  safe  custody  of  the  papers.  He  likewise 
contended  that  the  circumstatice  of  the  plaintiff's  having 
had  ample  time  to  inspect  these  documents  was  not  a  suffi- 
cient reason  for  granting  this  motion,  as  they  might  be 
wanted  on  the  trial  of  the  action  to  which  this  cause  re- 
lated. 

The  Lord  Chief  Baron. — The  usual  order  for  produc- 
tion of  papers  and  documents  is  for  the  purpose  of  in- 
spection, and  not  of  safe  custody.  As  to  the  other  ob- 
jection, it  may  be  true  that  the  papers  might  be  wanted 
on  the  trial  of  the  action,  but  I  must  not  assume  facts  for 
the  purpose  of  depriving  a  party  of  his  documents.  He 
ought  to  have  them  back  again  unless  any  thing  special  is 
shewn  to  the  contrary.  He  offers  to  bring  them  back 
again  on  the  return  of  the  commission. 


Motion  grant 
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Gregory  v.  Gregory.  ^cw.  8M, 

X  ^/—    ^/Y*  Dec.  12/A. 

J  AMES  GREGORY,  the  elder,1)y  bis  will,  after  direct-  Te.utor  having 

ing  the  payment  of  his  just  debts,  gave,  devised,  and  be-  ettateto'wi*' 
queathed  unto  his  nephew  John  Gregory,  his  son  James  ^^^^  ezecuton 

A  It.  .1        »  T^i..       11    .  ..  upon  trust,  to 

Gregory,  and  his  son-in-law  James  Polht,  all  those  his  two  sell  and  apply 
closes  or  parcels  of  land  called  the  Checkers,  otherwise  the  «a?e  as^>art 
Pilkington  Fields,  then  in  his  own  occupation,  and  also  all  o^hUpertonaity, 
and  singular  his  stock,  utensils  in  trade,  household  goods  gWentooneof 
and  furniture,  and  other  personal  estate  and  effects  what-  an  option  to 
soever  and  wheresoever,  to  hold  the  same  unto  the  said  MUte'af  a'cer- 
John  Gregory,  James  Gregory  the  son,  and  James  PoUit,  ^^^  ?"«>  th« 
their  heirs,  executors,  &c.,  upon  trust,  that  they,  or  the  cuton  conveyed 
survivors  or  survivor  of  them,  or  the  heirs,  executors,  &c.  joil5*ed"i^'a*r(t 
of  such  survivor,  should  absolutely  sell  and  dispose  of  the  <^^'P^Jor  the 

'  i^  r  purchase 

said  two  fields,  stock,  and  other  effects  and  premises,  and  money.   The 
by  and  out  of  the  proceeds  of  the  sales  pay  or  retain  to  his  money  was,  in 
said  son  James  Gregory,  and  to  his  daughter  Ann,  the  a"d\°ftemafda 
wife  of  the  said  James  Pollit,  1000/.  a  piece,  which  he  ^^e  third  exe- 
gave  and  bequeathed  to  them  accordingly.     And   after  bankrupt  re- 
payment of  those  legacies  the  testator  bequeathed  all  the  d,^  ^^^  ^li,^^ 
residue  of  the  money  to  arise  from  the  sales  aforesaid,  and  «»ec»»tor8  were 

•^  ^         /  answerable  to 

of  all  his  estate  and  effects  whatsoever,  unto  his  said  son  the  residuary 
and  daughter,  and  unto  his  grandson  James,  the  son  of  deficiency! 
his  late  brother  John  Gregory,  their  respective  executors, 
administrators,  and  assigns,  to  be  equally  divided  amongst 
them,  share  and  share  alike  as  tenants  in  common.  The 
testator  then  provided,  that  in  case  his  said  grandson 
should  die  under  twenty-one,  without  leaving  issue,  then  his 
share  of  the  residue  should  go  to  the  other  residuary 
legatees.  Provided  also,  and  it  was  the  testator's  express 
will,jnind,  and  direction,  that  in  the  sales  of  the  said  two 
clops,  his  said  son  James  Gregory,  his  heirs  and  assigns, 
should  have  the  option  of  taking  the  same  at  the  price  or 
sum  of  700/.,  and  no  more,  if  they  should  think  proper. 
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18d6.  And  the  testator  appointed  the  said  John  Gregory,  James 
Gregory  the  son,  and  James  Pollit  to  be  his  executors. 

The  testator  died  in  December,  1804,  without  revoking 
his  will,  leaving  the  several  parties  named  in  it  surviving 
him.  The  three  executors  proved  the  will,  but  the  en- 
tire management  of  the  testator's  property  was  left  to 
James  Gregory,  the  son,  who  immediately  upon  the  tes- 
tator's death  took  possession  of  the  personal  estate,  and 
received  the  rents  and  profits  of  the  real  estate,  and  paid 
the  testator's  debts.  He  likewise  elected  to  purchase  the 
two  closes,  upon  the  terms  mentioned  in  the  testator's 
will,  and  accordingly  that  property  was  conveyed  to  him 
in  indentures  of  lease  and  release,  dated  in  January,  1808, 
which  were  executed  by  John  Gregory  and  Pollit  That 
conveyance  was  expressed  to  be  made  in  consideration  of 
700/.,  paid  by  James  Gregory  the  son,  and  a  receipt  for 
the  purchase-money  was  endorsed  on  the  deed,  and  signed 
by  John  Gregory  and  Pollit.  In  fact,  however,  no  part 
of  the  purchase-money  was  ever  paid  by  James  Gregory 
the  son,  and  in  1816  he  became  bankrupt. 

The  present  bill  was  filed  by  James  Gregory  the  grand- 
son, against  the  executors  and  the  assignees  of  James 
Gregory  the  son,  praying  a  general  account  of  the  testa- 
tor's estate^  and,  if  necessary,  that  the  defendants  John 
Gregory  and  Pollit,  might  be  personally  charged  with 
the  said  sum  of  700/.,  and  interest  thereon. 

The  defendants,  John  Gregory  and  Pollit,  by  their 
answer,  admitted  that  they  had  executed  a  deed,  which 
they  believed  to  be  a  conveyance  of  the  closes  in  question 
to  James  Gregory  the  son,  and  that  they  had  joined  in  a 
receipt  for  the  purchase-money.  But  they  said  that  they 
had  done  this  merely  for  conformity  as  trustees,  and  that 
they  had  never  interfered  with  or  received  any  part  of  the 
testator's  estate. 

The  question  was,  whether,  under  these  circumstances. 
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they  were  to  be  made  answerable  for  the  non-payment  of        1836. 
the  purchase-money  by  James  Gregory  the  younger?  a  e 


V. 

Oreoory. 


Mr.  James  Russell,  for  the  plaintiff. 

Mr.  Koe  and  Mr.  Girdlestone,  for  the  several  defen- 
dants. 

Alderson^  B. — In  this  case  the  only  question  is,  whe-  Dee.12th* 
ther  I  should  direct  in  my  decree  that  John  Gregory  and 
James  Pollit,  the  trustees  under  the  will  of  James  Gregory, 
the  elder^  should  be  charged  with  the  sum  of  700/.  and 
interest,  which  it  is  contended  they  ought  to  have  re- 
ceived from  James  Gregory,  the  son,  their  co-trustee; 
and  whether  I  should  further  direct  an  inquiry  as  to  what 
other  sums  have  been  lost  to  the  estate  by  their  wilful 
default. 

These  parties  were  two  of  the  three  executors  under 
the  will  of  James  Gregory  the  elder.  That  will  contained 
a  clause  expressly  giving  an  option  to  James  Gregory,  the 
son,  the  third  executor,  to  purchase  for  the  sum  of  700/* 
certain  closes,  which  had  been  devised  to  the  executors 
in  trust  to  be  sold  for  the  general  purposes  of  the  will. 
James  Gregory,  the  son,  availed  himself  of  this  option, 
and  a  conveyance  was  accordingly,  in  January,  1808,  ex- 
ecuted by  John  Gregory  and  James  PoUit  to  James  Gre- 
gory, the  son,  of  the  lands  in  question ;  and  on  the  back 
of  the  conveyance  they  both  signed  a  receipt  for  the  pur- 
chase-money. Now,  in  fact,  neither  of  them  received  it, 
but  it  remained  unpaid  by  James  Gregory,  jun.,  who  be- 
came 9  bankrupt  in  1816. 

It  is  contended,  that  in  this  case  the  parties  are  trus- 
tees, not  executors,  and  that  the  rule  as  to  their  liability 
stands  on  different  grounds  from  that  of  executors.  In  the 
case  of  executors,  if  they  join  in  the  receipt  of  money 
which  may  be  lawfully  received  by  each,  the  better  opi- 
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1636.  nion  isj  that  they  are  all  liable,  seeing  that  the  receipt 
GaEooRT  ™^^^  '"  ^^^^  ^^^^  "^  reasonably  taken  to  amount  to  an  ad- 
V.  mission,  by  each,  of  his  having  an  actual  controul  over  the 

money  received.  It  is  not  worth  while  to  canvass  the  law 
on  this  subject  minutely,  or  to  discuss  the  exceptions, 
some  of  which  may  be  found  in  the  books,  to  the  above 
rule.  But  the  case  of  trustees  who  join  in  receiving  for 
conformity  is  different.  There,  those  only  are  chargeable 
by  whom  the  money  was  actually  received.  But  both  ex- 
ecutors and  trustees  are  liable  for  breaches  of  trust,  or  for 
gross  neglect.  Tiie  principles  are  fully  stated  by  Lord 
Thurlow  in  Sadler  v.  Hobbs  (a),  and  by  Lord  Eldon  in 
Brice  v.  Stokes  (6). 

Now  here,  James  Gregory,  the  son,  could  only  lawfully 
possess  himself  of  the  estate,  by  availing  himself  of  the 
conditional  option  given  by  the  will.  The  duty  of  the 
others,  whether  co-executors  or  co-trustees,  was  to  see 
that  that  condition  was  performed  by  him.  Without  that 
they  ought  not  to  have  conveyed  at  all.  Having  conveyed, 
and  having  affirmed  by  signing  the  receipt  that  they  had 
performed  their  duty  in  that  respect,  I  think  they  must  be 
taken  to  have  received  the  money,  and  that  it  does  not  lie 
in  their  mouths  to  say  that  they  have  committed  a  breach 
of  duty,  in  leaving  the  money  in  the  hands  of  their  co- 
trustee, the  purchaser  of  the  estate. 

Lord  Redesdale,  in  Joy  v.  Campbell  (c)^  speaking  of 
the  case  of  executors,  lays  it  down  that  the  true  question 
is,  whether  the  receipt  purports  that  the  money  was  under 
the  controul  of  both  executors,  and  if  so,  the  one  who  did 
not  receive  it,  is  still  responsible  as  if  he  had.  That  prin- 
ciple is  also  applicable  to  this  case.  Here,  the  receipt 
purports  that  the  money,  as  it  ought  to  be,  was  under  the 
controul  of  John  Gregory  and  James  PoUit,  and,  there* 


(a)  2  Br.  C.  C.  114.  (b)  11  Ves.  jun.  324. 

(c)  1  Sch.  &  Lef.  S41. 
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fore*  nakca  thdm  responsible.  If*  indeed*  one  of  them 
had  receiyed  the  money,  the  ease  would  haye  beea  diflEe* 
rent  as  to  the  other  who  had  not  received  it.  But  here* 
neither  of  them  haying  received  it,  I  am  of  opinion  that 
both  have  been  guilty  of  a  breach  of  duty*  and  that  both 
are  liable  to  make  good  the  losa  arising  therefrom.  I  pro- 
pose* therefore*  to  add  to  my  decree  a  direction  to  the 
Master  to  inquire  whether  these  things  are  so,  and  if  he 
finds  the  facte  as  above  suggested*  to  charge  these  parties 
with  the  receipt  of  700/.*  and  with  interest  at  4/.  per  cenl. 
But  I  do  not  think  it  necessary  to  direct  him  to  charge 
them  with  any  other  sums  beyond  those  which  they  may 
have  actually  received. 

Decree  accordingly. 


1896. 


JtliLIZABETH  BR0OK*  spinster*  transferred  two  seve-  B.  B.,  a  imgie 
ral  sums  of  800/.  new  3/.  10*.  per  cent.  Bank  Annuities*  and  fej^d°cert»?n' 
21/.  Long  Annul  ties,  her  property,  into  the  names  of  herself  ******  ^"  P^ 
and  of  John  Wood  Wilkes  and  Henry  Frederick  Gray*  in  Joint  names  of 
the  books  of  the  Governor  and  Company  of  the  Bank  of  truitees;  and 
England,  and  by  an  indenture  of  settlement*  bearing  date  Jhe*i»iuifcr,*ihe 
the  9th  of  April*  1828*  which  was  the  day  of  the  transfer*  "d  the  truitew, 

*^      '  '  •'  without  refer- 

ence to  any  mar- 
liafs  on  her  part,  executed  an  indenture,  by  which  il  was  declared  that  the  tnifteet  should  hold 
the  property  in  ttust,  to  pay  the  dividends  to  E.  B.  for  her  life,  for  her  sole  and  leparate  use,  inde- 
pendent of  any  husband  whom  she  might  marry;  and,  after  h«r  death,  upon  such  trusu  as  B.  B. 
diould  by  will,  notwithstanding  her  coverture,  appointi  and,  in  default  of  such  appointment,  in 
trust  for  E.  B.,  her  executors,  administrators,  and  assigns.  B.  B.  afterwards  married,  and  by  a 
deed,  reciting  the  settlement,  and  executed  by  her  husband  and  herself,  she,  by  the  direction  of 
her  husband,  assigned  the  dividends  of  the  stock  in  trust,  for  the  punctual  payment  of  an  annuity 
gnniad  by  the  husband: — H^ld,  that,  whether  or  not  under  the  deed  of  settlement  the  wife  had 
power,  as  against  her  husband,  to  make  this  assignment,  the  Joining  the  husband  in  the  deed  of 
assignment  was  a  conSrmation  of  the  deed  of  settlement,  and  consequently  that  the  assignment  by 
the  wife  was  valid. 

Quare,  whether,  notwithstanding  the  case  of  DavUi  t.  Thornperoft,  6  Sim.  420,  a  trust  for  the 
separate  use  of  a  single  woman  is  valid  against  an  after-taken  husband  t 

The  54th  and  56tb  sections  of  sUL  6  Geo.  4,  c  16,  are  not  confined  to  mere  personal  obligations 
by  the  surety,  but  are  applicable  to  cases  where  the  property  of  the  surety  is  assigned  as  a  collateral 
security  for  the  debt  of  the  prindpaL 

Where  the  whole  consideration  money  is  paid  to  the  grantor  of  an  annuity,  and  out  of  that 
BMHiey  the  attorney  immediately  receives  from  the  grantor  the  amount  of  hit  bill  of  costs,  this  is 
not  an  illegal  retainer  within  the  Annuity  Acts. 
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1836.  and  made  between  herself  of  the  one  part,  and  the  said 
J.  W.  Wilkes  and  H.  F.  Gray  of  the  other  part,  it  was 
declared  that  the  said  J.  W.  Wilkes  and  H.  F.  Gray,  their 
executors  and  administrators,  should  stand  possessed  of 
the  said  two  sums  of  stock,  and  the  dividends  and  annual 
produce  thereof,  upon  trust,  to  permit  the  said  dividends 
and  annual  produce  to  be  received  by,  or  otherwise  to  pay 
the  same  into  the  hands  of  the  said  Elizabeth  Brook 
during  her  life,  for  her  sole  and  separate  use,  independent 
of  any  husband  with  whom  she  might  intermarry,  and  so 
as  the  same  should  not  be  subjected  to  his  debts,  controul, 
or  engagements ;  and  her  receipt  only,  or  the  receipt  of 
any  person  or  persons  whom  she  might  from  time  to  time 
appoint  to  receive  the  same,  was  to  be  an  effectual  release 
and  discharge  for  the  said  dividends,  &c.  And  imme- 
diately after  her  death,  upon  trust,  that  the  said  trustees, 
and  the  survivor  of  them,  his  executors  and  administrators, 
should  stand  possessed  of,  and  interested  in,  the  said  Bank 
and  Long  Annuities,  upon  and  for  such  trusts,  intents,  and 
purposes  as  the  said  Elizabeth  Brook  should,  notwith* 

standing  her  coverture,  hy  )^^r  limt  will  and  tPntAmpnt.  to 

be  executed  as  therein  mentioned,  direct  or  appoint ;  and 
for  want  of  such  direction  or  appointment,  in  trust  for  the 
said  Elizabeth  Brook,  her  executors,  administrators,  and 
assigns* 

After  the  execution  of  this  deed,  a  marriage  took  place 
between  Elizabeth  Brook  and  the  defendant  John  William 
Hobbs ;  but  it  did  notappear  that  the  deed  had  been  made 
in  contemplation  of  that  or  any  other  marriage. 

Soon  after  the  marriage,  the  husband  being  in  want  of 
money,  applied  to  the  plaintifi'  fur  an  advance  of  SOOiL 
This  was  agreed  to  in  consideration  of  an  annuity  of  27^ 
for  certain  lives,  to  be  secured  by  the  covenant  of  the 
husband,  and  by  the  appointment  and  assignment  of  the 
wife  of  the  dividends  of  the  stock  during  the  lives  for 
which  the  annuity  should  be  payable.     The  plaintiflT  ac- 
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cordingly  paid  the  consideration  money  into  the  hands  of         1836. 
Mrs.  Hobbs,  who  immediately  handed  it  over  .to  her 
husband.    The  latter  then  paid  out  of  it  45/.  to  the  soli-  v, 

citor  for  his  bill  of  costs. 

.  The  annuity  deed,  which  was  executed  by  Hobbs  and 
his  wife  of  the  one  part,  and  the  plaintiffof  the  other  part, 
^fter  reciting  tlie  transfer  of  the  stock  into  the  names  of 
Mrs.  Hobbs  (then  Elizabeth  Brook)  and  her. trustees,  and 
likewise  the  deed  of  trust,  witnessed,  that  in  consideration 
of  the  sum  of  300L  paid  as  thereinafter  mentioned,  the 
said  J.  W.  Hobbs  granted,  bargained,  sold,  and  confirmed 
unto  the  plaintiff^  his  executors,  administrators,  and  assigns, 
one  annuity  or  clear  yearly  sum  of  27L,  to  have,  hold,  re- 
ceive,  and  take  the  same,  unto  the  plaintiff,  his  executors, 
administrators,  and  assigns,  during  the  lives  of  Hobbs  and 
his  wife,  and  the  plaintiff  and  other  persons  named  in  the 
deed.  And  it  was  further  witnessed,  that  in  consideration 
of  the  sum  of  300/.  to  the  said  Elizabeth  Hobbs,  in  her 
own  proper  person,  in  hand  paid  by  plaintiff,  the  said 
J.  W.  Hobbs  did  covenant,  with  plaintiff  for  the  payment 
to  him,  his  executors,  administrators,  and  assigns,  of  the 
said  annuity,  by  half-yearly  payments  on  the  days  therein 
mentioned.  And  it  was  further  witnessed,  that  for  securing 
the  due  payment  of  the  annuity,  the  said  Elizabeth  Hobbs, 
in  the  exercise  of  the  power  or  authority  given  to  or  vested 
jg  her  by  the  indenture  of  settlement,  and  of  all  and  every 
other  powers  and  authorities,  and  with  the  consent  and 
approbation  of  her  said  husband,  did  direct  and  appoint, 
bargain,  sell,  and  assign  unto  the  plaintiff,  his  executors, 
&c.,  all  the  interest,  dividends,  and  annual  produce  to  arise 
and  become  payable  during  the  lives  aforesaid,  for  or  in 
respect  of  the  said  two  sums  of  stock  vested  in  the.  names 
of  the-before  named  trustees,  upon  the  trusts  of  the  said 
settlement ;.  and  a]l  right,  title,  &c.  of  her,  the  said  Eliza- 
beth Hobbs,  of,  in,  to,  or  out  of  the  said  dividends,  interest, 
and  annual  proceeds,  and  every  part  thereof,  or  of,  in,  to, 

VOL.  II.  Y  £Q.  EX. 


320  EQUITY  CASES  IN  THE 

1836.        or  out  of  any  other  estatei  monies,  stocksi  funds^  and  se- 
Mabek       curities,  which  the  said  Elizabeth  Hobbs  might  or  should 
»•  thereafter  have,  take,  or  be  entitled  to,  under  or  by  Tirtue 

of  the  said  indenture  of  settlement,  and  the  yearly  dhri- 
dends,  interest,  and  annual  produce  thereof;  to  bare,  hold, 
receive,  and  take  the  premises  unto  the  plaintiff,  his  exe- 
cutors, &c.,  upon  trust,  out  of  the  said  dividends,  interest, 
and  premises,  to  retain  the  said  annuity  in  the  manner  in  the 
annuity  deed  mentioned,  and  to  pay  such  costs,  charges, 
and  expenses  as  the  plaintiff,  his  executors,  &c.  should  sus- 
tain or  be  put  unto  by  reason  of  the  non-payment  thereof, 
and  to  pay  the  residue  from  time  to  time  unto,  or  to  permit 
the  same  to  be  received  by  the  said  Elizabeth  Hobbs  or  her 
assigns,  for  her  and  their  own  use  and  benefit.  The  deed 
then  contained  a  power  of  attorney  from  Elizabeth  Hobbs 
to  the  plaintiff,  authorizing  him,  his  executors,  &c.,  to  sue 
for,  recover,  and  take  the  said  dividends,  interest,  and  pre- 
mises when  due,  and  to  give  receipts  for  the  same  ;  and 
alscf  a  declaration  that  every  receipt  or  discharge  which 
should  be  given,  made,  or  executed  by  the  plaintiff,  his 
executors,  &c.,  concerning  the  premises,  should  be  binding 
and  conclusive  on  Elizabeth  Hobbs.  The  deed  also  con- 
tained a  proviso  for  repurchase  of  the  annuities  by  Hobbs 
and  his  wife,  or  either  of  them,  their  or  either  of  their 
assigns. 

The  annuity  was  regularly  paid  to  the  plaintiff  until  the 
bankruptcy  of  Hobbs,  which  took  place  on  the  2Sd  of  No- 
vember, 1832,  The  plaintiff  refused  to  prove  for  the 
amount  of  his  annuity  under  the  fiat,  but  in  February, 
1833,  after  Hobbs  had  obtained  his  certificate,  he  filed 
the  present  bill  against  Hobbs  and  his  wife,  the  trustees 
under  the  deed  of  settlement,  and  the  Governor  and  Com- 
pany of  the  Bank  of  England,  praying  for  an  account  and 
satisfaction  of  the  arrears  of  the  annuity ;  that  for  that  pur- 
pose the  stock  might  be  transferred  into  the  name  of  the 
Accountant*  General;  and  that  in  the  interim  any  transfer 
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of  the  dividends  for  the  benefit  of  the  defendants  Hobbs         1836< 
and  wife  might  be  restrained. 

The  grounds  of  defence  were — first,  that  Mrs.  Hobbs 
was  not  a  principal  in  the  annuity  deed,  but  only  a  surety 
for  her  husband,  and  that  the  plaintiff  not  having  proved 
for  the  annuity  under  the  fiat,  he  had  lost  his  remedy 
against  both  the  defendants,  the  bankrupt  being  dis- 
charged by  his  certificate;  and  secondly,  that  if  Mrs. 
Hobbs  was  a  principal  in  the  annuity  deed,  all  her  interest 
in  the  property  thereby  assigned,  subject  to  the  plaintiff's 
claims,  passed  upon  the  bankruptcy  of  the  husband  to  his 
assignees,  and  they  ought  therefore  to  have  been  parties 
to  the  suit.  The  defendants  Hobbs  and  wife  likewise 
insisted  by  their  answer,  that  the  mode  of  payment  of 
the  consideration  money  was  illegal  It  will  be  seen, 
however,  that  they  did  not  press  this  objection  at  the 
hearing. 

Mr.  Boieler  and  Mr.  Wood,  for  the  plaintiff.— It  is  ob- 
jected to  this  bill,  that  the  wife  was  only  surety  for  the 
husband,  and  that  the  plaintiff  ought  to  have  proved  un- 
der the  fiat' before  he  sued  the  surety.  But  the  55th  sec- 
tion of  the  Bankrupt  Act  applies  only  to  those  cases  where 
there  is  a  mere  personal  undertaking  by  the  surety,  and 
not  where  the  grantee  of  the  annuity  has  taken  the  pre- 
caution to  have  it  charged  as  a  permanent  fund.  [Alder- 
son,  B. — Is  there  any  authority  for  saying  that  that  section 
is  merely  confined  to  personal  obligations?]  There  is  no 
express  authority  to  that  effect ;  but  it  cannot  be  that  the 
bankruptcy  of  one  of  the  parties  puts  an  end  to  the  charge 
which  the  other  has  taken  the  precaution  to  make.  The 
legislature  could  not  have  intended  such  a  result  without 
more  peculiar  words.  However,  even  supposing  that  in 
an  ordinary  case  the  statute  would  have  the  effect  con- 
tended for,  here  the  plaintiff  could  not  sue  the  wife  person- 
ally, but  only  the  iund  settled  to  her  separate  use.     In 

y2 
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1836.        other  cases  the. surety  might  sue  the  principal  afterwards, 
Maber       ^"^  ^^'®  ^^  would  be  impossible  so  to  do. 
<^'  But  it  is  not  necessary  to  pursue  the  question  of  surety- 

ship! because  in  fact  the  agreement  was  with  both  the 
husband  and  wife,  and  the  grantee  made  the  wife  a  prin- 
cipal in  the  transaction.  .  The  money  was  paid  into  the 
hands  of  the  wife.  It  will, be  said  that  the  plaintiff  haa 
departed  with  .his  remedyi  because  part  of  the  considera- 
tion money  was  paid  over  to  the  solicitor,  but  the  manner 
in  which  that  was  done  was  legal;  Mouys  Y.Leake  (a), 
Hurd  V.  Girdlesione  {b)t  Aston  v.  Gwinnell  (c).  [Alder- 
son,  B. — In  Barber  v.  Gamson  {d),  the  same  point  occur- 
red. The  whole  money  was  paid  down  by  the  grantee, 
and  part  of  it  paid  over  to  the  attorney.  The  question  is, 
>rho  is  liable  originally  to  the  attorney  ?  If  a  person  granting 
an  annuity  agrees  originally  with  the  attorney  for  payment 
of  his  costs,  the  grantee  is  not  responsible  as  for  a  fraudu- 
lent retainer.  In  many  of  the  cases  there  is  an  express  sti- 
pulation to  that  effect].  In  Mouys  v.  Leake  there  was  no 
express  stipulation,  and  yet  the  deed  was  supported.  At 
all  events,  the  Court  has  a  discretionary  power  as  to  setting 
aside  this  deed  on  the  ground  of  retainer :  Barber  ▼.  Gam'^ 
son,  Williamson  v.  Gould  (^),  Gorton  v.  Champneys  (J*), 
Girdlestone  v.  Allan  (g). 

Mr.  G.  Richards^  for  a  defendant,  a  prior  incumbrancer 
on  the  fund. 

Mr.  Simpkinson  and  Mr.  Kenyan  Parker^  for  the  defen- 
dants Hobbs  and  wife. — The  question  is,  whether  Mrs. 
Hobbs  had  power  to  pledge  these  Bank  Annuities,  either 
as  principal  or  surety  ?     Before  her  marriage  she  was  en- 

(a)  8  T.  R.  41 1.  (e)  8  Moore,  109 ;  1  Bing.  234. 

{b)  I  Marsh,  407 ;  6  Taunt.  8.  (f)  8  Moore, 302 ;  1  Bing. 287. 

(c)  3Y&J.  136.  ig)  1B.&C.61. 
((0  4  B.  &  A.  281. 
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titled  to  them  absolutely.  Afterwards  she  executed  a  deedi         1836. 
dated  the  9th  of  April,  1828,  not  in  contemplation  of  her 
marriage  with  Hobbs,  but  being  a  spinster,  by  which  she 
conveyed  the  Bank  Annuities  to  trustees  for  her  separate 
use,  independent  of  the  control  of  any  future  husband. 
The  question  is,  whether,  notwithstanding  this,  the  fund 
did  not  belong  absolutely  to  her  husband.     Property  may 
undoubtedly  be  given  to  the  separate  use  of  a  married 
woman ;  but  property  given  or  conveyed  to  the  separate 
use  of  a  spinster,  without  reference  to  her  marriage  with 
any  particular  person,  vests  in  the  husband  whom  she 
afterwards  marries.^   This  property   therefore  vested  in 
Hobbs,  and  she  had  no  power  to  assign  it:  Newton  v. 
Reid(a)t  Woodmeston  v.  Walker  (6),  Massey  v,  Parker  {c)\ 
That  being  so,  the  Court  cannot  grant  relief  in  this  case 
in  the  absence  of  the  assignees  of  Hobbs,  who  are  the 
parties  most  materially  interested  in  the  fund.     On  refer- 
ence to  the  annuity  deed,  it  will  be  found  that  Hobbs  en- 
ters into   no  covenant  for  securing  the  annuity  on  these 
funds.     He  only  covenants  to  pay  the  annuity ;  though, 
even  if  he  covenanted  beyond  that,  it  would  not  remove 
the  objection  for  want  of  parties.     At  all  events,  the  as- 
signees are  entitled  to  be  heard  on  this  question.     But 
should  the  Court  be  against  the  defendants  on  this  point, 
the  next  question  is,  what  was  the  real  transaction  between 
the  parties?     Was  it  a  joint  contract  for  the  benefit  of 
Hobbs  and  his  wife,  or  substantially  for  the  sole  benefit  of 
Hobbs?     Was  not  the  payment  made  to  Mrs.  Hobbs  for 
the  mere  purpose  of  giving  colour  to  the  transaction,  so 
as  to  attempt  to  affect  her  separate  interest?     According 
to  the  plaintiff's  own  deed,  it  was  not  a  grant  of  annuity 
by  the  wife,  but  the  husband.     It  is  true  that  the  whole 
consideration  was  in  the  first  instance  paid  to  Mrs.  Hobbs, 
but  the  defendants  swear  that  the  whole  contract  was  with 

(a)  4  Sim.  HI.        (6)  2  Russ.  &  M.  197.        (c)  1  M.  &  K.  174. 


HOBBS. 


824  EQUITY  CASES  IN  THE 

1836.  Hobbs  alone,  and  that  he,  conceiving  that  his  wife  had  a 
Maber  separate  interest  in  this  property,  applied  to  her  to  gua- 
rantee the  payment  of  the  annuity  out  of  her  separate 
estate.  She  did  so,  under  the  belief  that  her  act  was 
merely  that  of  a  surety,  and  not  that  of  a  principal. 
Assuming  that  she  was  a  surety,  the  case  is  within  the 
54th  and  65th  sections  of  the  Bankrupt  Act*  The  latter 
of  these  sections  must  be  construed  with  reference  to  the 
former* 

The  defendants  make  no  objection,  on  the  ground  of 
illegal  retainer  under  the  annuity  acts. 

Mr.  BetheU  and  Mr.  Halleit,  for  the  defendants^  the 
trustees  of  the  settlement — The  trustees  are  to  see  that 
all  parties  interested  are  before  the  Court.  Whether  the 
assignees  should  be  parties  depends  on  a  question  on  which 
a  difference  of  opinion  exists  in  the  Court  of  Chancery ;  the 
Vice-chancellor  holding  that  a  trust  for  the  separate  use  of 
a  single  woman  is  valid  against  the  party  whom  she  may 
afterwards  marry,  while  other  Judges  hold  the  reverse. 
The  cases  which  occurred  before  Vice-Chancellor  are 
Benson  v.  Benson  (a),  and  Davies  v.  Thornycrq/i  (6). 
In  the  latter  the  express  point  was  decided;  and  his 
Honor  took  a  distinction  between  the  clause  against  alien- 
ation and  the  clause  for  separate  use.  On  the  other  hand, 
all  the  observations  in  Massey  v.  Parker  tend  to  shew  that 
the  doctrine,  as  to  a  clause  against  alienation  being  good 
or  otherwise  against  a  subsequent  marriage,  applies  with 
the  same  force  to  a  trust  for  separate  use.    A  proviso 

(o)  6  Sim.  126.  seems  a  fur  subject  of  speculation 

(5)  6  Sim.  420.    The  effect  of  whether  this  decision   may  not 

this  case  is  to  give  testators  power  lead  to  inconvenient  results.  The 

to  reverse  the  general  rule  of  law»  current  of  modem  authorities  is 

by  which  the  personal  property  of  the  other  way.   In  addition  to  the 

an  unmarried  woman  becomes,  cases  cited  in  argument  in  the 

upon  her  marriage,  primt  facie  principal  case,  see  Tuliett  v.  Arm- 

the  property  of  the  husband.    It  strong,  1  Keen,  428. 
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against  alienation  b  part  of  the  trust  for  separate  use.         1836. 
That  trust  is  only  a  creature  of  a  court  of  equity^  and 
originates  in  a  desire  to  protect  a  woman  in  contracting  a 
marriage.     The  object  of  it  is  not  to  put  a  perpetual  re- 
straint upon  her  acts. 

Mr.  Boteler^  in  reply. — All  the  cases  which  have  been 
cited  are  those  of  legacies  to  a  woman's  separate  ose^  with 
or  without  power  of  anticipation.  The  clause  against  an- 
ticipation has  been  held  to  be  bad,  and  the  gift  to  the 
separate  use,  simply,  has  been  held  by  the  Vice-chancellor 
to  be  good.  This  is  the  case  of  a  lady,  who  being  sole, 
executes  a  deed,  by  which  bhe  vests  her  own  property  in 
trustees,  for  her  separate  use  during  her  life,  and  not  to  be 
subject  to  the  debts  of  any  husband  she  might  marry,  with 
a  clause  enabling  her  to  dispose  of  the  property  by  will  af- 
ter ber  death.  That  indenture  was  sanctioned  and  confirm- 
ed by  the  husband  whom  she  does  marry;  a  circumstance 
which  alone  is  sufficient  to  support  the  deed,  even  if  the 
Vice-Cbancelbr's  decision  be  wrong*  The  husband  acts 
upon  it  and  adopts  it^  and  complains  of  no  fraud.  It  is  to  all 
intents  and  purposes  the  same  as  if  he  had  been  a  party  to  it. 
In  the  case  of  the  Countess  of  Strathmore  v.  Bowes  (a),  a 
deed  of  this  nature  was  established  against  Bowes,  the  bus- 
band,  although  he  had  no  notice  of  it,  and  complained  of 
jfraud.  Here  the  husband  absolutely  sanctions  the  deed. 

With  reference  to  the  Bankrupt  Act  the  question  is, 
whether,  when  the  deed  was  executed,  the  grantee  of 
the  annuity  did  not  elect  to  consider  the. wife  not  a  surety 
but  a  principal,  and  whether  be  did  not  pay  the  money 
to  her  upon  that  understanding.  Considering,  however, 
the  wife  as  a  mere  surety,  the  54th  section  of  the  statute 
only  shews  that  the  annuity  creditor  is  entitled,  not  bound, 
to  prove  against  the  bankrupt.    He  may  rely  on  the  estate 

(a)  lVe8.jun.22, 
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1836.  and  not  on  the  bankrupt  The  legislature  could  not  in- 
tend to  deprive  the  creditor  of  that  remedy.  The  "  value'' 
of  the  annuity  under  the  54th  section  is  not  equivalent  to 
the  annuity  itself.  [Aldet^sonf  B. — Supposing  the  annuity  to 
be  charged  on  the  estate  of  the  bankrupt,  your  argument 
is  well  founded ;  you  may  hold  the  annuity  and  not  prove. 
But  if  charged  on  the  estate  of  the  collateral  surety,  he  is 
not  bound  by  this  clause  of  the  statute  to  pay  you  more  than 
the  value.  The  object  of  the  statute  was  to  make  the  bank- 
rupt  a  free  man,  by  enabling  his  estate  to  pay  off  the  an- 
nuity debt ;.  not  to  compel  the  surety  to  pay  it  off,  and  to 
stand  in  the  situation  of  the  annuitant.  Your  present 
argument  makes  the  bankrupt  liable  in  future.  Your 
better  argument  is  that  the  wife  is  not  a  surety]. 

Alderson,  B. — If  I  could  be  satisfied  that  the  wife  was 
a  collateral  surety,  I  should  say  that  the  plaintiff  ought  to 
have  proved  under  the  fiat.  But  I  do  not  at  present  see 
that  she  is  a  surety.  With  respect  to  the  other  point,  it 
does  not  appear  that  the  deed  of  settlement  was  made  in 
contemplation  of  a  particular  marriage ;  therefore,  as  it  may 
be  necessary  for  me  to  give  my  opinion  upon  the  question 
which  has  been  so  much  litigated,  I  will  defer  my  judg- 
ment until  a  future  day. 


Dec.t2th.  Alderson,  B« — In  this  case  I  took  time  to  consider  a 
question  of  great  nicety,  on  which  the  most  eminent  autho- 
rities were  supposed  to  have  entertained  different  opinions. 
I  was  apprehensive  that  it  might  have  become  necessary 
for  me  fully  to  weigh  and  consider  them,  in  order  that  I 
might  come  to  a  conclusion,  whether  I  would  adopt  the  one 
or  the  other  as  the  basis  of  my  present  judgment. 

The  defendants  contend  that  the  suit  is  defective  for 
want  of  parties,  inasmuch  as  the  assignees  of  the  defend- 
ant Hobbs  had  a  clear  interest  in  the  fund,  the  subject  of 
the  dispute ;  and  were,  therefore,  entitled   to  be  heard. 
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And  no  doubt  that  would  follow,  if  the  assignees  had  any        1836. 
claim. 

It  appears  that,  in  the  year  18S8,  Mrs.  Hobbsi  then  Miss 
Brook,  assigned  over  the  stock  in  question  to  the  two 
defendants,  Willis  and  Gray,  as  trustees,  in  trust  for  her 
sole  and  separate  use  and  benefit,  independent  of  any 
husband  with  whom  she  might  intermarry,  ynon  lookiny 
Uirough  that  deed,  which  contains  no  gift  over  in  favour 
of  any  other  person,  jLwould  follow  that  it  could  pot  pre* 
vent  Miss  Brook>  flt  f  ny  tim<»  |yyfnrA  her  marriafre|  from 
requiring  a  re-assignment  of  the  stock  by  the  trustees  i 
nor  after  her  marriage  could  it  prevent  her,  jointly  with 
her  husband,  from  successfully  making  the  same  claim. 
The  case  of  WaUwyn  v.  Couiis  (a)  shews  that  a  mere 
voluntary  trust  of  this  sort  may  at  any  time  be  varied  by 
the  party  making  it,  at  his  own  pleasure.  And  the  case  of 
Newton  v.  Reid  (6)  shews,  that  on  application  by  husband 
and  wife^  a  transfer  would  be  directed  of  the  fund.  It 
may  be  also  true  that  the  husband  might  have  had  a  right, 
without  the  assentof  his  wife,  to  claim  the  fund  ;  subject, 
however,  to  the  care  which  a  court  of  equity  would  take 
in  case  there  was  no  other  sufficient  settlement  upon  the 
wife.  But  this  case  turns,  as  it  seems  to  me,  on  the  con- 
firmation of  this  voluntary  settlement  by  the  husband,  on 
the  occasion  of  the  grant  of  the  annuity  to  the  plaintiffs. 
By  that  deed,  the  husband  not  only  affirmed  what  had 
been  previously  done  by  the  wife,  but  gave,  so  far  as  he 
could,  an  interest  to  the  plaintiff  consequent  thereupon,  as 
a  security  for  the  advance  of  300/. 

After  this,  I  think  the  husband  could  not  have  set  up 
his  right  as  husband  to  the  fund  in  question,  nor  had  his 
assignee  any  right  to  interfere — ^at  any  rate  so  far  as  the 
interest  of  the  plaintiff  is  concerned ;  which  is  the  only 
question  with  which  I  have  to  do  at  present. 

(a)  3  Mer.  708.  {h)  4  Sim.  141. 
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1836.  I  am  therefore  of  opinion,  that,  subject  to  the  ckim  of 

the  prior  incumbrancer,  the  plaintiflf  should  have  a  decree, 
and  that  his  costs  should  be  paid  out  of  the  fund,  if  suffi- 
cient. He  must  pay  the  costs  of  the  prior  incumbrancer, 
with  a  like  remedy  over  for  those  costs  against  the  fund. 

'  Decree  accordingly. 


Nov.  Qih,  Hughes  v.  Garner. 

Dec.  I2U1.  _ 

In  a  biu,  to  J-N  1793,  James  Hughes,  the  father  of  the  plaintiff,  exe- 

purchase^fOT  ^  cuted  a  mortgage  of  certain  property  situate  at  Conway, 

Tftiuabie  con-  jj,  fj^Q  county  of  Carnarvon,  and  of  which  he  was  seised  in 

fideradon  with-  ^  ' 

oat  notice  might  fee,  to  Richard  Lloyd,  for  the  term  of  500  years,  for  se- 

noc^necena^  to  curing  the  repayment  of  100/.  and  interest.    In  June, 

andFthe** tain-  ^'^^^*  James  Hughes,  in  contemplation  of  a  marriage  which 

tiffdoeachaige  was  soou  afterwards  solemnized  between  him  and  Alice 

notice,  it  if  luf-  _   .^  ,  1    «    t  1  •  1  1         ii»  <• 

fident  for  him  Griffith,  settled  the  mortgaged  premises  upon  himself  tor 

Mndfyfwith^t  ^^^f  ^^^^  remainder  to  the  use  of  his  intended  wife  for  life, 

aTernng  fects  ^^jj  remainder  to  trustees  upon  trust  to  preserve  the  con- 

aa  eTidence  of  *  '^ 

the  charge.  tingcut  remainders,  with  remainder  to  the  use  of  such 

derTgenerai  ~  child  Or  children  of  the  marriage  for  such  estates,  &c.  as 

^K*^^*^^"/*^:.  James  Hughes  should  by  deed  or  will  appoint;  with  re- 

ticnUr&ctaand  maiuder,  in  default  of  appointment,  to  the  use  of  the  first 

conTersations 

may  he  given,  and  Other  SOUS  of  the  marriage  successively  in  tail, 
of'^ne  wlS^7      About  the  year  1808,  James  Hughes  sold  part  of  the 

^^'ho^tedTb""  settled  premises  to  one  Badcock,  who  took  possession  of 

circumstances,  them;  and  in  1815,  Badcock  still  being  in  possession  of 

ground  for  a  them,  sold  them  to  the  defendant,  Mrs.  Garner,  for  2B0L 

^mn  deny^  I^  ^^'^  transaction  John  Evans,  since  deceased,  acted  as 

the  fiict  upon  ^i^g  solicitor  for  the  defendant,  and  prepared  the  deeds  of 

bebefonly,  .  1 

although  the  conveyance,  which  were  indentures  of  lease  and  release, 

dYeTwBd  there'  executed  by  Badcock  of  the  one  part  and  the  defendant 

m"aM  of^n-  ^f  the  Other  part,  and  dated  respectively  the  9th  and  10th 

tradicting  the  Octobcr,  1816. 
fact 


Qariibb. 
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James  Hughes,  having  survived  his  wife  Alice,  died  in        1836L 
the  month  of  January,  1834,  without  having  executed  the       ^^  '^ 
power  of  appointment  limited  by  the  settlement    He  left 
the  plaintiff,  his  eldest  son  and  heir  in  tail. 

The  bill,  after  stating  the  foregoing  facts,  and  also  that 
the  mortgage  had  been  paid  off  by  James  Hughes,  who 
had  taken  no  assignment  of  the  term,  but  that  the  defend- 
ant had  afterwards  taken  an  assignment  of  it  in  trust  for 
herself^  prayed  that  the  defendant  might  be  restrained 
from  setting  up  that  term  in  bar  of  an  action  of  ejectment 
which  had  been  brought  against  her  by  the  plaintiff 

The  bill  charged  that  the  defendant  pretends  that  she 
was  a  purchaser  of  the  premises  without  notice  of  the 
plaintiff's  claim,  or  else  that  she  was  a  purchaser  from  some 
person  who  purchased  without  notice,  whereas  the  plaintiff 
charges  the  contrary  to  be  the  fact,  and  that  it  was  well 
known,  suspected,  or  believed  when  the  defendant's  alleged 
purchase  took  place,  that  James  Hughes  was  only  tenant 
for  life  of  the  premises,  or  at  least  had  no  power  to  con- 
vey the  fee^  and  so  it  would  appear  if  the  defendant  would 
set  forth  a  true  statement  of  the  abstract  which  had  been 
delivered  to  her  or  her  attorney  previous  to  such  alleged 
purchase,  and  what  appeared  upon  it;  and  also  a  state- 
ment of  what  deeds  were  delivered  to  her,  &c.  That  John 
Evans  was  employed  by  the  defendant  as  her  attorney  to 
transact  the  alleged  purchase,  and  to  investigate  the  title 
for  her,  and  that  he  prepared  the  conveyance,  and  also  the 
asdgnment  of  the  term  to  her  trustee,  and  that  while  he 
was  so  employed  as  her  attorney  or  solicitor,  he  had  various 
conversations  with  James  Hughes,  relative  to  the  deeds  of 
settlement  of  June,  1795,  and  that  he  had  notice  given 
him,  or  he  knew,  believed,  or  suspected,  that  the  contents 
were  such  as  described  in  the  plaintiff's  hilL 

The  defendant  by  her  answer  admitted  that  she  had 
purchased  the  premises  of  Badcock,  who  was  in  possession 
of  them,  and  who  had  represented  himself  to  be  the  owner  of 
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1836.  them  in  fee ;  that  upon  the  advice  of  her  friend,  counsellor 
N.,  she  bad  employed  John  Evans  as  her  attorney  to  conduct 
the  purchase,  and  that  Evans  prepared  the  deeds  of  con- 
veyance, which  were  afterwards  perused  aiid  approved  of 
by  counsellor  N.  She  denied,  however,  that  Evans  had 
prepared  the  deed  of  assignment,  inasmuch  as  the  term 
had  not  been  assigned  to  her  trustee  until  after  the  phun- 
tiflT  had  commenced  his  ejectment,  when,  the  existence  of 
this  term  being  ascertained,  the  deed  by  which  it  was  as- 
signed was  prepared  by  Mr.  Lloyd,  who  was  then  her 
attorney.  She  denied  that  she,  or,  to  the  best  of  her  belief, 
John  Evans,  or  any  of  her  agents,  had  ever  had  notice  or 
had  ever  heard  of  the  settlement  of  1795,  or  had  ever  any 
reason  to  suspect  or  believe  its  contents.  She  also  denied 
that  any  abstract  of  title,  or  any  deeds  or  papers  connected 
with  the  title,  had  ever  been  delivered  to  her,  or,  as  she 
believed,  to  Evans.  She  further  denied,  to  the  best  of 
her  belief,  that  any  conversations  such  as  were  charged 
in  the  bill  had  taken  place  between  Evans  and  Hughes, 
though,  if  such  had  taken  place,  she  insisted  that  they 
ought  not  to  affect  her,  inasmuch  as  they  related  to  matters 
independent  of  any  transaction  of  business  between  Evans 
and  the  defendant. 

In  support  of  the  plaintiff's  case,  the  evidence  of  Mr. 
Henry  Rumsey  Williams,  the  plaintifTs  solicitor,  was  read. 
He  stated  that  he  well  knew  John  Evans ;  that  in  July, 
1815,  Evans  was  employed  for  the  defendant  in  investigat- 
ing James  Hughes's  title  to  the  premises;  that  in  the 
course  of  that  investigation  he  applied  to  Hughes  for  leave 
to  peruse  the  settlement  of  1795,  and  that  accordingly 
Hughes  mentioned  the  subject  to  the  deponent ;  that  some 
doubt  being  suggested  by  Hughes  as  to  the  propriety  of 
producing  it,  the  deponent  advised  him  to  produce  it ;  that 
in  consequence  of  what  passed  between  the  deponent  and 
Hughes,  the  deponent,  in  the  presence  of  Hughes,  shewed 
Evans  the  settlement ;  that  Evans  read  it,  and  after  he 
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had  finished  reading  it,  said  that  counsellor  N.  had  ad- 
Tised,  and  would  advise,  on  the  title,  for  Mrs.  Garner,  and 
that  she  would  act  accordingly. 

Mr.  G.  Richards,  for  the  plaintiff. 

Mr.  Simpkinson,  and  Mr.  Girdlestone,  for  the  defend- 
ant.— ^The  defence  is,  that  Mrs.  Garner  is  a  purchaser  for 
a  valuable  consideration  without  notice.  In  order  to  meet 
that  case  by  anticipation,  the  bill  suggests  that  she  pre- 
tends she  is  a  purchaser  for  valuable  consideration  without 
notice,  whereas  the  plaintiff  charges  the  contrary  :  and 
one  question  will  be,  whether  under  that  charge  the  plain- 
tiff can  be  let  into  evidence  of  the  particular  facts  which 
the  witness  Rumsey  Williams  deposes  to.  Then,  in  order 
to  make  out  a  case  of  a  particular  notice,  and  to  shew  that 
the  general  allegation  of  the  defendant  is  not  correct,  the 
plaintiff  goes  on  to  charge  that  it  was  well  known  at  the 
time  of  the  alleged  purchase  that  James  Hughes  was  only 
tenant  for  life,  and  also  that  Evans,  from  his  conversations 
with  Hughes,  had  special  notice  to  that  effect.  But  not 
one  of  these  special  charges  is  supported  by  evidence. 
The  whole  of  Rumsey  Williams's  testimony  goes  to  prove 
a  totally  distinct  issue.  He  speaks  to  conversations,  not 
between  Evans  and  Hughes,  but  between  Evans  and 
himself.  His  evidence,  therefore,  is  quite  beside  the  issue 
tendered  by  the  bill,  and  ought  not  to  be  received  in  sup- 
port of  the  special  charges,  more  especially  as  those 
charges,  as  well  as  the  general  charges,  are  distinctly 
denied  by  the  answers. 

It  comes  then  to  the  question,  whether  the  general  alle- 
gation that  the  plaintiff  had  notice  is  sufficient  to  let  in 
Rumsey  Williams's  evidence  ?  Now  notice  is  only  an  in- 
ference drawn  from  certain  facts,  and  those  facts  must  be 
charged.     In  Hall  v.  Maltby  (a),  the  plaintiff  claimed  by 

(a)  6  Price,  240. 
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1836*  hit  bill  the  tithe  of  sheep,  which  he  alleged  had  been  im* 
properly  removed  from  the  parish,  with  the  intention  of 
defrauding  the  plaintiff,  and  the  bill  contained  a  charge  of 
fraudulent  removal.  The  defendant  denied  the  charge. 
The  plaintiff  then  went  into  evidence,  and  examined  wit- 
nesses, who  swore  not  only  to  the  removal,  but  to  an  ad- 
mission by  the  defendant  that  he  had  made  the  removal 
with  intent  to  defraud  the  plaintiff;  but  Richards^  C.  B., 
said  that  he  should  entirely  lay  out  of  the  case  all  that 
had  been  sworn  as  to  the  declaration  of  the  defendant, 
because  nothing  of  the  kind  was  stated  in  the  bill.  Hall 
V.  MaUby  is  supported  by  other  decisions,  which  shew  that 
the  Court  will  not  admit  evidence  to  support  a  mere  gene- 
ral charge,  amounting  only  to  an  inference  of  fact:  Mtd- 
holland  v.  Kendrick  (a).  Anon.  (6),  Margareson  v.  SaX" 
ton  {c).  [Mr.  Richards. — HaU  v.  MaUby  refers  only  to 
confessions.  It  has  been  decided,  that  if  you  state  your 
fact  you  are  at  liberty  to  give  evidence  of  conversations  to 
support  it :  Small  y.  Attwood^d)].  If  a  fact  is  put  in  issue, 
you  may  possibly  give  conversations  in  evidence  to  sup- 
port it ;  but  not  if  you  only  put  in  issue  an  inference 
arising  from  unknown  facts.  If  that  could  be  done, 
it  would  follow,  that  in  almost  every  case  where  fraud  or 
notice  is  charged,  the  defendant  could  not  meet  it.  A 
charge  of  notice  must  be  dealt  with  in  the  same  way  as  a 
charge  of  fraud.  Is  a  defendant  to  come  to  prove  a  nega- 
tive without  one  fact  charged  ?  It  happens  that  Evans  is 
dead,  and  Rumsey  Williams  has  it  all  his  .own  way :  but 
suppose  Evans  was  living,  there  is  nothing  in  the  bill  to 
lead  the  defendant  to  meet  the  facts  now  offered  in  evi- 
dence. What  is  there  to  induce  the  defendant  to  examine 
Evans  as  to  the  settlement  having  been  shewn  to  him  ? 
[Alderson,  B. — Certainly  the  Court  could  not  decide  on 

(a)  1  MoUoy,  369.  (c)  1  Y.  &  C.  626. 

(6)  1  MoUoy,  363.  (d)  Dom.  Proc.  1836. 
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this  testimony,  if  Evans  were  living,  without  directing  an         1836. 
issue.    There  is   that  in  your  favour].    The  death  of      g^QHisg 

Evans  cannot  alter  the  necessity  of  stating  fsicts  on  the  «• 

Oarnkr« 
record.  [Alderson,  B. — ^All  the  facts  within  the  defen- 
dant's personal  knowledge  ought  to  be  charged.  To  that 
extent  the  ca^es  go,  no  doubt.  But  here,  even  if  the  re- 
cord had  given  the  defendant  the  opportunity  of  speaking 
upon  the  fact  suggested,  she  could  only  have  spoken  as  to 
her  belief.  Evans  being  dead,  I  think  I  must  decide  the 
question  of  fact  myself].  If  your  Lordship  is  of  opinion 
that  the  defendant  is  wrong  in  law,  it  comes  to  the  ques- 
tion whether  a  decree  can  be  made  upon  this  evidence. 
All  the  facts  from  which  the  inference  is  drawn  are  de- 
nied. The  evidence  is  such  as  could  only  be  met  by  a 
general  denial,  and  if  so,  will  the  Court  put  the  case  in  a 
state  of  further  investigation  ?  Now  a  decree  will  not  be 
pronounced,  or  an  issue  directed,  on  the  Evidence  of  one 
witness  contradicting  the  answer,  without  corroborating 
drcmnstances.  [Alderson,  B. — ^The  notice  denied  by  the 
defendant  is  not  inconsistent  with  notice  to  her  attorney]. 
If  the  Court  thinks  fit  to  direct  an  issue,  it  is  submitted 
that  there  ought  to  be  an  order  that  the  answer  be  read 
at  the  trial  of  the  issue.  It  will  be  read,  not  as  evidence, 
but  as  a  declaration  on  oath,  to  enable  the  jury  to  judge 
which  party  speaks  the  truth :  Ibboison  v.  Rhodes  (a). 
[Alderson,  B. — That  is  a  strange  decision,  for  if  the  an- 
swer does  not  satisfy  the  Judge,  why  should  it  be  supposed 
to.  satisfy  the  jury  ?]  Keen  v.  Cant  (6),  Pember  v.  Ma* 
ihers  (c),  and  MiUan  v.  Edgeworib  (cQ,  are  authorities  to 
the  same  eQect.  Upon  the  whole,  we  submit,  first,  that 
Rumsey  Williams'  evidence  ought  not  to  be  read ;  second- 
ly, that  if  read,  it  is  not  of  sufficient  weight  to  contradict 


(a)  1  Eq.  Ca.  Abr.  229,  pi.  13;      HilFs  MSS. 
2  Vcm.  664.  (c)  1  Bro.  C.  C.  62. 

(5)   17  June,  1743;    Seijeant         ((Q  6  firo.  P.  G.  Toml.  ed.  313. 


S34  EQUITY  CASES  IN  THE 

the  answer;  thirdly,  that  if  there  be  any  doubt,  an  issue 
ought  to  be  directed y  with  an  instruction  that  the  answer 
be  read  at  the  trial  on  the  defendant's  behalf. 

Mr.  Richards^  in  reply. — The  plaintiff  claims  as  a  pur* 
chaser  under  the  indentures  of  \195^  and  has  an  equal 
equity  with  the  defendant.  It  is  said  that  notice  has  not 
been  duly  charged ;  but,  in  fact,  notice  need  not  have  been 
charged  at  all.  Where  a  bill  is  filed  to  restrain  the  set- 
ting up  an  outstanding  term  in  bar  of  an  ejectment,  the 
Court  will  grant  relief  in  all  cases  except  one — that  of  the 
defendant  being  a  purchaser  for  valuable  consideration 
without  notice.  Suppose  this  defendant  had  so  pleaded  ; 
did  any  one  ever  hear  of  any  other  than  an  prdinary  re- 
plication ?  When  you  reply  to  a  plea,  you  do  not  charge 
evidence ;  you  reply  generally.  It  is  clear,  therefore,  in 
this  instance,  that,  supposing  there  had  been  no  other 
charge  than  the  first,  the  plaintiff  would  have  been  able  to 
enter  into  evidence  of  notice.  It  is  immaterial  whether 
Rumsey  Williams'  evidence  supports  the  charge  of  con- 
versations between  Hughes  and  Evans,  because  there  is  a 
substantive  charge  that  Evans  had  notice.  The  cases 
which  have  been  cited  in  support  of  the  argument,  that 
the  facts  from  which  notice  is  inferred  must  be  charged « 
apply  only  to  admissions. 


.Dec.  12M.  Alderson,  B. — In  this  case,  the  prayer  of  the  plaintifiTs 

bill  is  that  the  defendant  may  be  restrained  from  setting 
up,  as  a  defence  at  law,  an  outstanding  term  which  shehaa 
got  in,  to  protect  her  from  an  action  of  ejectment  at  the 
suit  of  the  plaintiff.  It  appears  that  the  plaintiff  claims 
as  eldest  son  and  heir  of  James  Hughes,  under  a  settle- 
ment made  by  him  before  his  marriage  with  Alice  Grrif&th. 
The  settlement  is  dated  gOth  June,  1795.  The  defendant 
has  purchased  this  estate  by  a  subsequent  conveyance,  for 
a  valuable  consideration. 
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The  rule  in  equity  is,  that  a  person  claiming  under  a  1836. 
subsequent  deed  cannot  set  up  a  prior  outstanding  estatei 
unless  he  be  a  purchaser  for  valuable  consideration  with- 
out notice.  That  must,  therefore,  be  made  out  by  the 
defendant;  and  the  plaintiff  is  fully  at  liberty,  I  think,  in 
answer  to  that  defence,  to  shew  any  facts  establishing  no- 
tice. I  am  of  opinion,  therefore,  that  on  these  pleadings 
I  ought  to  hear  the  evidence  of  Mr.  Henry  R.  WilliamSi 
although  the  facts  there  deposed  to  are  not  charged  in  the 
bill.  Then,  if  so,  is  notice  to  the  defendant  made  out? 
In  her  answer,  she  denies  all  notice ;  and  if  the  facts  sworn 
to  by  Mr.  Williams  were  opposed  by  the  defendant*s  oath 
in  her  answer,  I  ought  not  to  determine  between  the  two 
conflicting  oaths.  But  they  are  not  inconsistent  with  each 
other.  The  notice  sworn  to  by  Mr.  Williams  is  one  to  the 
attorney  of  Mrs.  Garner,  and  if  that  were  not  mentioned 
to  her,  her  answer  would  be  perfectly  true.  But  notice  to 
her  attorney  is,  in  effect,  notice  to  her.  It  is  said  she  pur- 
chased from  Badcock.  If  she  purchased  from  Badcock 
with  notice,  then,  in  order  to  make  a  good  defence,  she 
should  go  further,  and  shew  that  Badcock  purchased  for 
valuable  consideration,  and  without  notice.  But  this  de- 
fence is  neither  suggested  nor  proved. 

I  have  carefully  looked  at  Mr.  Williams's  deposition, 
and  it  is  full  and  clear  on  the  point  of  notice.  I  think  the 
plaintiff  should  have  the  decree  he  prays ;  but,  under  all 
the  circumstances,  without  costs. 

Decree  accordingly. 


1837- 
Feb.  22fid. 
The  decree  so  pronounced  was  drawn  up  and  passed  The  Court  will 
on  the  23rd  January,  1837,  and  enrolled  on  the  9th  of  Fe-  ^Joto^it*\ 

bruary  following.     After  the  enrolment  some  conversation  decree,  on  the 

mei  e  ground 
took  place  between  the  plaintiff^s  Clerk  in  Court  and  the  thatit  wai 

defendant's  solicitor,  in  the  course  of  which   the  latter  gxtraordiMry 

said^  that  the  defendant  intended  to  petition  for  a  rehear-  ^^^^ 

VOL.  ii.  Z  F.Q.  EX. 
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ing.  The  plaintifTs  Clerk  in  Court  replied  that  in  thai 
case  the  defendant  must  give  notice  of  his  intention  to  the 
plaintiff's  solicitor  or  Clerk  in  Court.  The  defendant  ac- 
cordingly gave  that  notice;  but  the  plaintiff  having  refused 
to  act  upon  it, 

Mr.  Simpkinson  and  Mr.  Girdlesione  now  moved  that 
the  enrolment  might  be  vacated,  on  the  ground  that  it  had 
been  made  with  improper  speed.  They  cited  Anom.  (a), 
Kemp  V.  Sguire  {b),  Anon.  (e\  Parker  v.  Dee  (d),  and 
Stevens  v.  Guppy  (e).  In  Manners  v.  Bryan  (f)f  before 
Lord  Lyndhurslf  there  was  no  breach  of  confidence  on  the 
part  of  the  solicitor  who  enrolled  the  decree,  but  only  ex- 
traordinary speed,  and  yet  his  Liordship  ordered  it  to  be 
vacated.  The  vacating  enrolments  is  discretionary  with 
the  Court ;  indeed  it  may  be  doubted  whether  enrolment 
is  necessary  at  all  in  this  Court.  In  the  Court  of  Chan- 
cery the  decree  is  signed  by  tlie  Vice-Chaiicellor  and 
Chancellor ;  but  the  statutes  relating  to  the  Equity  juris- 
diction of  the  Court  of  Exchequer  take  no  notice  of  enrol* 
ment ;  and  it  is  laid  down  by  some  authorities  that  it  is  not 
the  practice  of  this  Court  to  enrol :  Dodson  v.  Oliver  (jg\ 
Seton  on  Decrees  (A). 

Mr.  G.  Richards,  canirh. — The  defendant  does  not  say 
that  any  surprise  was  practised  upon  her.  There  was  a 
period  between  the  S4th  of  January  and  the  9th  of  Fe- 
bruary, during  which  she  might  have  taken  the  ordinary 
mode  of  entering  a  caveat.  She  does  not  say  that  she 
intended  to  do  so.  The  question  is  concluded  by  autho- 
rity :  Barnes  v.  Wilson  (i),  Balguy  v.  Charley  (k).    Even 

(a)  1  Ves.  sen.  326.  (/)  Not  reported. 

{h)  1  Ves.  sen.  205.  (g)  1  E.  &  Y.  765. 

(c)  IVern.  131.  (A)  P.  396. 

(cQ  3  Swanst.  629,  n.  (i)  1  Russ.  &  Mylne,  486. 

{e)  Turn.  &  Russ.  178.  (k)  1  M.  &  K.  640. 
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if  the  defendant  had  given  due  notice  that  she  meant  to 
proceed  to  a  rehearing,  that  would  not  prevent  the  enrol- 
ment ;  but  here  the  decree  was  enrolled  before  the  con- 
Tersation  in  question  took  place. 

Mr.  Simpkinson^  in  reply. — It  is  clear,  even  from  the 
modern  cases  which  have  been  cited,  that  vacating  the 
enrolment  is  entirely  discretionary  with  the  Court.  Lord 
Hardmeke  went  further  than  modern  judges,  and  vacated 
enrolments  entirely  on  the  ground  of  rapidity  in  obtaining 
them.  Barnes  v.  Wilson  is  at  variance  with  Manners  v. 
Bryan^  decided  by  the  same  learned  judge.  Enrolment 
in  this  Court  is  of  rare  occurrence. 

The  Lord  Chief  Baron.  If  the  present  question  stood 
upon  principle  merely,  or  upon  the  early  cases  only,  I 
should  be  much  disposed  to  grant  the  present  motion. 
The  number  of  interests  and  of  facts  comprised  in  a  suit 
in  Equity,  is  frequently  so  great  that  it  behoves  the  judge 
to  use  every  possible  caution  in  seeing  that  nothing  mate- 
rial is  omitted  in  the  decree ;  and  I  presume  that  it  is  on 
that  account  that  after  a  decree  has  been  pronounced,  a 
Court  of  Equity,  almost  as  a  matter  of  course,  upon  certi- 
ficate of  counsel,  grants  a  rehearing.  It  would  certainly 
be  very  inconvenient,  if  in  every  case  the  party  seeking 
to  vary  the  decree  should  be  compelled  to  file  his  bill 
of  review^  or  enter  his  appeal,  when  he  might  have  all 
that  he  wishes  by  a  rehearing.  On  that  ground  I  am  dis- 
posed to  think  that  Lord  Hardwicke  took  a  wise  view  of 
the  question ;  and  that  where  it  is  bond  fide  the  intention 
of  a  party  to  rehear  a  cause,  it  is  in  the  discretion  of  the 
Court  to  vacate  the  enrolment. 

But  the  modem  cases  on  this  subject,  in  the  Court  of 
Chancery,  are  very  strong  and  of  a  contrary  complexion. 
Therefore,  before  I  decide  upon  this  motion,  I  must  con* 
suit  those  authorities.    I  should  say,  however,  that  con- 

z2 
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siderable  latitude  is  allowed  to  all  Courts,  in  the  regula- 
tion of  their  own  practice.  In  matters  of  law  they  take 
the  authority  of  other  Courts  as  binding  upon  them ;  but 
that  observation  does  not  apply  so  strictly  to  questions 
of  practice. 


Upon  a  subsequent  day  his  Lordship  said  that  he 
thought  the  defendant  ought  to  have  entered  a  caveat^ 
and  upon  the  authority  of  the  cases  cited  for  the  plaintiff, 
he  refused  the  motion. 

Motion  refused. 


/^^I. 


Nov.  11M« 

Under  the 
utual  decree 
■gainst  an  exe- 
cutor to  ac- 
count, the 
Master  is  not 
at  liberty  to 
investigate  a 
disputed  ac- 
count arising 
out  of  partner- 
ship  transactions 
between  the 
testator  and 
the  executor, 
the  latter  swear- 
ing that  the 
balance  is  in 
his  faTOur;  but, 
under  such 
circumstances, 
the  plaintiff 
may  have  relief 
by  supplemental 
bill,  wiUiout 
exhibiting  an 
interrogatory 
in  the  original 
suit  for  the 
examination  of 
the  executor. 
^    Where  one 
,of  two  executors 


Cropper  v.  Knapman. 

XHE  original  bill  was  filed  in  183 1»  by  the  residuary 
legatees  under  the  will  of  William  Gibbon,  against  Knap- 
man and  Gibbon,  the  executors  under  that  will,  praying 
for  an  account  of  the  personal  estate  and  effects  of  the 
testator  which  had  come  to  their  hands ;  that  after  the 
payment  of  the  debts  and  legacies  the  residue  might  be 
ascertained!  and  paid  to  the  plaintiffs,  according  to  their 
respective  interests;  and  that,  in  taking  the  account,  the 
defendant  Knapman  might  stand  charged  with  the  sum  of 
627/.,  with  interest  thereon  at  4/.  per  cent,  from  the  1st  of 
July,  18^,  which  sum  was  alleged  to  be  due  from  Knap* 
man  to  the  testator,  at  the  time  of  his  death,  for  money 
lent,  &c. 

Knapman,  by  his  answer,  denied  the  debt,  but  stated 
that  he  and  the  testator  had  been  engaged  together  in  a 
certain  building  speculation,  upon  which  he  had  originally 
advanced  627L ;  that  part  of  this  money  had  been  repaid 
in  the  course  of  the  several  transactions  between  him  and 
the  testator  mentioned  in  the  schedule  to  his  answer,  but 


'  was  a  partner 

'^  ' '  with  the  testator,  the  residuary  legatees  may  sustun  a  bill  for  an  account  of  the  partnership  trans- 

/i^^c  /L.  ««  <^^ons  against  the  executors,  though  coUu^od  between  them  is  neitber  charged  nor  profed. 


-:^^3£:i 


Cropper 

V. 

Knapmah. 
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that  tbere  yet  remained  a  balance  due  to  him  from  the         1836. 
estate  of  the  testator  of  85/. 

The  cause  came  on  for  hearing  before  Lord  Lyndhurst, 
in  February,  1884,  when  a  decree  was  made,  referring  it 
to  the  Master  to  take  the  common  account.  No  order 
was  made  with  respect  to  the  alleged  debt  of  627L 

Ip  taking  the  accounts  before  the  Master,  the  abo^e  sum 
of  6S7/.  was  claimed  by  the  plaintiffs,  as  the  balance  of 
the  partnership  account  in  the  hands  of  Knapman.  On 
the  other  hand,  Knapman  denied  the  debt,  and  claimed 
the  balance  before  referred  to  of  85/. ;  and  upon  his  ob- 
jection, that  the  Master,  under  the  decree,  had  no  autho- 
rity to  take  the  accounts  connected  with  the  building  spe« 
culation,  the  Master  declined  going  into  them.  No  inters 
rogatory  with  respect  to  these  accounts  was  exhibited 
before  the  Master,  nor  was  any  special  application  made 
to  the  Court  for  that  purpose. 

Under  these  circumstances,  a  supplemental  bill  was 
filed  against  Knapman,  and  his  co-executor  Gibbon,  to 
render  effective  the  object  of  the  original  bill.  After 
charging  that  Knapman  had  been  applied  to  by  the  plain- 
tiffs, but  had  refused  to  come  to  a  full  account  of  his  re- 
ceipts and  payments  in  respect  of  the  above  building 
speculation  between  him  and  the  testator,  and  that  the 
other  defendant,  his  co-executor  Gibbon,  refused  to  take 
any  proceedings  against  him  to  compel  him  to  come  to 
such  account,  &c.,  the  bill  prayed  that  an  account  might 
be  taken  of  all  monies  received  and  paid  by  Knapman 
and  the  testator  respectively,  on  account  of  the  above 
speculation,  that  the  balance  due  from  Knapman  might 
be  ascertained,  and  that  he  might  be  charged  with  such 
balance  in  taking  the  accounts  directed  by  the  decree  in 
the  former  suit,  the  plaintiffs  being  willing,  in  the  taking 
of  the  accounts  under  such  decree,  that  credit  should  be 
given  to  Knapman  for  what,  if  anything,  should  be  found 
due  to  him  from  the  estate  of  the  testator,  in  respect  of 
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1^36.  the  joint  speculation ;  and  that  the  bill  might  be  deemed 
and  taken  as  and  for  a  supplemental  bill  to  the  original 
bill,  &c. 

Knapman,  by  his  answer  to  this  bill,  denied  that  the 
plaintiffs  had  applied  to  him  to  account,  or  that  he  had 
refused  to  comply  with  such  application,  except  as  before 
stated ;  and  Gibbon  denied  collusion  with  Knapman,  or 
that  he  had  been  applied  to,  or  had  refused  to  take  pro- 
ceedings to  compel  him  to  come  to  such  account.  He 
stated,  that  he  was  a  stranger  to  the  matters  inquired  after, 
and  submitted  that  he  ought  not  to  have  been  a  party  to 
tlie  suit,  and  that  the  bill  ought  to  be  dismissed  against 
him,  with  costs. 

Knapman  dying  in  August,  1835,  the  suit  was  revived 
against  his  executors. 

Mr.  Simpkinson  and  Mr.  SuUon  Sharpe,  for  the  plain- 
tiffs.— If  the  original  bill  had  been  framed  so  as  to  entitle 
the  plaintiffs  to  an  account  of  these  building  transactions, 
it  is  clear  that  the  mere  circumstance  of  the  defendant's 
swearing  that  the  balance  was  in  his  favour  would  not  pre- 
vent the  plaintiffs  from  having  the  account:  Knehett  ▼• 
White  (a),  Davenport  v.  Davenport  (6),  Dominicetii  v. 
Latti  (c).  That  being  so,  the  question  is,  whether  this 
decree,  which  omits  to  direct  an  account  essential  to  the 
justice  of  the  case,  ought  to  stand?  It  is  submitted  that 
the  defect  may  be  cured  by  a  supplemental  bill :  Mitf. 
PL  61,  Simmons  v.  Gutteridge  (cf),  Jones  v,  Jones  (e). 
Dormer  v.  Fortescue  (/).  This  is  a  debt  in  the  hands  of 
Knapman.  The  affairs  of  the  testator  cannot  be  fally 
wound  up  without  this  account.  If  any  balance  is  due 
from  Knapman,  that  is,  in  the  contemplation  of  a  court  of 
equity,  actual  assets  received.    And  it  is  immaterial  how 

(a)  Ante,  p.  15.  {d)  13Vc8.262. 

(6)  1  Sim.  612.  (0  3Atk.  110. 

'  (c)  2  Dick.  588.  (/)  3  Atk.  124 
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it  18  received.  It  is  said  that  this  bill  cannot  be  sustained  1836. 
by  residuary  legatees,  unless  the  co-executor  collude  with 
or  refuse  to  sue  the  debtor  executor.  But  suppose  the 
co-executor  for  a  long  series  of  years  has  not  sued,  and 
says  that  nothing  is  due ;  that  is  the  best  proc^  that  he 
refuses  to  sue.  Besides,  even  if  he  had  sued  his  co-execu«> 
tor,  the  defendant  might  have  objected  that  the  residuary 
.  legatees  were  not  made  parties.  Putting,  however,  the 
case  of  co-executors  out  of  the  question,  suppose  a  man 
engaged  in  a  partnership  transaction  dies  without  coming 
to  a  settlement  with  his  partner,  and  his  executor  refuses 
to  sue  the  partner,  alleging  that  nothing  is  due ;  are  the 
residuary  legatees  to  be  bound  by  his  opinion  ?  In  such 
a  case  it  is  not  necessary  to  prove  direct  fraud  in  the  exe- 
cutor. If  he  will  not  take  steps  for  the  recovery  of  the 
debt,  the  residuary  legatees  may ;  otherwise  an  insolvent 
executor  would  always  have  power  to  prevent  the  legatees' 
redress,  by  interfering  between  them  and  the  accounting 
party.  How  does  the  present  case  differ  from  that,  ex«- 
cept  in  this  circumstance,  that  here  the  party  who  is 
charged  as  debtor,  and  who  was  partner  with  the  testator 
in  this  building  transaction,  was  himself  one  of  the  execu- 
tors ?  The  rule  that  residuary  legatees  cannot  sustain  a  bill 
against  a  debtor  to  the  estate  without  proof  of  collusion  be- 
tween him  and  the  executor,  applies  no  more  to  this 
case  than  the  other.  It  has  never  been  held  that  it  is 
necessary  to  prove  collusion  where  the  debtor  to  the  es- 
tate is  himself  one  of  the  executors.  Whether  the  debt 
was  incurred  by  a  sole  executor,  or  one  of  many  execu- 
tors, is  immaterial.  In  the  latter  case,  the  residuary  lega- 
tees have  an  equal  right  with  the  co-executor  to  call  him 
to  account  in  a  court  of  equity  for  his  receipts  and  pay- 
neiits.  Here,  part  of  Knapman's  receipts  was  a  sum  due 
from  him  to  the  testator.  Of  that  he  became,  by  the  fact 
of  his  executorship,  trustee  for  the  residuary  legatees. 
in  the  case  of  a  stranger  debtor,   there  is  no  privity 
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1836^  between  him  and  .the  residuary  legateesi  and  for  that 
reason  the  legatees  cannot  call  upon  him  to  account.  But 
the  case  is  quite  different  where  the  executor  is  himself 
the  debtor. 

With  reference  to  the  pleadingSj  if  the  original  bill  had 
been  so  framed  as  to  enable  the  plaintiff  to  obtain  this  ac- 
count, the  defendant  should,  upon  the  filing  of  the  pre- 
sent billi  have  pleaded  that  matter  in  bar,  or  raised  that 
defence  by  his  answer.  He  does  not,  however,  say,  by  his 
pleadings,  that  the  first  suit  protects  him»  and  he  cannot 
now  raise  that  objection  at  the  bar.  The  first  suit,  how- 
ever, never  could  have  protected  him.  The  plaintiffs  have 
a  right  to  have  the  accounts  taken  as  between  the  execu- 
tors, and  also  in  respect  of  the  partners.  Where  justice 
cannot  be  obtained  in  the  original  suit,  whether  the  new 
matter  arise  before  or  since  the  original  suit,  that  is  the 
case  for  a  supplemental  bill.  This  is  in  the  nature  of  an 
original  bill,  except  so  far  as  engrafting  the  debt  of  Knap* 
man  on  the  accounts  in  the  other  suit.  The  fact,  whether 
Knapman  will  have  to  pay  the  plaintiffs,  will  depend  on  the 
balance  of  accounts  in  the  other  suit.  The  event  of  this 
suit,  should  the  plaintiffs  succeed,  must  be  rendered  con« 
tingent  on  the  accounts  in  the  first  suit. 

Mr.  Temple  and  Mr.  Blunt,  for  the  defendant — The 
original  suit  and  this  suit  cannot  be  connected,  and  the 
parties  ought  not  to  be  put  to  the  unnecessary  expense  of 
this  suit.  The  original  decree  was  right.  It  was  for  a 
general  account  against  the  two  executors.  Simmons  v, 
Guiieridge  points  out  the  rule  to  be  adopted  in  these 
cases.  Under  the  original  bill  Knapman  was  bound  to 
account,  and  the  plaintiff  might  have  exhibited  an  inter- 
rogatory before  the  Master  to  ascertain  whether  Knapman 
was  or  not  indebted  on  a  particular  account.  If  the  Mas- 
ter refused  to  admit  the  interrogatory,  then  it  might  have 
been  proper  to  have  had  a  supplemental  bill.    In  Simmons 
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T.  Gutteridge^  Lord  Erskine,  after  observing  that  a  debt  1836. 
due  by  the  executor  to  the  testator's  estate  is  assets,  and 
that  therefore  an  interrogatory  should  in  all  cases  be 
pointed  to  the  inquiry  whether  he  has  assets  arising  from 
such  a  debt,  proceeds  to  say — '*  If  the  answer  to  that  in^^ 
terrogatory  is,  that  there  is  a  long  account,  and  he  cannot 
say  that  the  balance  is  against  him,  the  Master  must  take 
that  answer,  and  a  bill  must  be  filed."  Such  a  case  as 
that,  however,  is  a  special  case,  and  not  this  case.  AH 
that  is  meant  to  be  said  is,  that  upon  special  circumstances 
involving  long  accounts,  the  parties  may  come  before  the 
Court  by  bill.  They  must,  therefore,  either  pledge  them- 
selves by  a6Sdavit  that  there  is  such  an  account,  or  give 
some  evidence  of  it,  before  they  involve  the  testator's  es- 
tate in  useless  expense.  Here  there  is  a  mere  suggestion 
against  the  defendant's  positive  oath.  The  Master  has 
not  made  his  report,  and  the  plaintiffs  may  at  this  moment 
apply  for  an  interrogatory,  on  the  authority  of  Simmons  v. 
Guiieridge;  but  they  cannot  do  so  without  some  evidence. 
{Alderwn^  B.^ — The  case  of  Simmons  v.  Guiieridge  is  only 
to  the  effect  that  if  the  plaintiff  choose  to  put  the  interro- 
gatory,'[^that  is  the  ordinary  course.  But  here  the  de- 
fendant is  adverse  to  that  course :  why,  then,  should  the 
plaintiffs  not  file  their  bill  at  once  ?  Why  should  they  be 
compelled  to  go  through  an  unmeaning  ceremony  ?]  An 
executor  indebted  to  his  testator's  estate  is  not  like  a  com- 
mon debtor.  The  testator  has  placed  confidence  in  him, 
and  the  Court  will  not  permit  a  bill  to  be  filed  against  him 
except  in  an  extreme  case.  The  testator  says  that  the  ex- 
ecutor's oath  is  to  be  sufficient  for  the  guidance  of  the 
Court  in  relation  to  his  affairs.  It  is  said,  that  if  Gibbon 
had  filed  his  bill  against  Knapman  alone,  the  latter  might 
have  said  that  the  residuary  legatees  were  necessary  parties. 
That  is  not  so.  The  reason  why  residuary  legatees  may 
file  a  bill  against  a  sole  executor  is  that  the  sole  executor 
cannot  sue  himself.    But  where  there  are  several  execu- 
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J886^       tors,  one  may  sue  another  in  equity,  and  the  residuary 
legatees  are  not  necessary  parties.     But  then  it  is  said 
that  there  is  collusion  between  the  executors ;  there  is, 
howeveri  no  express  allegation  to  that  effect,  and  without 
such  an  allegation  the  bill  is  demurrable.  [AUerson^B* — 
Where  is  your  authority  for  that  proposition?    If  you 
satisfy  me  that  allegation  or  proof  of  collusion  is  necessary, 
I  shall  dismiss  this  bill].     Primd  facie  Che  party  having 
the  legal  estate  is  the  party  to  sue ;  and  therefore,  in  the 
case  of  two  executors,  and  a  third  person  debtor,  the  two 
executors  must  sue ;  but  if  one  of  the  executors  is  from 
circumstances  not  in  a  situation  to  sue,  the  only  protector 
left  is  the  other  executor.     The  rule  of  a  Court  of  Equity 
is  that  those  parties  only  shall  appear  upon  the  record  who 
are  necessary  to  protect  particular  interests.    The  resi- 
duary legatees  had  a  clear  right  to  sue  Knapman  qui  exe- 
cutor, but  not  qui  debtor.    In  the  latter  character  the  co- 
executor  alone  was  entitled  to  sue  him.    [Aldersan,  B. — 
In  Simmons  v.  Guiieridge,  Lord  Erskine  says,  that  if  the 
executor  cannot  answer  whether  a  balance  is  due  from  him 
to  the  testator's  estate,  a  bill  must  be  filed.    According, 
therefore,  to  your  argument,  that  is  a  bill  by  a  co-execu- 
tor, and  not  by  legatees].    That  is  the  inference  to  be 
drawn  from  that  dictum ;  and  it  is  submitted,  that  even 
such  a  bill  could  only  be  filed  upon  a  special  case  made 
that  the  executor  would  not  or  could  not  act  in  the  ori- 
ginal suit*     Here  the  executor  can  act  in  the  original  suit. 
Another  circumstance  is,  that  the  plaintiffs  have  taken  a 
decree  to  revive  the  original  suit,  and  they  have  filed  this 
bill  as  an  original  bill,  in  the  nature  of  a  supplemental  bill. 
If  in  this  suit  they  prove  the  defendant  to  owe  100/.  on 
the  building  transaction,  they  may  have  the  costs  of  this 
suit  against  him ;  and  yet,  in  the  other  suit,  he  may  shew 
that  there  is  a  balance  in  his  favour.   The  Court  therefore 
ought,  at  all  events,  to  retain  this  bill  till  the  accounts  are 
taken  in  the  other  suit,  and  see  what  evidence  there  is 
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against  him.  His  oath  is  to  be  taken  primd  facie  in  Iiia 
favour.  The  plaintiffs  come  too  soon  with  the  supple* 
mental  suit. 

Mr.  SimpUnson^  in  reply. — Bowsher  v.  WalUns  (a)  id 
an  express  authority  to  shew  that  the  plaintiffs  have  a  right 
to  sue  the  debtor  executor  without  charging  collusion 
with  the  co-executor.  [AUerson,  B. — Where  there  is  an 
equitable  demand,  which  cannot  be  enforced  at  law,  it  is 
not  necessary  to  charge  collusion  with  the  executor ;  and 
this  will  be  the  case,  i  mtdio  fortiori,  where  the  accounting 
party  is  the  executor.  That  appears  to  have  been  Lord 
Hardwicie's  opinion  in  the  case  referred  to,  in  Bowsher  ▼• 
Waikins*  Now  here  there  is  an  equitable  demand  against 
the  executor].  It  is  clear  that  the  legatees  may  enforce 
that  demand  against  him.  It  is  no  answer  to  this  to  say 
that  the  co«executor  might  have  filed  a  bilL  It  is  not 
denied  that  he  might;  but  if  he  had,  he  must  have  made 
the  residuary  legatees  parties.  If  not,  the  only  resuk 
would  have  been  that  the  defendant  would  have  insisted 
that  his  right  to  retain  was  equal  to  the  plaintiffs*  right  to 
sue. 

The  objection  as  to  the  costs  of  this  suit  is  immaterial, 
because  the  plaintiffs  only  ask  that  this  may  be  considered 
aa  a  supplemental  bill,  and  may  be  brought  before  the 
same  Master  as  the  original  bill. 

Al0ER8ON,  B. — I  do  not  think  that  this  is  a  case  of 
collusion;  but  it  appears  to  me  that  the  plaintiffs  are 
entitled  to  the  relief  which  they  pray,  against  the  de- 
fendants ICnapman  and  Gibbon.  It  appears  that  the. 
original  or  first  bill  was  filed  by  the  plaintiffs  against 
Knapman  and  Gibbon,  the  two  executors  of  William 
Gibbon  the  testator,  for  the  purpose  of  having  an  ac- 
count taken  of  the  assets  of  the  testator  which  had  come 

(a)  1  Rus6.  &  M.  277. 
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1836.  to  their  hands.  On  that  occasion  there  was  a  special 
CRopfsa  charge  made  by  the  bill,  that  Knapman  had  received  a 
^    <^*  sum  of  607/.I  the  amount  of  a  debt  due  from  himself  to 

K,NAPMAIf 

the  estate  of  the  testator;  and  that,  on  taking  the  account, 
he  ought  to  be  charged  with  that  sum.  Now,  by  his  an- 
swer, he  expressly  negatived  this  debt,  and  on  the  other 
hand,  he  stated,  that  instead  of  any  sum  being  due  from 
him,  there  was  a  balance  of  about  80^.  due  from  the  testa- 
tor's estate  to  him.  In  that  state  of  the  case  the. cause 
came  to  be  heard  before  Lord  Lyndhurst,  and  he  was 
satisfied  with  the  answer  of  Knapman,  and  directed  an 
account  to  be  taken  before  the  Master  in  general  terms, 
excluding  the  debt  of  627/.  Subsequently  the  parties 
went  before  the  Master,  and,  on  that  occasion,  the  plain- 
tiffs claimed  the  same  amount  of  debt,  when  the  Master, 
in  the  execution  of  Lord  Lyndhursfs  deicree,  excluded 
this  sum  from  his  consideration,  it  appearing  that  this 
sum  of  6S7/.  was  claimed,  not  as  a  debt  due  in  the  ordinary 
way,  for  money  lent  to  Knapman,  but  as  the  balance  of 
an  account  between  Knapman  and  the  testator,  upon  a 
joint  speculation  in  buildings,  in  which  they  must  be  con- 
sidered partners,  and  in  that  respect  liable  in  equity  to 
account  the  one  to  the  other,  but  in  no  respect  liable  at 
law.  Under  these  circumstances,  there  being  no  charge 
in  the  bill  of  any  account  to  be  taken  between  Knapman 
and  the  estate  of  the  testator,  the  Master  and  Lord  Lynd- 
hurst  excluded  its  consideration,  and  treated  it  as  coming 
within  the  rule  laid  down  by  Lord  Erskine  in  Simmons  v. 
CftUteridgef  that  a  bill  must  be  filed  for  the  purpose  of 
taking  such  an  account,  unless  the  executor  admit  expli- 
citly that  the  debt  is  due  to  the  testator's  estate. 

In  consequence  of  this  defect  in  the  original  bill,  a  sup- 
plemental bill  has  been  filed,  in  order  to  give  the  parties 
an  opportunity  of  making  that  case  from  which  they  were 
excluded  by  the  form  of  the  previous  bill.  A  supplemental 
bill,  according  to  the  authorities,  may  be  filed  for  the  pur- 
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pose  of  supplying  defects  in  the  original  bill,  and  even  in  1836. 
aid  of  the  decree.  This  seems  to  fall  within  that  principle ; 
it  is  a  bill  filed  to  supply  a  defect  in  the  former  bill,  and 
in  aid  of  a  decree  pronounced  by  Lord  Lyndhurst,  be- 
tweeen  legatees  on  one  side  and  executors  on  the  other. 
It  is  admitted  that  if  this  bill  is  properly  filed,  the  answer 
of  the  executors  gives  the  plaintiff  a  right  to  this  account 
The  defendants  do  not  state  any  thing  in  their  answerjwhich 
excludes  the  account  from  the  Master's  office ;  and  the  mo- 
ment they  admit  an  open  account  of  this  nature,  it  be- 
comes convenient  for  a  Court  of  Equity  to  adjust  it  finally. 
Therefore,  without  pronouncing  what  may  be  the  ulti- 
mate result,  I  shall  direct  it  to  be  taken  as  prayed  by  the 
bill. 

I  think  that  Gribbon  should  have  his  costs  in  this  suit. 

I  do  not  think  that  it  was  necessary  to  charge  collusion 
between  the  defendants.  The  executor  of  an  executor 
who  was  a  partner  is  out  of  the  rule. 

Decree  accordingly. 


Bainbridgrv.  Lord  Asuburton.  JkcXAik. 

Y  the  will  of  Lady  6.  Beauclerk,  certain  real  estates  Tnutet,  after 

were  vested  in  Aubrey,  Earl  of  Burford,  Thomas  Brand,  real  ciiatee  to 

and  Alexander  Adair,  and  their  heirs, upon  certain  trusts  J^IhgaTeMd 

for  the  benefit  of  the  plaintiifs.     The  will  contained  a  deTised  aU  hit 

real  estates,  not 

direction  that  upon  the  death  or  refusal  to  act  of  either  of  before  dispoied 
the  trustees  therein  named,  or  of  any  future  trustee  or  ^  A^B.,hL  ' 
trustees  to  be  appointed  for  the  purposes  therein  men-  Jj^f^f^j!!/' 
tioned,  or  any  of  them,  a  new  trustee  or  trustees  should  and  assigni, 
from  time  to  time  be  named  or  chosen  by  such  trustees,  or  the  tenon  and 
the  survivors  or  survivor  of  them,  in  order  to  continue  J^Swd^eiy^ 
and  carry  on  the  same  trusts ;  to  the  end  that  there  might  ^\  ^  ^^  ^^ 

•         Ml  «   their  own  me 

always  be  three  persons  in  being  for  the  support  and  andbeoeilt:— 

management  of  the  affiurs  of  the  said  trusts.  u„Vr  this  de- 

vise, tho  frnst 
estate  pasted. 


S4e 
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1836. 
Baiwbkidoe 

V. 

Lord 

AtBBURTON. 


The  frustees  all  died  without  ever  having  executed  the 
power  of  appointing  new  trustees.  Mr.  Adair,  who  was 
the  survivor  of  them,  by  his  will,  after  devising  certain 
specific  real  estates  to  various  persons,  gave  and  devised 
all  his  real  estates,  not  thereinbefore  otherwise  disposed  of, 
unto  the  defendant,  Lord  Ashburton,  described  in  the  will 
as  the  testator's  godson  Alexander  Baring,  bis  heirs, 
executors,  administrators,  and  assigns,  according  to  the 
tenure  and  nature  thereof  respectively,  to  and  for  his  and 
their  own  use  and  benefit. 

The  defendant  having  declined  to  appoint  a  new  trustee, 
on  the  ground  that,  under  the  circumstances^  the  power  of 
appointment  was  no  longer  capable  of  being  carried  into 
effect,  the  present  bill  was  filed  for  the  purpose  of 
having  a  new  trustee  appointed,  and  that  the  defendant 
might  convey  the  trust  property  to  him ;  and  the  only 
question  was,  whether  the  trust  estates  were  devised  to 
the  defendant  by  the  will  of  Mr.  Adair. 


Mr.  Simpkinson  and  Mr.  Heberden,  for  the  plaintiffs. — 
The  principle  is,  that  under  general  words  in  a  will,  a  trust 
estate  will  pass  unless  a  contrary  intention  can  be  collected 
from  other  parts  of  the  instrument:  Marlow  t.  Smiih  (a). 
Ex  parte  Sergison  (A),  Roe  d.  Reade  v.  Reade  (c),  Lord 
Braybroke  v.  Inskip  {d)»  The  cases,  which  seem  at  first 
sight  at  variance  with  this  principle,  in  reality  support  it: 
Duke  of  Leeds  v.  Munday  (e),  AUorney-General  v.  Bui' 
ler  (/),  Ex  parte  BretteU  {g).  Ex  parte  Morgan  (A),  In 
re  Horsfall  (i).  In  the  majority  of  those  cases,  in  which 
it  was  held  that  the  legal  interest  in  the  trust  estate  did 
not  pass  to  the  devisee,  there  was  either  a  direction  to  pay 


(a)  2  p.  W.  198, 

(b)  4Vc8. 147. 

(c)  8T.R.  118, 
{d)  8  Ves.  417. 
(e)  8  Ves.  348. 


(/)  6  Ves.  339. 
(g)  6  Ves.  677. 
(A)  10  Ves.  101, 
(i)  I  M'Clel.  &  Y.  292. 
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debts,  or  legacies  were  charged  on  the  estate,  or  there 
were  other  words  from  which  it  was  to  be  inferred  that  all 
the  estates  coming  to  the  devisee  were  to  be  enjoyed  by 
him  beneficially.  Any  words  however,  to  have  that  effect, 
must  be  very  clear  and  precise.  In  Ex  parte  Breitell,  a 
general  residuary  devise  to  the  testator's  natural  son  and 
his  heirs,  **  to  and  for  his  and  their  own  proper  use  and 
behoof,**  was  held  by  Lord  El€lon  not  to  pass  a  trust  estate. 
But  in  the  subsequent  case  of  Lord  Braybroke  v.  Inskip, 
Lord  Eldon  explained  that  the  mere  words  "  own  use  and 
behoof,"  &c.,  would  not  affect  tKe  general  rule,  unless  there 
were  other  parts  of  the  will  which  had  that  tendency. 


)836. 
Bainbridob 

9. 

Lord 
AsaBusTos. 


Mr.  De  Gex,  for  the  defendant,  submitted  to  the  judg* 
ment  of  the  Court. 

Aldeeson,  B.  -In  Lord  Braybroke  v.  Inekip,  Lord 
EUon  put  the  case  upon  this  ground,  that  in  order  to  pre* 
vent  the  trust  estate  passing  to  the  devisee,  there  must  be 
words  to  confine  the  devisee  to  that  property  in  which  he 
was  to  have  the  beneficial  interest ;  and  he  explains  the 
case  of  Ex  parte  BretteU^  as  not  turning  merely  upon  the 
words  *'  to  his  own  use  and  behoof,"  bat  upon  the  cir- 
cumstances of  the  case.  The  devise  was  to  an  infant, 
who  was  the  testator's  natural  son,  and  Lord  Eldon 
thought,  that  taking  the  whole  will  together,  the  testator 
intended  the  devisee  to  take  an  estate  which  he  could 
enjoy  as  beneficially  as  he  could  his  own. 

Here  the  words  of  the  will  are  very  general,  and  there 
is  noUnng  to  prevent  the  Court  from  putting  upon  them  as 
large  a  construction  as  possible,  in  order  to  give  effect  to 
the  intention  of  the  testator.  It  would  be  a  very  minute 
extinction  to  draw  any  line  between  the  words  *'  benefit" 
and  '*  behoof."    The  decree  must  therefore  be  as  prayed. 


Decree  accordingly. 


vrr  CA3M3  n  tiic 


Iftm.  iSiL      ^  p€Kri€  Asseslxt — In  tbe  Matter  of  the  Stratford 

Bridge  Iwmrowemeat  Act. 


tm4twlktmm,    tJ NDER  an  act  psuMd  B  the  9th  jcar  of  the  rdgn  of 


finlitiljii^t   King  George  the  Foorthy  for  Biaiiitaioiiig  and  repRtriog  the 


** ^y^^  bridge  over  the  river  Anm,  near  Stratfind-upon-ATODy  all 
ibe  dMvdkww'  bodies  poEtic,  corporate,  or  coII^;iate,  corporations  aggre- 
Mtn  0itkt  gate  or  sole*  tenants  in  taO  or  for  Efe,  hosbands,  guardians, 
^^1^^!^  tmstees,  feoffees  in  trust  for  diaritable  and  other  purposes, 
'^^ft'^^i  counnittees,  executors  and*  administrators,  &c»  are  autho- 
t#  iHmikAit  med,  tar  the  porpose  of  carrying  the  act  into  execution,  to 
fHw^S^tTaOi  ^^  '^  etmwej  any  houses,  buildings,  lands,  tenements,  and 
hereditaments  of  which  they  may  be  seised  in  fee  simple 
to  the  commisioners  appointed  by  the  act.  The  act  then 
directs  that  the  purchase  money  (exceeding  200^)  shall 
dMrtlwr^doa  ^  P*>^  >°^  ^^  Bank  of  England,  vith  the  privity  of  the 
^  *^*2*^  Accountant-general  of  this  Court,  to  his  account,  •*  Ex  parte 
cfccM  moagf  tbe  commissioners  for  repairing  the  bridge,**  &e.,  to  be  ap- 
itnted  in  Sm'  plied  in  the  purchase  of  lands  to  be  settled  to  the  like 
h«H«  ^^^»  ^'f  ^^'^  ^^^^  ii^  ^^  meanwhile,  and  until  such  pur- 
chase shall  be  made,  the  money  shall  be  invested  in  the 


in  wbkh  Che  name  of  the  Accountant-General  in  the  purchase  of  3/. 

OTUbi^bcd!  P^'^  cent.  Consolidated  or  3/.  per  cent.  Reduced  Bank  An- 

ArM^fcfthat  nuities;  the  dividends  from  time  to  time  to  be  paid,  by 

•ii4  oYcrwcn,  order  of  the  Court  of  Exchequer,  to  the  person  or  per- 

porat? •Mir''  sons  who  would  for  the  time  being  have  been  entitled  to 

to  «  attTT^  ^^  rents  and  profits  of  the  lands  thereby  directed  to  be 

powtr  of  attor-  purchased. 

rliinsaparty  Under  the  will  of  Sir  Hugh  Chesnall,  Knt«,  certain 

fvcfiverhedtvi-  freehold  messuages  and  lands  situate  at  Stratford*upon- 

^•f***^''**®*^'  Avon  were,  at  the  time  of  the  contract  after  mentioned, 

noiwUnwanoins 

fluctuationt  In     vested  in  six  persons,  as  feoffees  in  trust  for  the  relief  of 

Identity  of  the     the  poor  of  the  parish  of  Clifford  Chambers.    In  1834>,  a 

SJwriuon!****   contract  was  entered  into  between  the  feoffees  and  the 

commissioners   under  the  act,  for  sale  of  part  of  the 
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premises,  consisting  of  a  blacksmith's  shop,  with  its  ap-         1836. 
purtenancesy  to  the  commissioners  J  at  the  price  of  ISSL,      Exparu 
and  soon  afterwards  a  proper  conveyance  to  the  commis-     Annkslbt. 
sioners  was  executed  by  five  of  the  feoffees,  (the  other 
refusing  to  join),  and  the  purchase  money  was  paid  into 
Court. 

A  petition  was  afterwards  presented,  in  the  name  of  the 
rector  of  the  parish  of  Clifford  Chambers  and  the  feoffees, 
praying  that  until  an  eligible  purchase  of  lands  could  be 
found  the  purchase  money  might  be  invested  in  the  pur- 
chase of  3L  per  cent.  Consols,  in  the  name  of  the  Account- 
ant-general, and  that  the  dividends  might  be  paid  to  the 
petitioners ;  and  an  order  was  made  to  that  effect.  It  oc- 
curred, however,  to  the  counsel  for  the  petitioners,  that  a 
difficulty  would  arise  from  the  unwilling  feoffee  refusing 
to  join  in  appointing  an  attorney  to  receive  the  dividends. 
Accordingly,  the  order  not  having  been  drawn  up, 

Mr.  Faber  applied  to  the  Court  to  vary  the  order,  by 
directing  the  dividends  to  be  paid  to  the  feoffees,  or  any 
of  them,  or  such  person  as  they  or  any  five  of  them  should 
appoint. 

The  Lord  Chief  Baron  said  that  the  charity  estates 
were  taken  out  of  the  feoffees  by  the  stat.  69  Geo.  8,  c.  1S« 
s.  17(a),  and  vested  in  the  churchwardens  and  overseers 

(a)  Which  enacts,  "  That  all  spectivel]^  and  their  successors,  in 

buildings,   lands,   and    heredita-  trust  for  the  parish;  and  such 

ments  which  shall  be  purchased,  churchwardens  and  overseers  of 

hired,  or  taken  on  lease  by  the  the  poor,  and  their   successors, 

churchwardens  and  overseers  of  shall  and  may,  and  they  are  hereby 

the  poor  of  any  parish,  by  the  empowered,  to  accept,  take,  and 

authority  and  for  any  of  the  pur-  hold,  in  the  nature  of  a  body  cor- 

poses  of  this  act,  shall  be  con-  porate,  for  and  on  behalf  of  the 

veyed,  demised,  and  assured  to  the  parish,  all  such  buildins^s,  lands, 

ehurchwardens  and  overseers  of  and  hereditaments,  and  also  all 

the  poor  of  every  such  parish  re-  other  buildings,  lands,  and  heredita^ 

VOL.  II.                                            A  A                                           EQ.  EX. 
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1836.        of  the  parish ;  and  he  suggested  that  the  petition  would 
^^    ^^^       probably,  on  that  account,  require  amendment.  His  Lord- 
ANMEtLBT.     ship  referred  to  Doe  d.  Jackson  v.  Hiley  (a). 

The  petition  was  accordingly  amended,  by  making  the 
churchwardens  and  overseers  of  CliflTord  Chambers  co- 
petitioners  with  the  willing  feoffees,  striking  out  the  name 
of  the  unwilling  feoffee,  and  praying  that  the  investment 
might  be  made  in  the  names  of  the  churchwardens  and 
overseers,  and  that  the  dividends  might  be  paid  to  the 
rector  of  the  parish  for  the  time  being. 

Mr.  FabcTj  on  mentioning  the  petition  again,  stated  that 
it  was  proposed  to  pay  the  dividends  to  the  rector,  in  order 
to  avoid  the  expense  of  a  new  power  of  attorney  upon 
every  change  of  churchwardens  and  overseers. 


mentt  belonging  to  tuck  parishf"  &c. 
The  words,  '*  belonging  to  such 
parish,"  are  to  be  taken  in  their 
popular  sense:  Doe  v.  Terry,  4 
Ad.  &  Eli.  274. 
(a)  10  B.  &  C.  885.    In  The 

Attorney-General  v. ,  7th 

April,  1837  \fix  relatione),  it  ap- 
pears that  the  Yioe-Chancellor 
held  that  the  69  Geo.  3,  c.  12,  did 
not  apply  to  copyholds.  A  re- 
ference had  been  directed  to  the 
Master  to  appoint  trustees  for  a 
charity  estate,  consisting  of  copy- 
holds, and  to  approve  of  a  new 
scheme.  The  Master  refused  to 
appoint  trustees ;  holding,  on  the 
authority  of  Doe  v.  Ht/ey,  that  the 
copyhold  was  vested  in  the  church- 
wardens and  overseers;  but  he 
approved  of  a  scheme.  The  re- 
port was  excepted  to,  on  the  ground 
that  he  ought  to  have  appointed 
trustees;  but  that,  if  the  copy- 


holds vested  in  the  churchwardens 
and  overseers,  then  that  the  Court 
had  no  power  to  direct  a  scheme. 
The  Vice-Chancellor  said,  that  it 
would  be  very  extraordinary  if 
copyholds  could  be  vested  in  the 
churchwardens  and  overseers  as 
a  corporation  under  the  act,  as  it 
would  deprive  the  lord  of  all  bis 
fines;  and  whatever  might  be  the 
case  as  to  freeholds,  which  it  was 
not  necessary  for  him  to  consi- 
der, the  Court  of  King*s  Bendi 
had  not  decided  that  copyholds 
were  within  the  act,  and  he  cer* 
tainly  should  not  do  so.  The  ex- 
ceptions were  allowed,  and  it  was 
referred  back  to  the  Master  to 
review  his  report.  His  Honour 
seemed  to  doubt  the  authority  of 
Doe  V.  Hiley:  it  has,  however, 
been  treated  as  law  in  Doe  v.  Terry, 
4  Ad.  &  EU.  274;  Doe  v.  Cockeil, 
Id.  478. 


Anneslet. 
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The  Lord  Chief  Baron  asked  whether  the  act,  which  ^®^- 
made  the  churchwardens  and  overseers  a  corporation  For  E*  parts 
these  purposes,  did  not  give  them  a  common  seal,  under 
which  they  might  appoint  an  attorney,  w^hose  office  would 
not  cease  on  a  change  in  the  body.  Upon  referring  to  the 
act,  however,  this  appeared  not  to  be  the  case,  and  ac- 
cordingly his  Lordship  made  the 

Order  as  prayed. 


Smith  v.  Smith.  Nov.  15th. 

TVlLLIAM  SMITH,  by  his  will,  after  directing  pay-  The  dream- 
ment  of  his  just  debts,  &c*,  gave,  devised,  and  bequeathed  puty  wbohM 
all  his  real  and  personal  estate,  whatsoever  and  where-  Sm^nhe  tai^ 

soever,  unto  his  daughter,  Ann  Smith,  and  three  other  tttor't  rwU  and 

,  ,     -    .  ,        .  pffwonil  effect! 

persons,  their  heirs,  executors,  admmistrators,  and  assigns,  it  an  unccrtifi* 

upon  trust,  out  of  the  rents,  dividends,  and  produce  of  his  Mdwignotiml 

said  real  and  personal  estate  to  raise  and  pay  certain  an-  ^*°**^  *"J*" 

nuities,  and  amongst  them  an  annuity  of  10/.  per  annum  teitator,  is  not 

to  his  grandson,  Frederick  Smith,  for  his  life,  and  an  reuon  to  induce 

annuity  of  35/.  per  annum  to  his  son,  Henry  Sweeting  Jjl^^^  ^ 

Smith,  for  his  life;  which  latter  annuity  the  testator  di-  ceiver  before 

«  1  .  1  1        1       rf.  1  .  Mtwer,  where 

rected  his  trustees  to  pay  into  the  proper  hands  of  his' son  tevena  of  the 

by  monthly,  quarterly,  or  half-yearly  payments,  at  their  Ms^ed'dedlne 

discretion,  and  so  as  his  receipt  only  should  be  a  discharge,  J^*^^^^"^*** 

and  not  the  receipt  of  any  assignee  or  assignees  under  any      Qmm,  how 

authority  derived  from  him;  and  upon  further  trust  to  claiming  in  dif- 

pay  and  divide  the  surplus  income  and  produce  of  his  said  einjoiii°M**^' 

real  and  personal  estate  unto  and  equally  between  his  pWniiftina 

children  respectively,  save,  as  therein  mentioned,  as  (o  the  end  guppie- 

share  of  his  son  Joseph  Smith.    And  from  and  after  the  "*" 

decease  of  his  said  children,  the  testator  directed  that 

his  said  trustees  should  receive  and  take  the  rents,  issues, 

and  produce  of  all  his  said  real  and  personal  estate  and 

A  Ag 
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1936.  effects,  and  pay  and  divide  the  same  unto  and  equally 
between  all  his  surviving  grandchildren  who  should  then 
be  living,  share  and  share  alike,  until  the  youngest  should 
attain  twenty-one  years ;  and  upon  the  youngest  of  them 
attaining  such  age,  upon  trust  that  they  the  said  trus- 
tees, and  the  survivors  and  survivor  of  them,  should  sell 
and  dispose  of  all  his  said  real  and  personal  trust  es- 
tate and  effects,  apd  turn  the  whole  thereof  into  ready 
money,  and  pay  and  divide  the  same,  with  such  parts 
thereof  as  should  consist  of  monies  and  securities  for 
money,  unto  and  equally  between  all  such  of  his  said 
grandchildren,  and  the  children  or  child  of  any  such 
grandchild  as  might  be  then  dead,  leaving  lawful  issue ; 
such  children  or  child  to  take  only  his  or  their  parent's 
share.  And  the  testator  appointed  Ann  Smith  and  the 
three  other  trustees  to  be  his  executors. 

The  testator  died  in  November,  ISg^,  leaving  several 
children  surviving  him,  amongst  whom  were  Henry  Sweet- 
ing Smith,  his  eldest  son  and  heir-at-law,  and  Ann  Smith, 
his  daughter.  Ann  Smith  proved  the  will  in  May,  1825, 
and  took  upon  herself  the  execution  of  the  trusts,  and 
entered  into  possession  of  the  real  and  personal  estates. 
The  other  executors  renounced  probate,  and  by  deed  dis- 
claimed the  trusts.  Ann  Smith  died  in  October,  ISSt, 
having  previously  made  her  will,  whereby  she  appointed 
William  Bevan  and  John  Farr  her  executors.  The  latter 
alone  proved  the  will,  the  former  renouncing  probate. 

In  Trinity  Term,  1835,  Frederick  Smith,  the  testator's 
grandson,  filed  his  bill  against  John  Farr,  and  against  the 
children  and  other  grandchildren  of  the  testator,  praying 
that  accounts  might  be  taken  of  the  testator's  personal 
estate,  and  of  the  rents  and  profits  of  his  real  estate  come 
to  the  hands  of  Ann  Smith  and  John  Farr,  or  either  of 
them ;  that  a  receiver  might  be  appointed ;  that  Farr  might 
be  restrained  by  injunction  from  further  interference  with 
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the  testator's  property,  and  that  the  rights  and  intei'ests  of        1^36; 
the  several  parties  might  be  ascertained.  difrrtf 

In  October,  1835,  Frederick  Smith  died,  and  soon  after-  v. 

wards  the  present  bill  was  filed  by  his  widow,  who  was 
his  administratrix,  and  his  infant  children,  against  the 
same  parties  as  were  defendants  to  the  original  suit,  prary- 
ing  that  the  former  suit  might  be  revived  ;  that  the  arrears 
<^ Frederick  Smith's  annuity  might  be  paid  to  the  widow; 
that  under  the  circumstances  stated  in  the  bill,  the  de- 
fendant Henry  Sweeting  Smith  might  be  decreed  to  ac^ 
count  for  all  sums  received  by  him  on  account  of  the  real 
and  personal  estate  of  the  testator,  and  might  be  restrained 
from  collecting  or  receiving  any  part  of  that  estate  ;  and 
that  a  receiver  might  be  appointed,  &c. 

The  present  bill  charged  that  the  plaintiffs  had  disco- 
vered that  upon  the  death  of  Ann  Smith  letters  of  admin- 
istration de  bonis  non  of  the  testator,  William  Smith,  had 
been  granted  to  the  defendant,  Henry  Sweeting  Smith, 
and  that,  by  virtue  of  such  letters,  he  bad  entered  into 
possession  of  the  testator's  personal  estate,  and  had  also, 
as  the  testator's  heir-at-law,  entered  into  the  possession  of 
the  real  estates.  The  bill  then  contained  charges  against 
Smith,  of  which  the  details  are  contained  in  the  affidavits 
hereafter  referred  to. 

The  defendant  not  having  yet  put  in  his  answer,  a  mo- 
tion was  now  made  for  a  receiver,  upon  the  affidavits  of 
Joseph  Smith,  one  of  the  testator's  sons,  M.  A.  Smith,  the 
widow  of  Frederick  Smith,  and  other  persons.  Those  affi- 
davits stated  that  the  defendant,  having  upon  Ann  Smith's 
death  come  into  the  rents  and  profits  of  the  testator's  estate, 
immediately  changed  his  residence,  and  lived  at  much 
greater  expense  than  before  ;  that  he  had  constantly  re- 
fused to  pay  the  share  which  Ann  Smith,  if  living,  would 
have  been  entitled  to,  of  the  dividends  and  rents,  to  the 
parties  interested  tberein,or  to  pay  the  arrears  of  Frederick 
Smith's  anriuity  to  his  widow  ;  that  the  defendant  had  very 
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1836.  little  property  beyond  what  he  was  entitled  to  under  the  will, 
and  his  half-pay  as  a  lieutenant  in  the  local  militia,  and  that 
he  was  an  uncertificated  bankrupt;  that  Frederick  Smith 
occupied  a  house  belonging  to  tiie  testator,  for  which,  at  the 
time  of  this  motion,  there  was  due  1467.  for  rent;  that,  on 
the  other  hand,  at  the  death  of  Ann  Smith,  there  was  due  to 
F.  Smith  100/.  for  the  arrears  of  his  annuity;  that  the 
widow  was  ready  and  willing  to  pay  the  difference  (45/.), 
but  was  afraid  of  so  doing  by  reason  of  the  embarrassed 
circumstances  of  the  defendant;  that  the  defendant  had, 
in  October,  1836,  distrained  the  goods  of  the  widow  for 
178/.  rent,  whi<^h  goods  were  replevied;  that  the' defend- 
ant had  misapplied  the  monies  of  the  testator,  and  if  per- 
mitted to  continue  in  the  receipt  of  them,  the  greater  part 
would  be  lost  to  the  estate  of  the  testator,  &c. 

The  defendant,  by  his  aflSdavit,  denied  all  the  allegations 
on  the  other  side  as  to  the  change  in  his  mode  of  living, 
except  that  he  admitted  having  changed  his  abode  on  Ann 
Smith's  death,  for  the  purpose  of  more  conveniently  ad- 
ministering the  testator's  estate.  He  stated  that  shortly 
after  the  death  of  Ann  Smith,  he,  as  her  heir-at-law,  with 
the  full  consent  and  approbation  of  the  several  adult 
parties  interested,  either  on  their  own  behalf  or  that  of 
infant  children,  received  the  rents  and  profits  of  the  testa- 
tor's real  estate,  and  administered  his  personal  estate  which 
had  been  left  unadministered ;  and  that  his  brother,  Joseph 
Smith)  the  deponent  on  the  other  side,  was  one  of  his 
bondsmen  on  taking  out  letters  of  administration  €le 
bonis  non.  That  all  which  the  deponent  had  received  of 
Ann  Smith's  share  had  been  paid  by  him  to  the  parties 
entitled,  but  that  part  of  it  had  not  been  paid  over  to  him. 
That  in  addition  to  the  rent,  which  he  stated  to  be  17SL, 
there  was  a  debt  due  on  an  unsettled  account  between  the 
estate  of  Frederick  Smith  and  that  of  the  testator.  That 
the  deponent  had  always  paid  the  annuities  as  soon  as  due, 
and  frequently  in  advance.     He  then  stated  that  he  was 
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possessed  of  income  beyond  what  he  took  under  the  will  1836. 
and  his  half-pay ;  but  he  admitted  that  he  was  a  bankrupt 
thirty-eight  years  ago^  and  he  could  not  recollect  whether 
he  obtained  his  certificate  ;  he  stated » howeveri  that  shortly 
after  his  bankruptcy  he  entered  his  Majesty's  service,  and 
that  his  affairs  were  settled  by  his  father. 

Mr.  Simpkinson  and  Mr,  Kent/on  Parker,  for  the  motion. 
This  is  not  the  case  of  an  application  against  an  executor 
or  trustee  ap]>ointed  by  the  testator  himself.  In  that  case 
it  would  be  more  difficult  to  object  that  the  party  was  in 
embarrassed  circumstances  or  a  bankrupt;  for  if  the  testator 
chose  to  appoint  such  a  person,  no  one,  probably,  would 
have  a  right  to  complain.  But  this  is  the  case  of  a 
person  upon  whom  the  trusts  of  the  will  have  devolved  by 
operation  of  law,  and  in  whom,  as  it  appears  on  the  face 
of  the  will,  the  testator  had  no  confidence.  In  bequeath- 
ing the  annuity  of  3a/.  to  this  son,  the  testator  studiously 
guards  against  the  payment  of  it  to  any  person  except  to 
the  party  himself,  giving  the  trustees  a  discretionary  power 
to  dole  it  out  as  occasion  might  require, — either  weekly, 
monthly,  or  quarterly  (a).  The  affidavits  establish  that  the 
party  is  an  uncertificated  bankrupt,  and  has  little  or  no  pro- 
perty, and  that  upon  the  receipt  of  the  testator's  property 
he  changed  his  house  and  mode  of  living.  Besides^  he  has 
omitted  to  pay  the  annuities.  This  is  a  strong  case.  The 
application  is  made  on  behalf  of  almost  all  the  parties 
beneficially  interested ;  and  under  such  circumstances,  in- 
dependently of  the  fact  of  bankruptcy,  the  plaintiffs  are 
entitled  to  a  receiver  :  Brodle  v.  Barry  (6).  The  point  as 
it  relates  to  an  uncertificated  bankrupt,  has  also  been 
decided :  Gladdon  v.  Stoneman  (c).  In  these  cases  the  re- 
ceiver was  appointed  before  answer.  Here,  though  the  party 

(a)  But  the  Bame  clause  was         (6)  3  Mer.  695. 
added  to  the  bequests  to  other  an-         (c)  1  Madd.  143. 
nuitants. 


SSS  KQVITT  CASES  IN  THB 

I836L        hsB  not  put  in  an  answer,  he  has  answered  the  plaintiffs^ 
affidavits. 

Mr.  Piggotti  for  defendants  entitled  to  annuities  in  pos- 
session and  shares  in  tlie  residue. — ^Tlie  testator  neter  in- 
tended that  Henry  Smith  should  have  any  controtti  ov^r 
the  rents  and  profits.  The  language  of  the  will  is  very 
strong  to  that  effect.  Where  a  trustee  or  executor  ap- 
pointed by  a  testator  becomes  bankrupt  after  the  date  of 
the  willy  although  the  fact  of  bankruptcy  is  known  to  the 
testator,  a  receiver  will  be  appointed:  Langley  v.  Hawh  (a). 
Here  the  tnist  was  not  imposed  upon  the  party  by  the 
testator,  but  by  operation  of  law. 

Mr.  6*  Richards  and  Mr.  Putter,  for  the  defendanti 
Henry  Sweeting  Smith. — If  at  the  hearing  it  is  impossible 
for  the  plaintiffs  to  have  a  decree,  your  Lordship  will  not 
make  an  interim  order  for  a  receiver*  This  suit  has  been 
attempted  to  be  revived  on  the  death  of  Frederick  Smith, 
the  plaintiff;  the  new  plaintiffs  being  the  widow  and 
children  of  Frederick  Smith.  But  tl>e  suit  so  revived  is 
irregularly  framed,  the  plaintiffs  not  having  a  commen  in- 
terest. The  children  take  by  substitution,  and  cannot 
therefore  join  as  plaintiffs  with  the  widow,  who  claims 
through  Frederick  Smith.  The  bill  therefore,  as  the  re^ 
cord  now  stands,  must  be  dismissed  at  the  hearing,  and  on 
that  ground  alone  this  motion  ought  to  be  refused^ 

Another  ground  on  which  the  Court  will  dismiss  this 
application  is,  the  nature  of  the  interest  of  the  parties 
who  make  it.  Mow,  one  of  the  plaintiffs,  the  widow,  has 
no  interest  in  the  rents  and  profits.  She  claims  the  arrears 
of  an  annuity,  but  having  been  in  possession  of  the  tests^ 
tov's  property,  she  has  satisfied  herself  what  was  due  for 
arrears.    So  far  from  being  entitled  as  representative  to 

(a)  5Madd.4(r. 
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any  poriion  of  the  rents,  she  admits  that  there  is  a  debt  19S6. 
of  46/.  due  from  her.  What  interest  then  has  she  in 
this  application?  The  other  plaintiflb  are  the  great-grand- 
children of  the  testator*  They  have  no  claim  upon  the 
rents  and  profits  now ;  though  they  have  an  interest,  but 
only  a  contingent  interest,  in  the  corpus.  It  is  not  said, 
howerer,  that  the  defendant  has  mismanaged  the  rents. 
Some  only  of  the  defendant's  brothers  concur  in  this  ap-> 
plication*  They  who  do  ought  to  have  filed  a  cross  bill, 
and  the  defendant  would  then  have  had  their  responsibi- 
lity for  costs. 

With  respect  to  the  personalty,  there  is  no  allegation 
that  any  personal  estate  is  now  outstanding.  The  letters 
of  administration  were  obtained  by  the  defendant  so  far 
back  as  1824,  and  it  is  not  said  that  ha  did  not  then  perform 
his  duty  as  administrator.  Besides,  the  very  man  who 
now  attempts  to  throw  a  slur  upon  his  character  was  his 
bondsman  to  the  Ecclesiastical  Court.  No  application 
waa  made  for  a  receiver  till  after  a  distress  was  put  in. 
It  was  well  known  to  all  parties  that  he  was  an  uncertifi- 
cated bankrupt;  his  bankruptcy  having  occurred  thirty- 
eight  years  ago. 

Mr.  SimpUnson,  in  reply. — The  question  as  to  the  wi* 
dow  is  not,  whether  she  had  an  interest  when  the  bill  of 
revivor  was  filed ;  but,  whether  her  husband  had  an  inter- 
est when  he  filed  the  original  bill.  If  he  had,  and  there 
were  arrears  of  the  annuity  at  his  death,  those  arrears 
were  property  received  by  his  widow  as  his  personal  repre- 
sentative. Now,  it  is  not  said  that  when  the  bill  of  re-» 
vivor  was  filed,  the  annuity  had  been  all  paid  to  Frede-* 
rick  Smith.  On  the  contrary,  it  appears  upon  both  affi- 
davits that  there  was  an  arrear  to  the  amount  of  1002. 
His  representative,  therefore,  had  an  interest  to  take  the 
accounts  quoad  that  arrear,  more  especially  when  it  is 
awom,  and  not  denied,  that  the  defendant  has  actually  dis- 


980,  EQUITY  CASES  IN  THE 

1836.  trained  upon  her  for  the  whole  of  the  rent  due  from  her, 
without  giving  her  any  credit  for  the  arrears  of  the  annui- 
ty. With  respect  to  Frederick  Smith's  children,  it  is  true 
that  they  have  no  present  interest  to  be  paid  the  rents 
and  profits,  but  they  have  an  interest  to  see  the  rents  and 
profits  properly  applied.  If  the  annuities  are  not  kept 
down  by  the  trustee  under  the  will,  and  he  appropriates 
them  to  his  own  use,  might  not  the  annuitants  come  for 
satisfaction  on  the  corpus  of  the  estate  or  on  the  reversion ; 
upon  the  surplus  or  residue  ? 

The  objection  as  to  the  misjoinder  of  the  plaintiff  is  im- 
material. It  is  said  that  the  widow  and  diildren  caiinot 
be  plaintiffs  in  the  same  bill,  the  former  claiming  by  re- 
presentation, and  the  Utter  proprio  jure.  But  as  to  her 
this  is  a  bill  of  revivor,  as  to  tliem  a  bill  of  supplement, 
arising  from  matters  which  have  occurred  since  the  filing 
of  the  original  bill.  Suppose  a  bill  filed  in  reference  to 
real  estate,  and  the  plaintiff  devises  it  to  A.  B.,  and  dies. 
At  B.  has  a  right  to  file  a  supplemental  bill,  or  an  origi- 
nal bill  in  the  nature  of  a  supplemental  bill,  to  have  the 
benefit  of  the  proceedings  in  the  former  suit:  he  cannot 
file  a  bill  of  revivor,  not  representing  the  original  plaintiff. 
Now,  if  the  original  bill  respects  personal  as  well  as  real 
estate,  then  the  new  bill  would  adopt  the  form  of  this.  It 
would  be  a  bill  of  revivor  by  the  personal  representative, 
and  an  original  bill  in  the  nature  of  a  supplemental  bill 
by  the  party  entitled  to  the  realty.  If  Frederick  Smith 
had  lived,  he  would  have  been  entitled  as  one  of  the  tes- 
tator's grandchildren;  but  under  the  will  his  share  de- 
volves to  his  children,  and  that  brings  the  case  within  the 
principle  referred  to.  It  is  true  that  his  children  take  but 
a  limited  interest,  but  that  is  not  enough  to  deprive  them 
of  the  right  to  this  application.  A  bill  was  filed  in  Chan- 
cery by  a  person  whose  sole  interest  was  this — that  the 
testator  by  will  directed  that  be  should  receive  the  rents 
of  a  certain  property,  and  be  allowed  a  poundage  to  be 
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paid  by  the  executors.  Lord  Eldon,  howerer^  held  that  a  1836. 
bill  was  sustainable  by  that  party  against  the  executors 
for  an  account,  receiver,  and  injunction.  The  plaintiff 
there  had  only  a  sciniitta  of  interest,  but  Lord  Eldon 
said  that,  small  as  it  was,  he  had  an  interest  to  support 
the  claim. 

Whatever  may  be  the  allegations  of  the  bill  as  to  the 
outstanding  personal  estate,  the  defendant  admits  that  he 
has  received,  since  the  death  of  Ann  Smith,  the  rents  and 
profits  of  the  leasehold  estates.  ^^ 

The  Lord  Chibf  Bakon.— I  do  not  mel  myself  called 
upon  to  decide  the  question  how  far  this  bill  has  been  pro- 
perly filed  aaa  bill  of  revivor  and  supplement,  or  how  far  the 
parties  have  been  properly  joined  as  plaintiffs :  my  opinion 
proceeds  on  the  ground  that  this  motion  is  made  without 
any  sufficient  reason,  before  any  answer  is  put  in ;  it  being 
admitted  tlmt  such  an  application  must  be  made  on  special 
circumstances.  The  case  which  has  been  referred  to  in 
support  of  the  motion  states,  that  where  all  parties  inter- 
ested concur  in  the  application,  it  may  be  made.  It  says,  the 
receiver  was  appointed,  all  parties  being  before  the  Court 
and  consenting.  Do  all  consent  here  ?  First,  they  say  that 
the  defendant  is  interested — of  course  he  does  not  consent. 
His  brothers  are  interested,  and  some  of  them  do  not 
ccmsent.  It  appears  to  me  that  that  alone  is  a  sufficient 
answer  to  this  application.  It  must  be  a  strong  case  to  in- 
duce the  Court  to  dispossess  a  party  who  is  interested, 
and  who  has  the  legal  title,  unless  the  other  parties  con- 
sent. It  is  very  true,  that  the  mode  in  which  he  came 
possessed  of  the  property,  particularly  if  he  had  not  the 
legal  title,  might,  under  ordinary  circumstances,  give  rise 
to  objections,  because,  taking  the  property  as  he  did, 
after  he  had  been  dispossessed  of  it  by  his  father,  and 
upon  surviving  his  sister,  there  might  be  sufficient  ground 
for  raising  questions  prejudicial  to  his  character.  But 
when  you  look  at  the  circumstances  of  the  case,  you  do 
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1836.  not  see  that  he  labours  under  the  odium  of  volunteering 
bis  services  on  this  occasion.  It  is  true  that  the  father 
did  not  make  him  his  executor^  and  seems  to  have  had 
some  doubt  about  the  assignees'  interest  interfering  to  de- 
prive him  of  the  benefits  of  the  will^  because  that  clause 
in  the  will,  which  has  been  referred  to^  looks  as  if  the  tes- 
tator doubted  whether  a  proper  provision  would  be  made 
for  bis  son  if  his  share  was  given  to  him  absolutely.  But 
that  was  in  the  year  1822,  and  the  son  took  possession 
twelve  years  after — namely,  in  1834;  and  when  he  took 
possession,  it  is  not  alleged  that  he  was  objected  to;  and 
one  of  the  parties  interested  was  actually  his  surety  to  the 
Ecclesiastical  Court :  therefore  the  circumstances  of  his 
taking  possession  are  not  so  prejudicial  to  him  as  they 
would  otherwise  be* 

Then,  when  the  three  trustees  have  renounced,  and  his 
sister  is  dead,  what  is  to  be  done  ?  He  is  the  only  person 
who  can  interfere.  He  must  do  so  for  the  benefit  of 
others,  if  not  for  his  own.  He  has  himself  an  interest ;  he 
has  a  share  of  the  rents  and  profits  during  his  lifetime. 
Then  what  are  the  facts  which  have  occurred  since  his 
possession  to  induce  any  one  to  say  that  the  consent  of 
these  parties  to  bis  possession  was  improperly  given,  or 
that  these  parties  ought  now  to  be  hostile  to  him?  When 
did  be  change  his  mode  of  living?  Not  till  1834.  The 
aflSdavits  say,  that  upon  coming  into  possession  he  changed 
his  residence  and  adopted  a  more  expensive  mode  of  liv- 
ing. That  naked  .fact  alone  is  not  sufficient  to  support 
this  application.  The  objection,  if  any,  was  existing  when 
the  supplemental  bill  was  filed,  but  not  before.  When 
did  this  new  mode  of  living  operate  upon  the  miftds  of  the 
parties  ?  No  new  fact  is  alleged,  except  the  defendant's 
change  of  residence,  and  his  living  on  another  part  of  the 
property.  It  appears,  therefore,  to  me,  that  tliere  is  a 
want  of  a  body  of  facts  for  the  purpose  of  supporting  the 
present  proceeding. 


Smith 

V. 

Smith. 
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What  may  be  the  nature  of  the  case,  when  the  answer  1836. 
is  put  in,  I  do  not  know-:  but  when  it  is  considered  that 
this  was  an  amicable  bi1I«  I  do  not  know  why  I  should 
step  out  of  the  usual  course  to  appoint  a  receiver  against 
the  defendant  in  possession.  It  must  be  a  strong  case  to 
authorize  such  a  proceeding.  I  have  already  said  that  the 
general  statement  of  the  change  in  his  mode  of  living  is 
not  suflScient  for  such  a  purpose.  In  addition  to  that, 
there  are  no  specific  statements  of  the  defendant's  misap- 
plication of  the  property ;  and  no  statement  that  the  an- 
nuities were  not  paid  up  to  the  time  of  the  bill  being  filed. 
There  is  no  fact,  therefore,  to  induce  the  Court  to  change 
the  possession,  except  the  distress.  Upon  that,  I  admit 
that  the  plaintifiT,  Mrs.  Smith,  may  be  entitled  to  have  an 
account  taken,  and  to  have  an  acquittance,  and  to  set  ofi^ 
the  money  due  to  her  husband's  estate  for  the  arrears  of 
the  annuity.  Still  it  appears,  by  her  own  affidavit,  that 
she  owes  46/.  to  the  testator's  estate,  and  there  being  un- 
questionably a  sum  due  for  rent,  the  defendant  distrained. 
Under  these  circumstances,  I  see  no  reason  why  he  should 
not  have  distrained,  or  why  that  proceeding  should  now 
operate  to  his  prejudice.  I  confess  it  appears  to  me  that 
this  application  is  founded  on  some  little  resentment ;  and 
as  there  are  no  circumstances  against  the  defendant  now 
which  did  not  exist  when  the  bill  was  filed,  or  before  it 
was  filed,  I  think  the  motion  must  be  refused,  with  costs. 

Motion  refused. 


Wilkinson  v.  L*Eaugibr.  J^y  i"- 

X  HE  plaintiff  having  obtained  the  common  injunction,  The  plaintiff 

may  shew  ex- 

the  defendant  put  in  his  answer,  and  obtained,  on  the  20th  ceptions  for 
June,  an  order  nisi  to  dissolve  the  injunction.     On  the  din^4ng  the 

common  iijunc- 
tioo,  althongh  he  may  hare  given  notice  of  shewing  cause  on  the  merits ;  and  it  will  be  sufficient 
if  Uie  exceptions  are  filed  before  cause  is  actually  shewn. 

VOL.  II.  B  B  EQ,  EX. 


WiLKINION 
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24th  June  the  plaintiff  gave  notice  to  the  defendant  that 
he  would  shew  cause  on  the  merits  against  dissolving  the 
V.  injunction.    On  the  27th  June,  the  day  on  which  cause  was 

to  have  been  shewn,  the  Court  did  not  sit.  The  plaintiff 
then  gave  notice  to  the  defendant  that  he  had  abandoned 
his  intention  of  shewing  cause  on  the  merits,  and  meant  to 
shew  exceptions  for  cause ;  and  on  tlie  28th  of  June  he 
filed  his  exceptions,  and  obtained  the  usual  order  thereon. 

Mr.  James  Russell  and  Mr.  Beavan,  for  the  defendant, 
now  moved  that  the  order  of  the  28th  of  June  might  be 
discharged  for  irregularity,  with  costs ;  contending,  first, 
that  the  order  nisi  was  imperative  that  unless  cause  was 
shewn  on  the  27th  the  injunction  should  be  dissolved; 
and,  secondly,  that  if  the  plaintiff,  under  the  circumstances, 
was  at  liberty  to  shew  cause  after  the  27th,  he  was  bound 
to  shew  the  same  cause  as  he  would  have  shewn  if  the 
Court  had  sat  on  the  27th,  and  therefore  it  must  be  upon 
the  merits,  and  not  by  way  of  exceptions. 

Mr.  Simpbinson  and  Mr.  James,  contrd. — It  is  sufficient 
to  shew  cause  on  the  first  day  on  which  cause  can  be 
shewn :  Jadis  v.  Ruscoe  {a).  It  is  likewise  immaterial 
whether  the  cause  shewn  be  on  the  merits  or  by  way  of 
exceptions;  for  although  two  days'  notice  is  necessary  for 
shewing  cause  on  the  merits,  that  does  not  apply  to  excep- 
tions ;  nor  does  the  order  nisi  state  what  cause  is  to  be 
shewn.  [The  Lord  Chief  Baron. — ^The  question  is,  whe- 
ther you  ought  not  to  have  filed  your  exceptions  on  the 
«7lh.] 

Mr.  Russell,  in  reply,  contended  that  the  situation  of 
the  parties  ought  not  to  be  affected  by  the  accidental  cir- 
cumstance of  the  Court  not  sitting  on  the  day  appointed 

(a)  1  Younge,  638. 


WlLKlHtOM 

V. 
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for  shewing  cause.     He  cited  Pikehause  v.  Hickman  {a)        1836. 
and  Goodman  v.  Whitcombe  (6). 

The  Lord  Chief  Baron. — ^The  plaintiff  could  not 
comply  literally  with  the  terms  of  the  order  nisit  because 
the  Court  did  not  sit  on  the  27(h  of  June.  It  is  admitted, 
that  if  the  Court  had  sat  on  the  S7th,  the  plaintiff  would 
have  been  within  the  time  to  shew  cause.  Whether  a 
party,  for  the  purpose  of  shewing  cause,  can  avail  himself 
of  a  matter  which  occurred  after  the  day  appointed  for 
shewing  cause,  may  be  doubtful;  but  here,  the  matter  ex« 
isted  on  that  day.  If  it  had  occurred  afterwards,  I  should 
feel  the  force  of  the  objection,  that  he  could  shew  no 
cause  on  the  S8th,  which  he  could  not  on  the  27th.  But 
the  real  cause  here  is,  that  there  is  no  sufficient  answer. 
That  existed  at  first ;  and,  supposing  I  had  sat  here  on 
the  STth,  all  that  was  necessary  to  have  been  done  was  to 
file  exceptions.  Now,  the  plaintiff  originally  thought  that 
he  would  shew  cause  on  the  merits,  but  he  afterwards 
changed  his  mind,  and  decided  on  shewing  exceptions 
for  cause,  thinking  that  as  long  as  the  Court  did  not  sit  he 
was  quite  in  time  if  he  had  his  exceptions  ready  before  he 
came  to  shew  cause.  That  is  the  fact,  and  the  only 
question  is,  whether  the  exceptions  ought  not  to  have 
been  filed  on  the  37th.  Now,  for  the  reasons  I  before 
stated,  I  think  that  he  was  in  sufficient  time,  although 
the  exceptions  were  not  filed  till  the  S8th.  It  appears  to 
me,  therefore,  that  the  order  of  the  S8th  was  properly 
made,  and  that  the  present  motion  must  be  dismissed : 
but  as  there  is  no  decided  case  upon  the  point,  it  must  be 
dismissed  without  costs. 

Order  accordingly. 

(a)  Not  reported.  (6)  IJ.  &  W.  689. 

BB  JS 
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1836.  The  bill  stated  that  early  in  the  year  1834,  the  plaintiff, 
Jvl  9M  being  then  resident  at  Paris,  occasionally  visited  a  club  or 
Upon  an  action  gaming-house,  called  the  Salon  des  Etrangers  ;  that  the  de- 
brought  to  re-  fendant,  L'Eaui^ier,  was  a  member  of  the  club,  and  superin- 

cover  a  sum  of  .  . 

money  lent  tended,  and  participated  in  the  profits  of  the  gaming;  and 

cuirity  of  an  that  he  was  in  the  habit  of  making  loans  to  the  persons  pre- 

upon  a^wu"^  ®®"^ '°  enable  them  to  continue  their  play ;  that  the  plaintiff 

aied  to  difcoTer  had  from  time  to  time  borrowed  of  the  defendant  various 

whether  the 

money  had  not  sums  of  money  for  the  purpose  of  gaming,  which  had  uni- 
the  pmposr  formly  been  repaid ;  that  on  one  occasion,  having  borrowed 
of  piming:—      ^f  the  defendant  2000  francs,  he  gave  the  latter  his  I.  O.  U. 

Htld^  that  the  . 

defendant  wai  for  the  amount ;  that  on  the  following  day,  or  soon  after- 
by  big  answer  wards,  the  plaintiff  repaid  the  2000  francs  to  the  defend- 
w  kniVu  bl'ng  *"*»  "^^^  omitted  to  take  back  the  I.  O.  U. ;  that  notwith- 
still  a  question  standing  such  repayment,  the  defendant  had,  upon  the  re- 
open to  argu-  1   ../*».  1  -  •» 

ment  in  a  court  turn  of  the  plaintiff  mto  this  country,  commenced  an  action 

j£er*ro  JeV '  "P®"  ^^  ''  ®-  ^-  '"  ^^^  ^^"^  ^^  King's  Beuch,  for  the 
lent  at  play,  or    purpose  of  recovering  the  amount  of  the  2000  francs  and 

for  the  purposes   ^       ^  ® 

of  pUy,  is  re-    interest.    The  bill  then  prayed  that  the  L  O.  U.  might  be 
action  at  law?''   delivered  up  to  be  cancelled,  and  for  an  injunction  to  stay 
proceedings  at  law. 

The  bill  having  interrogated  whether  the  sums  there- 
in mentioned  were  not,  and  particularly  whether  the  sum 
of  2000  francs  was  not,  employed  by  the  plaintiff  for  the 
purpose  of  gaming,  and  the  defendant  having  answered 
equivocally  upon  that  point,  an  exception  was  taken  to  bis 
answer. 

Mr.  Simpkinson  and  Mr.  James  for  the  exception. 

Mr.  James  Russell  and  Mr.  Beavan,  conirif  contended 
that  it  was  not  necessary  for  the  defendant  to  answer  the 
question,  it  being  perfectly  immaterial  to  the  case  made 
by  the  bill :  for,  admitting  the  transaction  to  be  illegal  in 
this  country  under  the  statute  of  Anne  (a),  it  was  not  il- 
legal at  Paris. 

(a)  9  Add.  c.  14. 
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The  Lord  Chief  Baron. — InRobinsonY.  Bland(a),  Lofd        lSd6. 
Mansfield  decided  that  money  lent  at  play  is  recoverable      "     \  ' 
in  an  action,  notwithstanding  that  the  security  itself  upon  v. 

which  the  money  is  lent  is  void  under  the  statute  of  Anne; 
and  he  accordingly  held  that  the  contract  in  that  case, 
which  was  made  in  France,  might  be  enforced  here.  I  al- 
ways respect  Lord  Mansfield's  opinions,  and  received  my 
first  legal  impressions  from  his  judgments;  but  I  have  lived 
to  see  many  of  his  decisions  overruled,  as  in  the  case  of  as- 
surance of  enemies'  property,  which  he  held  to  be  legal,  on 
the  notion  that  assurance  is  a  beneficial  traffic,  and  ought 
not  to  be  repudiated,  but  which  has  been  decided  by 
all  other  judges  to  be  illegal.  I  cannot  therefore  take  it 
for  granted  that  the  judges  would  decide  this  case  as  Lord 
Mansfield  decided  Robinson  v.  Blandj  though  I  own  I 
should  decide  it  the  same  way.  Upon  this  consideration, 
if  the  party  is  desirous  of  trying  the  question  at  law,  I  do 
not  think  he  ought  to  be  precluded  from  so  doing.  With 
great  reluctance,  therefore,  I  must  allow  the  exception. 

Exception  allowed. 
(a)  2  Burr.  1077- 


Nov,  22nd. 

The  defendant  by  his  answer  stated  that  the  Salon  des  Quare,  whethe 

Etrangers  was  a  club  established  for  the  usual  purposes  JJe'purpoae  of 

of  a  club-house,  and  that  games  of  chance  with  dice  and  gaming  Ure- 

,    .  .  ,  coverable  in  an 

cards  were  there  earned  on ;  that  such  games  are  recog-  action  at  law, 

nised  by  the  laws  of  France;  that  the  defendant  was  an  ^  LO.VA%tL 
attendant  at  the  club  at  a  fixed  salary ;  that  the  plaintiff  [^"jj^fu^^**" 

applied  to  the  defendant,  who  was  in  one  of  the  refresh-  9  Anne,  c.  14? 
ment  rooms  of  the  club,  for  the  loan  of  1^000  francs,  which 
the  defendant  lent  him  upon  his  written  acknowledgment ; 
that  this  sum  was  not  lent  for  any  particular  purpose, 
and  that  the  defendant  did  not  know  whether  the  plaintiff 
applied  it  to  gaming  purposes,  though  he  might  have 
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1936.        done  80.    The  defendant  denied  that  the  2000  francs  had 
^^^^^i^^^     ever  been  repaid  to  him. 

^'  The  plaintiff  having  obtained  the  common  injunction, 

and  an  order  nisi  having  been  obtained  to  dissolve  it, 

Mr.  Simpkinson  and  Mr.  James  now  shewed  cause 
against  dissolving  tlie  injunction. — There  is  sufficient 
ground  of  suspicion  in  this  case  to  induce  the  Court  not 
to  dissolve  the  injunction.  It  is  clear  that  the  sum  in 
question  was  lent  fur  the  purpose  of  gaming,  which 
distinguishes  this  case  from  that  of  Robinson  v.  Bland. 
In  Robinson  v.  Bland  there  was  no  finding  by  the  jury 
that  the  money  was  lent  for  the  purpose  of  play.  The 
question  therefore,  whether  money  so  lent  is  recover- 
able in  an  action,  was  not  before  the  Court.  That 
question,  however,  came  before  the  Court  of  Common 
Pleas,  in  the  case  of  Davis  v.  Viola  (a),  in  which  the 
case  of  Robinson  v.  Bland  was  commented  upon.  That 
was  an  action  on  the  case  upon  promises  brought  for 
the  purpose  of  recovering  money  lent  at  play.  There 
were  counts  upon  promissory  notes  and  money  counts. 
The  plaintiff  was  unable  to  prove  the  defendant's  signa- 
ture to  the  notes,  but  called  a  witness  to  prove  the 
amount  of  the  money  lent,  as  acknowledged  in  the  notes, 
and  five  guineas  besides.  Under  all  the  circumstances, 
the  Chief  Justice  left  it  to  the  jury  to  say  whether  the 
money  had  been  knowingly  lent  or  advanced  for  the  pur^ 
pose  of  play,  and,  if  so,  he  directed  them  to  find  for  the 
defendant.  The  jury  found  a  verdict  for  the  defendant, 
and  the  counsel  for  the  plaintiff' moved  for  a  new  trial,  on 
the  ground  that  the  contract  was  not  within  the  statute  of 
Anne,  but  the  Court  refused  the  application.  In  another 
case,  which  occurred  before  Mr.  Justice  Gould,  his  Lord- 
ship was  of  the  same  opinion  as  the  Court  of  Common 
Pleas.  No  argument  can  be  raised  on  the  other  side  that 
the  money  having  been  legally  lent  in  France  may  be  re- 
(a)  £.  T.  1784,  Hill's  MSS. 
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covered  in  England^  because  it  seems  clear  that  money  1836. 
lent  for  the  purpose  ofgaming  is  not  recoverable  in  France: 
Cade  Civil,  Arts.  1964^  1965.  At  all  events,  even  if  the 
Court  should  think  the  action  maintainable  on  the  money 
counts,  the  void  instrument  must  be  delivered  up  to  be  can- 
celled. 

Mr.  James .  Rtisiell  and  Mr.  Beavan,  coniri. — ^The 
Court  can  come  to  no  conclusion  upon  the  question  of  fo- 
reign law,  because  that  is  a  question  of  fact  to  be  deter- 
mined by  the  Master.  However,  the  articles  which  have 
been  cited  from  the  Code  Civil,  refer  only  to  money  lost 
and  won,  not  to  money  lent  at  play  (a)«  With  respect  to 
the  written  security,  the  plaintiff  may  have  a  right  to  have 
it  delivered  up  to  be  cancelled,  if  the  defendant  fail  at  law; 
but  if  he  obtains  a  verdict,  there  is  no  equity  confessed  by 
the  answer  upon  which  the  Court  will  order  the  instru- 
ment to  be  delivered  up. 

The  Lord  Chief  Baron.—  If  I  had  any  satisfactory  evi- 
dence of  what  the  law  of  France  was,  I  should  be  dis- 
posed to  enter  fully  into  the  question  which  has  just  been 
argued.  But  there  is  not  sufficient  in  these  pleadings 
for  the  Court  to  proceed  upon ;  and  I  agree  with  Mr.  RuS' 
sell  in  thinking  that  a  more  distinct  case  ought  to  be  raised 
by  the  bill  and  answer  in  order  to  determine  the  question 
in  equity.  As  to  the  written  instrument,  I  see  no  reason 
why  I  should  now  order  it  to  be  delivered  up  to  be  can- 
celled, for  it  is  not  precisely  similar  to  other  instruments 
which  have  been  made  use  of  in  transactions  of  this  na- 
ture. There  is  a  difference  between  a  bill  of  exchange, 
which  is  negotiable,  and  an  I.  O.  U.,  which  is  only  evidence 
of  the  debt. 

Injunction  dissolved. 

(a)  The  conclusion  drawn  from  peut  6tre  forc^  ii  le  payer ;  et  le 

them  by  a  learned  commenUtor  joueur  qui  a  repu  ce  qu'il  a  gagn^ 

is  in  these  words:  "  Le  joueur  qui  ne  peut  ^tre  contraint  k  le  rendre.** 

n'a  pas  paye  ce  qu'il  a  perdu  ne  Code  Civil,  par  Rogrout  p.  902. 
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1836. 
Nov.  22nd,  LeWTHWAITE  V.  ClARKSON. 

If,  upon  de-  Ruth  CLARKSON,  one  of  the  defendants  to  this 
r^rtic"thr*  suit,  had  filed  a  demurrer  for  want  of  parties,  and  Robert 
plaintiff  give       Field  and  Ruth  his  wife,  and  Eliza  Clarkson,  three  other 

notice  of  sub- 
mitting to  the      defendants,  had  filed  a  demurrer  for  want  of  equity,  and 

two  days^before    these  demurrers  were  set  down  to  be  argued  on  the  10th 

which  Uie*de.     November.     Briefs  to  argue  the  demurrers  had  likewise 

murrer  is  set       been  delivered  to  the  defendants'  counsel  on  the  8th.     On 

ment,  he  cannot  the  9th  November  the  plaintiff's  solicitor  gave  notice  to 

^thout^a'spe-     the  defendants'  clerk  in  court  that  the  plaintiffs  submitted 

dai  application    to  the  several  demurrers ;  and  shortly  afterwards  a  further 

for  that  pur-  "^ 

pose.  notice  was  given  that  the  plaintiff''s  counsel  had  obtained 

to  a^demurrfr  ^^  order  to  amend  his  bill  by  adding  parties,  or  otherwise 

for^want  of  ^^^  gg  l^g  might  be  advised,  upon  payment  of  30*.  costs  to 

bill  out  of  court,  Ruth  Clarkson,  and  the  like  costs  to  the  other  defendants. 

and  it  can  only  .  .  .  •111  « 

be  restored  A  motion  was  now  made  to  set  aside  the  order  so  ob- 

ctol^un^l     **^°^^  ^^^  irregularity,  with  costs,  or  that  the  plaintiff' 
might  pay  the  taxed  costs  of  the  demurrer. 

Mr.  Spence,  for  the  motion,  insisted,  with  respect  to  the 
demurrer  for  want  of  parties,  that  the  bill  could  not  be 
amended  as  of  course,  where  the  demurrer  had  not  been 
submitted  to  at  least  two  days  before  the  day  for  argument : 
1  Fowl.  Pr,  S^ :  at  all  events,  after  having  been  set  down 
for  argument  it  could  only  be  amended  upon  payment  of 
taxed  costs :  Dowries  v.  East  India  Company  (a).  Anon.  {b). 
With  respect  to  the  demurrer  for  want  of  equity,  he  con* 
tended  that  the  plaintiff's  submission  put  the  bill  out  of 
Court  as  against  the  two  defendants  who  so  demurred ; 
and,  therefore,  that  the  bill  must  be  taken  to  be  dismissed 
as  against  them,  with  full  costs.  And  for  this  he  cited 
Kirkly^s  Orders^  p.  6,  where  it  is  stated  that  *^  if  the  de« 
murrer  be  to  the  whole  bill,  and  allowed  or  submitted  to, 
the  defendant  is  to  stand  dismissed  with  costs." 

(fl)  6VCS.686.  (6)  9Ve.221. 
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Mr.  MonrOt  eonird. — It  must  be  admitted  that,  to  amend        1896. 
a  bill  after  demurrer  allowed  for  want  of  equity,  requires    j^^^  ^ 
a  special  application;  but  that  is  not  tlie  case  where  the  v. 

demurrer  is  only  for  want  of  parties.  Although  a  demur- 
rer for  want  of  parties  has  been  set  down  for  argument,  a 
plaintiff  may  amend  without  a  special  application  until  it  is 
actually  argued.  The  only  substantial  question  in  these 
cases  is  the  costs.  Here,  the  plaintiff  has  obtained  an 
order  to  amend  as  against  all  the  defendants,  and  the  only 
real  question  is,  whether  he  shall  pay  30j.  or  full  costs* 
The  defendants  themselves  are  of  that  opinion,  for  their 
motion  is  in  the  alternative — either  that  the  order  to  amend 
maybe  discharged^  or  that  the  plaintiff  may  pay  them  the 
taxed  costs  of  their  demurrers. 

The  Lord  Chief  Baron. — ^How  could  the  plaintiff 
have  proceeded  upon  his  bill  if  the  demurrer  for  want  of 
equity  had  been  allowed  ?  It  is  clear  that  he  could  not 
have  amended  a  non-existing  bill.  The  question  therefore 
is,  whether  by  submitting  to  the  demurrer  he  should  be 
allowed  an  advantage  which  he  otherwise  could  not  have 
obtained ;  and  it  seems  to  me,  that  according  to  the  strict 
practice  of  the  Court,  he  should  not.  If  the  matter  had 
been  originally  brought  to  my  notice,  I  should  certainly  not 
have  allowed  the  amendments  as  a  matter  of  course;  at 
the  same  time,  under  the  circumstances,  I  am  desirous 
that  the  expense  of  a  new  bill  should  be  saved.  There- 
fore,  upon  payment  of  the  costs  of  the  demurrer  for  want 
of  parties  and  of  this  application,  let  the  order  stand  for 
amending  the  bill  for  want  of  parties,  and  let  the  demurrer 
for  want  of  equity  be  set  down  for  argument. 

Order  accordingly. 
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1836.  On  this  clay  the  demurrer  of  the  defendants  Robert  and 

"    '    "      Ruth  Field  and  Eliza  Clarkson,  came  on  for  argument. 
By  fine  and  ^^^  ^^''  stated  that  by  indentures  of  lease  and  release, 

settlement  made  dated  in  August  1816,  and  a  fine  duly  levied  in  pursuance 

after  marriage,  o  *  j  tr 

ceruin  lands,  thereof.  Certain  estates  situate  in  the  county  of  Westmore« 
wife  was  seised  land,  were  conveyed  by  Thomas  Clarkson  and  Ruth  his 
in  fee  before       ^jf^  ^^  j^Ykii  Clarkson  and  Henry  Sill  and  their  heirs,  to 

Uie  mamagpe,  ^ 

were  conveyed    the  use  of  the  Said  Ruth  Clarkson  for  her  natural  life,  to 

to  her  separate  i  /.      t  «  ,  i    i  «* 

use  for  life,  with  and  for  her  own  sole  and  separate  use  and  benefit,  or  to 
the^uM  ofsach  *'*®  **^®  of  such  person  or  persons  as  the  said  Ruth  Clark- 
person  or  per-  gQn^  by  writing  under  her  hand,  should  at  any  time,  not- 
notwithsunding  withstanding  her  then  present  or  any  future  coverture, 
shoum^appoint;  direct  or  appoint,  and  in  default  of  such  direction  or  ap- 
r"'d  rSfof*'*  pointment  upon  trust  to  pay  the  rents  and  profits  of  the 
appointment,  in  gaid  premises  unto  the  proper  hands  of  the  said  Ruth 
for  life,  with  Clarkson,  during  her  life,  for  her  sole  use  and  benefit,  wholly 
to"her"fwo  independent  of  the  said  Thomas  Clarkson ;  and  from  and 
daughters  in  after  the  decease  of  the  said  Ruth  Clarkson,  leaving  the 

fee.    The  wife  .  ^11  .   .  «  i*   1  .  * 

afterwards  Said  Thomas  Clarkson  her  surviving,  to  the  use  of  the  said 

imsiLnd  in  the  Thomas  Clarkson  and  his  assigns  during  his  life  ;  and  from 
deposit  of  the      g^d  after  the  decease  of  the  survivor  of  them  the  said 

title  deeds  of 

the  premises,  Thomas  Clarkson  and^Ruth  his  wife,  to  the  use  of  Ruth 

equitable  mort*  Clarkson  (afterwards  Ruth  the  wife  of  Robert  Field)  and 

Srin  ^^thtte-  ■^''^*  Clarkson.  the  daughters  of  the  said  Thomas  Clark- 

payment  of  ^  SOU  and  Ruth  his  wife,  their  heirs  and  assigns,  as  tenants 

dehtBi— Held,  in  common  ;  and  after  the  decease  of  either  of  them  the 

of  settlement  ^^^^  Ruth  Clarkson  and  Eliza  Clarkson,  the  daughters,  to 

gave  the  wife  ^jjg  ygg  ^f  jj^g  survivor  of  them,  her  heirs  and  assigns; 

no  power  of  *  o      » 

appointing  in  and  in  case  of  the  decease  of  the  said  Ruth  Clarkson  and 
the' mortgagee  Eliza  Clarkson,  the  daughters,  under  the  age  of  twenty- 
u'Vthe^MUite   ^"®  yeflTs,  and  without  issue  then  living,  to  the  use  of  the 

as  against  the     right  heirs  of  the  said  Ruth  Clarkson  the  mother, 
two  daughters* 

The  bill  then  stated  that  on  the  14th  February,  1831, 

Thomas  Clarkson  and  his  wife  borrowed  of  the  plaintiff 

the  sum  of  240/.,  and  that  for  securing  the  repayment 

thereof  with  interest,  Thomas  Clarkson  executed  a  bond 


Clarkson. 
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to  the  plaintiflTj  and  Ruth  Clarkson  deposited  with  him  tlie  1836. 
indentures  next  mentioned ;  and  that  she  signed  and  gave  le^thwaitb 
to  him  the  following  memorandum  in  writing,  viz. : — ''  Be 
it  remembered,  that  on  the  14th  day  of  February,  1831, 
the  several  deeds  and  writings  enumerated  and  specified 
in  the  schedule  hereunder  written  were  delivered  by 
Thomas  Clarkson  of  &c.,  yeoman^  and  Ruth  his  wife,  to 
Thomas  Lewthwaite  of  &c.,  innkeeper,  in  pledge  to 
secure  to  the  said  Thomas  Lewthwaite,  his  executors,  ad- 
ministrators, and  assigns,  the  repayment  of  the  sum  of 
2iOL  this  day  lent  and  advanced  by  the  said  Thomas 
Lewthwaite  to  the  said  Thomas  Clarkson  and  Ruth  his 
wife,  and  interest  for  the  same  after  the  rate  of  4/.  I0s» 
per  cent,  per  annum.  As  witness  the  hands  of  the  parties, 
the  day  and  year  first  above  written. 

"  Schedule. 
"  12th  and  13th  February,  1787 — Indentures  of  lease  and 
release,  the  release  made  between  Christopher  Wilson  of 
the  first  part,  James  Wilson  of  the  second  part,  and 
James  Jenkinson  of  the  third  part." 

The  bill  then  stated,  that  by  the  last-mentioned  inden- 
tures the  premises  were  conveyed  to  the  use  of  James 
Jenkinson  in  fee  simple,  and  that  James  Jenkinson  died, 
having  devised  the  premises  to  his  daughter,  the  said  Ruth 
Clarkson,  then  Ruth  Jenkinson,  in  fee  simple. 

The  bill  then  alleged  that  Thomas  Clarkson  had,  at  dif- 
ferent times,  with  the  consent  of  his  wife,  borrowed  seve- 
ral other  sums  of  the  plaintiff,  namely,  100/.  on  his  bond, 
60/.  on  his  promissory  note,  and  another  60/.,  which  had 
been  procured  by  the  plaintiff  from  one  Willan,  for  which 
the  plaintiff  and  Clarkson  had  given  Willan  their  joint 
promissory  note ;  that  it  was  expressly  agreed  that  the 
deposit  of  deeds  already  mentioned  should  remain  as  a 
security  for  these  debts,  as  well  as  the  original  debt ;  that 
the  sum  of  34/.  6j.  only  had  ever  been  paid  in  reduction 
of  the  whole  debt;  that  Thomas  Clarkson  had  died  intes- 


Clarkboh. 
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1836.        tate  and  insolvent,  and  that  no  person  bad  taken  out  let- 
Lbwthwaitb   *®^®  ^^  administration  of  his  efTects. 

V.  The  bill  prayed  that  it  might  be  declared  that  the  me- 

morandum operated  as  an  appointment  of  the  heredita^ 
ments  to  the  plaintiff,  by  way  of  equitable  mortgage,  for 
securing  the  sum  of  240/.,  with  interest,  &c.,  and  that  the 
plaintiff  was  entitled  to  tack  the  after-borrowed  sums  to 
the  original  sum ;  that  an  account  might  be  taken  of  prin- 
cipal and  interest  due  to  the  plaintiff,  and  that  payment 
might  be  made,  or  the  defendants  stand  absolutely  fore- 
closed ;  but  in  case  the  Court  should  be  of  opinion  that 
the  defendant  Ruth  Clarkson  had  only  power  to  appoint 
the  premises  during  her  Ufe,  then  that,  in  default  of  pay- 
ment, she  might  be  decreed  to  make  to  the  plaintiff  an  ab- 
solute appointment  or  demise  of  the  premises  for  her  life, 
&c. 

To  this  bill  the  defendants,  Robert  and  Ruth  Fields, 
and  Elisa  Clarkson,  demurred  ;  first,  for  want  of  equity, 
and,  secondly,  because  neither  the  legal  personal  repre- 
sentatives of  Thomas  Clarkson  nor  those  of  Willan  were 
parties  to  the  bill*  The  second  ground  of  demurrer,  as 
has  been  already  seen,  was  not  contested. 

Mr.  Spence  and  Mr.  Rogers^  for  the  demurrer,  were 
stopped  by  the  Court. 

Mr.  Monroy  for  the  bill. — The  limitations  in  this  deed 
are  to  the  wife  for  her  life,  or  to  the  use  of  such  person  or 
persons  as  she  shall  appoint ;  and  in  default  of  appoint- 
ment, there  is  another  limitation  to  the  wife  for  her  life. 
This  shews  that  it  was  intended  she  should  have  an  abso- 
lute power  of  appointment  in  fee.  If  the  power  is  to  be 
considered  as  extending  to  her  life  only,  it  is  altogether  a 
useless  limitation.  The  deed  must  be  taken  most  strongly 
against  the  grantor,  and  effect  must  be  given  to  all  the 
clauses.     There  are  no  words  limiting  the  operation  of 
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the  power  to  such  uses  as  she  shall  appoint  during  her         1836. 
life ;  therefore,  as  the  subsequent  uses  are  only  to  take   lewthwaite 

effect  in  default  of  appointment,  they  cease  upon  her  exer-  «• 

Clarkson. 
cising  the  power  in  favour  of  the  plaintiff. 

The  Lord  Chief  Baron. — ^The  deed  contains  no  limi- 
tation in  favour  of  such  persons  as  the  wife  shall  appoint 
in  fee.  It  only  means  that  she  may  designate  certain  per- 
sons, to  whom  she  may  appoint  during  her  life,  and  that 
construction  is  aided  by  the  words  both  before  and  after 
the  power  of  appointment.    The  two  daughters  cannot  be  , 

affected  by  any  appointment  she  makes.     It  is  a  very 
plain  case. 

Demurrer  allowed  :  bill  dismissed  with  costs. 

Monro  then  suggested  that  the  defendants  should  make 
some  application  to  dismiss  the  bill. 

The  Lord  Chief  Baron. — No:  the  demurrer,  for 
want  of  equity,  being  allowed,  the  bill  stands  dismissed. 

See  TiM  v.  Sowle,  4  Russ.  112. 


Moore  v.  Prior.  Dee.  ItL 

tT  ILLIAM  PHELPS,  deceased,  by  his  will  bequeathed  when  a  decree 

various  legacies  and  devised  various  real  estates,  and  by  a  nouncedMi'the 

codicil  he  bequeathed  an  annuity  of  30/.  to  Sarah  Pro-  ^eT'foMh^"' 

phett  for  her  life,  which  was  afterwards,  in  November  general  ad- 

«  .  1  «•  111  .1  .  1  1   •      -ix*    noinUtration 

1835,  assigned  for  valuable  consideration  to  the  plamtitr.  of  a  testator'i 
William  Phelps  having,  after  the  date  of  his  will,  con-  J^Viw" 
tracted  for  the  purchase  of  certain  real  estates,  and  having  c®"'*  ^y  •" 
died  without  completing  that  purchase,  a  suit  was  instituted  the  will  as^nat 

tfae  ezecutori 
was  dlsmiMed,  although  the  decree  in  Chancery  was  not  drawn  up. 
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1836.  in  the  Court  of  Chancery  {a)  by  his  heir-at-law,  to  whom 
those  estates  had  descended,  for  the  purpose  of  charging 
the  testator's  personal  estate  with  the  purchase-money  for 
the  descended  estates  remaining  unpaid.  This  suit  was 
followed  by  several  others  in  the  same  Court  relative  to 
the  affairs  of  the  testator.  Amongst  them  was  a  suit  in- 
stituted in  May,  1835,  by  Anthony  Sproule,  the  personal 
representative  of  one  of  the  legatees,  on  behalf  of  iiimself 
and  the  other  unsatisfied  legatees^  against  the  real  and  per- 
sonal representatives  of  the  testator,  praying  the  payment 
of  the  legacies,  and  particularly  a  legacy  of  1,000/.  due  to 
the  plaintiff;  and  in  case  the  testator's  personal  estate 
should  be  exhausted  by  payment  of  the  purchase-money 
for  the  descended  estates,  then  that  the  legacies  might  be 
raised  and  paid  out  of  the  descended  estates  (6).  The 
last-mentioned  suit,  which  was  the  suit  of  "  Sproule  v. 
Prior,"  together  with  the  other  suits,  came  on  for  hearing 
before  the  Vice-Chancellor  on  the  2nd  November,  1836, 
when  it  was  decreed,  in  all  the  suits,  that  it  should  be  re- 
ferred to  the  Master  to  take  the  usual  accounts  of  the 
testator*s  personal  estate,  and  also  of  the  testator'^  debts, 
funeral,  and  testamentary  expenses,  and  of  the  legacies, 
and  the  annuity  given  and  bequeathed  by  his  will  and 
codicil. 

At  the  time  this  decree  was  pronounced  the  present  suit 
was  pending  in  this  Court.  The  bill  had  been  filed  in 
January,  1836,  against  the  same  persons  as  were  defend- 
ants in  **  Sproule  v.  Prior,"  praying  pa)  ment  of  the  an- 
nuity, and  for  that  purpose  seeking  the  same  relief  against 
the  personal  and  descended  real  estates  of  the  testator  as 
had  been  sought  in  the  case  of  **  Sproule  r.  Prior."  The 
same  solicitor  acted  for  the  plaintiflTin  each  cause. 

A  motion  was  now  made  on  behalf  of  all  the  defendants 
(except  one  who  had  ceased  to  have  an  interest),  that  all 

(a)  See  Pkelpt  v.  Sproule,  1  M.  (b)  See  Pottexfen  v.  Moore,  3 
&  K.  231.  Atk.  272. 
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further  proceedings  in  this  suit  might  be  stayed.  In  sup-  183f). 
port  of  the  motion  an  affidavit  was  read,  stating  that  im- 
mediately after  the  decree  in  Chancery  was  pronounced, 
notice  of  that  fact,  anJ  of  the  purport  of  the  decree,  was 
served  on  the  solicitor  of  the  plaintiffs  in  this  suit ;  that 
the  decree  was  then  in  the  course  of  being  drawn  up,  and 
would  be  perfected  and  prosecuted  with  all  due  diligence ; 
that  by  virtue  thereof  the  testator's  estate  and  eflfects 
would  be  administered  among  the  creditors  and  legatees ; 
that  the  plaintiff  would  be  at  liberty  to  make  out  his  claim 
before  the  Master  to  whom  the  causes  in  Chancery  stood 
referred ;  that  consequently  the  present  suit  was  unne- 
cessary, and  if  proceeded  in  would  be  stayed ,  together 
with  all  further  allowance  of  costs.  The  affidavit  then 
stated  that,  notwithstanding  this  notice,  the  plaintiff  had 
proceeded  vrith  the  present  suit. 

Mr.  Stmphinson  and  Mr.  Bethell  for  the  motion. — Hay 
ward  V.  Constable  (a),  is  an  authority  to  shew  that  the 
Court  will  stay  these  proceedings.  The  nature  of  the 
proceedings  in  the  Court  of  Chancery  was  to  bring  to  it 
the  whole  administration  of  the  personi^l  estate  in  which 
this  plaintiff  is  interested.  It  has  therefore  possessed  itself 
of  that.  A  question  was  raised  in  the  cause  of  ''  Sproule 
V*  Prior/'  as  to  the  right  of  the  annuitants  to  have  their 
claims  satisfied  in  priority  to  the  claim  of  the  heir  at  law ; 
and  that  was  decided  in  their  favour.  The  decree  in 
Chancery  is  a  perfect  decree,  declaring  the  whole  of  the 
equities  of  the  annuitants  and  the  legatees  of  Phelps. 
Nothing  can  be  said  in  answer  to  this  fact,  except  that 
the  decree  has  not  been  actually  drawn  up;  but  it  is  in 
the  progress  of  being  drawn  up,  and  is  only  delayed  by 
the  conduct  of  this  plaintiff.  It  is  remarkable  that  the 
attorney  who  acts  for  the  plaintiff  in  this  suit,  was  the 

(a)  Ante,  p.  43. 


S78  EQUITY  CASES   IN  THE 

1836.  attorney  in  the  cause  of  "Sproule  v.  Prior/'  and  that 
both  bills  are  signed  by  the  same  counsel,  and  are»  muiaiis 
mutandis,  the  same.  There  being,  therefore,  an  identity 
of  purpose  in  these  suits,  it  would  be  a  useless  waste  of 
the  testator's  assets  to  permit  the  suit  in  this  Court  to 
continue.  Even  if  the  plaintiff  obtained  a  decree  here, 
he  must  go  into  Chancery  to  participate  in  the  fund. 

Mr.  Temple  and  Mr.  Kenyan  Parker,  conirh. — ^No  de- 
cree has  been  yet  drawn  up  in  Chancery.  It  would  be  a 
novelty  for  the  Court  to  say  to  a  suitor,  You  shall  go  no 
farther  in  your  proceedings  here,  because  it  is  averred 
that  there  will  be  a  decree  in  another  Court,  under  which 
you  may  have  relief.  The  Court  only  acts  on  the  inspec- 
tion of  the  decree  itself,  from  which  alone  it  judges  whe- 
ther there  is  any  need  of  further  proceedings  in  this 
Court.  In  Hayward  v.  Constable  it  was  manifest  that 
the  two  suits  were  for  the  same  purpose.  Here,  that  is 
by  no  means  evident.  It  is,  in  fact,  not  known  what  the 
decree  will  be;  and  the  Court  cannot  act  upon  a  mere 
affidavit  as  to  the  general  result  of  the  decree.  In  t/ocA- 
son  V.  Leaf  {a),  Lord  Eldon  said  that  he  did  not  remem- 
ber any  instance  where  one  Court  had  enjoined  a  party 
from  proceeding  in  another  Court  of  equity,  though  he 
stated  that  in  the  same  Court  an  injunction  would  lie  where 
there  were  different  suits  for  the  same  purpose.  Now, 
even  admitting  that  the  present  suit  is  instituted  for  the 
same  purpose  as  the  suit  in  Chancery,  that  circumstance 
alone  ought  not  to  induce  this  Court  to  stay  these  pro- 
ceedings. "  Sproule  V.  Prior"  is  the  first  case  in  which 
PoUexfen  v.  Moore  (6),  was  overruled.  Upon  the  hearing 
of  this  case,  your  Lordship  may  be  of  a  different  opinion 
upon  the  point  of  law* 

Mr.  SimpJcinson  in  reply. 

(a)  J.  &  W.  232.  (6)  3  Atk.  272. 


COURT  OF  EXCHEQUER.  379 

The  Lord  Chief  Barom. — It  appears  to  me  that  no  1836. 
purpose  will  be  gained  by  this  suit/  and  that  there  is  no 
reason  why  the  plaintiff  should  not  obtain  the  relief  which 
he  seeks  in  the  Court  of  Chancery,  where  the  account  will 
be  taken  of  all  the  legacies  and  personal  estate  of  the 
testator.  Let  the  proceedings  be  stayed  till  the  fur- 
ther order  of  the  Court,  but  let  the  question  of  costs  be 
reserved. 

Order  accordingly. 


Sb^bt  v.  Gil^um*  ^^  ^^^ 

Stephen  fryer:  GIl£uM,  by  his  will,  after  de-  Portion,  held 
yising  certain  estates  in  Essex,  in  aid  of  his  personalty,  for  |^fo„  'he  time 
the  payment  of  his  debts,  gave  and  devised  his  estates  in  ^^5^^"^°'' ,. 
Northumberland  to  trustees,  of  whom  the  plaintiff  was  the  ticularcon- 

^     .  -    ,  .  «  ,         ftruction  of  the 

representative  of  the  survivor,  upon  trust  for  securmg  will  by  which 
certain  annuities;  and  subject  thereto,  (and  also  charged  ^^whereate^ 
and  chargeable  with  the  sum  of  6,000/.  as  a  provision  for  ^^\  ™*^« . , 

special  proTision 
bis  eldest  daughter  Anne  Gillum,  to  be  raised  and  paid  as  for  the  main- 

thereinafter  mentioned,  and  with  the  further  sum  of  16,000/,  yj^o^^r^chii- 

by  way  of  provision  for  his  younger  children,  Elizabeth,  ^"""^^^^7 

Margaret,  Marianne,  Henry  George,  Isabella  Selby,  and  portions,  and 

^11  C11  1  •11.1-  1  .  stated  the  sum 

Charlotte  oarah,  to  be  raised  and  paid  m  such  proportions,  appointed  for 
at  such  times,  and  with  such  interest  for  the  same,  or  with  ance"ofThTioni 
such  monies  in  lieu  of  interest  for  the  same,  in  the  mean-  *«  *>«"»«>  ij«« 

of  interest:  — 

time,  as  thereinafter  mentioned),  to  the  use  of  his  son,  SM,  that  the 
Stephen  Fryer,  in  case  he  should  live  to  attain  the  age  of  no^endUertir 
twenty-one  years,  and  to  his  heirs  and  assigns  for  even  {^^J^Jl^^Ji.^*^ 
The  testator  then  proceeded  as  follows: — "And  as  for  and  though  there 
concerning  the  said  sum  of  6,000/.  hereinbefore  mentioned  clause  in  tiie 
and  intended  by  me  as  a  provision  for  my  said  eldest  |[!isteershoaid 
daughter,  and  which  I  do  hereby  charge  upon  my  said  '^^  possessed 
estates  hereinbefore  devised  to  the  use  of  my  son  Stephen  funds,  and  the 

interest,  din- 
deads,  and  tmiwl  produce  thereof,  for  the  hcoeiKt  of  the  daughters,  npoo  their  attainiog  Si. 

VOL.  II.  C  C  BQ.  EX. 
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1836.  Fryer  as  aforesaid,  my  will  is,  and  I  do  hereby  direct 
that  the  same  shall  be  raised  by  sale  or  mortgage  of  a 
competent  part  of  the  said  hereditaments  and  premises 
charged  therewith,  within  the  space  of  two  years  next 
after  my  said  son  Stephen  Fryer  shall  have  attained  the 
age  of  twenty-one  years ;  or  in  case  he  shall  die  under 
that  age,  then  within  two  years  after  his  decease ;  and  the 
same,  immediately  after  it  shall  be  raised,  shall  be  paid  to 
my  said  daughter  Anne ;  and  in  the  meantime,  until  the 
same  shall  be  raised  and  paid,  the  annual  sum  of  300/1,  as 
and  by  way  of  interest  for  the  said  sum  of  6,000/.,  shall 
be  paid  to  my  said  dsughter  by  equal  half-yearly  payments 
on  the  12th  day  of  May  and  the  11th  day  of  November 
in  every  year,  from  and  after  my  decease,  out  of  the  rents 
and  profits  of  the  said  hereditaments  and  premises,  until 
the  said  principal  sum  shall  be  raised  and  paid,  &c.  And 
as  for  and  concerning  the  said  sum  of  16,000/.  herein* 
before  mentioned  and  intended  by  me  as  a  provision  for 
my  younger  son  and  younger  daughters,  and  which  I  do 
hereby  also  charge  upon  my  said  estates  devised  to  the 
use  of  my  son  Stephen  Fryer  Gillum»  my  will  is,  and  I  do 
hereby  direct,  that  the  sum  of  5,000/.,  part  of  the  said 
sum  of  16,000/.,  shall  be  raised  by  mortgage  or  sale  of  a 
sufficient  part  of  my  estates  and  hereditaments  charged 
therewith,  and  paid  to  my  son  Henry  George,  immediately 
upon  his  attaining  the  age  of  twenty-one  years ;  and  that 
in  the  meantime,  and  in  lieu  of  interest  for  the  same,  the 
following  sums  of  money  shall  be  paid  to  my  said  trustees, 
to  be  applied  in  and  for  the  maintenance  and  education  of 
my  said  son  Henry  George,  that  is  to  say,  the  annual  sum 
of  100/.  when  he  shall  be  under  ten  years  of  age,  the 
annual  sum  of  150/.  while  he  shall  be  above  ten  and  under 
fifteen  years  of  age,  and  the  annual  sum  of  200/.  while  he 
shall  be  above  fifteen  and  under  twenty-one  years  of  age. 
Provided  always,  that  in  case  my  said  son  Henry  George 
shall  depart  this  life  before  he  shall  attain  the  said  age  of 
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tweiity*one  years,  then  and  in  that  case  the  said  sum  of  1896. 
5fiOOL  intended  for  him,  and  being  part  of  the  said  sum 
of  16,000/.,  shall  not  be  raised  or  paid,  but  the  heredita* 
ments  charged  therewith  shall  thenceforth  be  freed  and 
exonerated  from  the  said  sum  of  5,000/.  And  I  will  and 
direct  that  the  said  sum  of  11,000/.,  residue  of  the  said 
sum  of  16,000/.,  shall  be  raised  in  like  manner  as  aforesaid 
within  the  space  of  two  years  next  after  my  said  son 
Stephen  Fryer  shall  have  attained  his  age  of  twenty-one 
years,  or  in  case  he  shall  die  under  that  age,  then  within 
two  years  after  his  decease ;  and  when  and  so  soon  as  the 
same  shall  be  raised  and  paid,  the  sum  of  £,£00/^,  being 
one  equal  fifth  part  or  share,  shall  be  paid  to  my  said 
daughter  Elisabeth,  to  and  for  her  own  use  and  benefit,  in 
case  she  shall  then  have  attained  the  age  of  twenty-one 
years ;  and  if  not,  then  upon  her  attaining  the  said  age; 
and  in  the  meantime  the  same  shall  be  invested  by  my  ex* 
e<sutors  and  trustees  for  her  benefit  in  the  manner  herein- 
after  mentioned.  And  as  for  and  concerning  the  remain- 
ing  four  fifth  parts  of  the  said  sum  of  11,000/.,  the  same 
shall  be  laid  out  and  invested  by  my  said  executors  and 
trustees,  in  their  names,  &c.  in  some  of  the  public  stocks 
or  fiinds  of  this  kingdom;  and  they  my  said  executors  and 
trustees,  &c.  shall  stand  and  be  possessed  of  and  interested 
in  the  stocks,  funds,  and  securities  so  to  be  purchased,  and 
of  and  in  the  dividends,  interest,  and  annual  produce 
thereof,  upon  the  trusts  following ;  that  is  to  say,  in  trust 
for  my  said  daughters  Margaret,  Marianne,  Isabella  Selby, 
and  Charlotte  Sarah,  and  to  be  equally  divided  between 
them,  share  and  share  alike,  the  same  shares  to  be  interests 
vested  in  them  my  said  daughters  respectively  at  their  re- 
spective ages  of  twenty-one  years.  Provided  always,  that 
if  any  one  of  my  said  daughters,  Elizabeth,  Margaret, 
Marianne,  Isabella  Selby,  and  Charlotte  Sarah  shall 
depart  this  life  under  the  said  age  of  twenty-one  years, 
then   the    part  or  share   of  such    daughter    so  dying 

ccS 
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1836.        under  the  said  age  of  twenty-one  years  shall  be  upon 
trust  for    the    survivor  of  them    my    sidd    daughters, 
and  shall  be  equally  divided  between  them,  share  and 
share  alike;  but    in  case   any    two  of   them    my    said 
daughters  Elizabeth,  Margaret,  Marianne,  Isabella  Selby, 
and   Charlotte   Sarah   shall  depart  this  life  under  the 
said  age  of  twenty-one  years,  then  the  sum  of  6,600/., 
part  of  the  said  sum  of  11,000/.,  shall  be  paid  to  the  sur- 
vivors of  them  my  said  daughters,  and  the  sum  of  4,400/., 
residue  thereof,  shall  be  paid  to  and  divided  between  my 
said  daughter  Ann,  and  my  son  Henry  George,  on  their 
severally  attaining  the  age  of  twenty-one  years,  in  equal 
shares  and  proportions.**    [The  will  then  contained  provi- 
sions in  the  event  of  the  deaths  of  others  of  the  children.] 
**  Provided  always,  that  it  shall  be  lawful  for  my  said  ex- 
ecutors and  trustees,  &c.,  from  time  to  time  during  the 
minority  of  my  said  son  Stephen  Fryer  to  apply  for  the 
maintenance  and  education  of  him  my  said  son  such  sum 
or  sums  of  money  out  of  the  rents  and  profits  of  the  he- 
reditaments and  premises  so  devised  to  him  as  aforesaid  as 
they  shall  think  proper,  not  exceeding  the  following  sums  of 
money;  (that  is  to  say),  the  annual  sum  of  100/.  while  he 
shall  be  under  ten  years  of  age,  the  annual  sum  of  150il  while 
he  shall  be  above  ten  and  under  fifteen  years  of  age,  and 
the  annual  sum  of  250L  while  he  shall  be  above  fifteen  and 
under  twenty-one  years  of  age ;  and  that  during  the  re- 
spective minorities  of  my  said  daughters  (except  my  eldest 
daughter,  Ann,  whose  maintenance  is  hereinbefore  pro- 
vided for),  to  apply  such  sum  or  sums  of  money  as  they 
my  said  trustees  or  trustee  for  the  time  being  shall  think 
proper,  not  exceeding  the  annual  sum  of  100/.  for  each 
such  child  whilst  under  ten  years  of  age,  the  annual  sum 
of  125/.  for  each  such  child  whilst  above  ten  and  under 
fifteen  years  of  age,  and  the  annual  sum  of  150/.  for  each 
such  child   whilst  above  fifteen   and  under  twenty-one 
years  of  age,  from  and  out  of  the  rents  and  profits  of  the 
•aid  hereditaments  and  premises  charged  with  the  provi- 
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•ions  made  for  them  my  said  daughters  by  this  my  will,  1836. 
in,  for,  and  towards  the  maintenance  and  education  of 
such  daughters  respectively  as  aforesaid.*'  The  testator 
then,  after  giving  his  trustees  power  to  lease,  and  other 
powers  relative  to  his  real  estates,  and  after  bequeathing 
several  legacies  and  annuities,  bequeathed  the  residue  of 
his  personal  estate  to  his  trustees,  their  executors,  &c., 
upon  trust  to  invest  the  same  in  the  public  funds,  and  to 
stand  possessed  of  the  dividends  thereof  in  aid  of  his  real 
estate,  in  satisfaction  of  the  several  charges  thereon ;  and 
subject  thereto,  in  trust  for  all  his  children  by  name,  (ex- 
cept his  eldest  son),  equally  to  be  divided  amongst  them, 
•share  and  share  alike,  and  to  be  paid  to  them  at  their  re- 
spective ages  of  twenty-one  years,  with  benefit  of  survi- 
vorship in  case  of  the  death  of  any  under  twenty-one. 

The  testator,  by  a  codicil  to  his  will,  after  reciting  that 
he  had  charged  his  Northumberland  estate  with  the  sum 
of  16,000/.,  for  the  benefit  of  his  younger  children,  and 
that  he  had  then  three  more  children  since  the  making  of 
his  will,  viz.,  Georgiana,  Catherine,  and  Prideaux  Wil- 
liam, charged  the  same  estates  with  the  additional  sum  of 
6,000/.  for  the  benefit  of  the  younger  children.  He  then 
directed  that  his  son  Henry  George  should,  out  of  the 
£S,000/.  so  constituted,  receive  the  sum  of  4,000/.  only,  to 
be  paid  to  him  at  twenty-one,  instead  of  the  5,000/.  pro- 
vided by  the  will ;  but  that  the  annual  provision  for  his 
maintenance  should  remain  the  same  as  before.  The  tes- 
tator then  directed  a  sum  of  4,000/.  to  be  raised  in  like 
manner  for  his  son  Prideaux  William,  to  be  paid  him  at 
twenty-one ;  that  until  that  time,  ^  in  lieu  of  interest,  the 
same  sums  should  be  applied  for  his  maintenance  as  had 
been  provided  for  that  of  Henry  George ;  and  that,  in  the 
event  of  his  dying  under  twenty-one,[his  share  should  not  be 
raised.  The  testator  then  proceeded  as  follows : — ''  And 
whereas  by  my  said  will  I  have  given  to  each  of  my  said 
daughters  Elisabeth,  Margaret,  Mariannci  Isabella  Selby, 
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1836.  and  Charlotte  Sarah,  the  sum  of  2,200k ;  now  my  will  is, 
that  each  of  my  said  daughters  shall  be  entitled  to  receive 
the  sum  of  S^OOOA  only,  in  lieu  of  the  said  iJSOOL,  such 
respective  sums  of  2,000/.  to  be  raised  in  the  same  manner, 
and  to  vest  in  and  be  payable  to  my  said  daughters  re- 
spectively at  the  time  and  in  such  manner  as  in  my  uii 
will  is  directed  concerning  the  said  sum  of  S^SOOA  thereby 
given  to  them  respectively  as  aforesaid ;  and  I  do  will  and 
direct  that  the  like  sum  of  2,000iL,  part  of  the  same 
charged  upon  my  estates  as  aforesaid,  shall  be  held  by  my 
said  trustees,  in  trust  for  each  of  my  said  daughters, 
Georgiana  and  Catherine,  to  be  an  interest  vested  in  them 
my  said  daughters  respectively,  at  their  respective  ages  of 
twenty-one  years :  Provided  always,  that  in  case  one  of  my 
said  daughters,  Elizabeth,  Margaret,  Marianne,  Isabella 
Selby,  Charlotte  Sarah,  Georgiana,  or  Catherine  shall  de- 
part this  life  under  the  age  of  twenty-one  years,  then  the 
part  or  share  of  such  daughter  dying  under  the  said  age 
shall  be  in  trust  for  the  survivors  of  them  my  said  daugh- 
ters, equally  to  be  divided  between  them ;  but  ui  case  any 
two  of  them,  my  said  daughters,  shall  depart  this  life  un- 
der the  age  of  twenty-one  years,  then,'  instead  of  the  di- 
rections contained  in  my  said  will  with  regard  to  the  hap- 
pening of  such  an  event,  I  do  will  and  direct  that  the  sum 
of  12,000/.,  part  of  the  sum  of  14,000/L  hereby  intended 
for  their  benefit,  shall  be  paid  to  the  survivors  of  them  my 
said  daughters,  and  the  sum  of  2^000/.,  residue  thereof, 
shall  be  paid  to  and  divided  between  my  daughter  Anne, 
and  my  sons  Henry  George  and  Prideaux  Williamj  on 
their  severally  attaining  the  age  of  twenty-one  years,  in 
equal  shares  and  proportions.**  The  testator  then  made 
provision  for  the  event  of  other  children  djing  under 
twenty-one. 

The  testator  died  in  October,  1826,  leaving  the  several 
children  named  in  the  will  and  codicil  surviving  hioL 
Three  of  these,  however,  died  under  the  age  of  twenty- 
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one,  namely,  Henry  George,  Georgianai  and  Catherine.      ^1896. 
or  the  others,  Anne  attained  her  majority  in  the  lifetime 
of  the  testator,  and  married  the  defendant  Steele ;  and 
Stephen  Fryer  attained  his  majority  in  October,  18SS,and 
Elicabeth  and  Margaret  in  the  years  1832  and  1834. 

The  questions  in  the  cause  were— 

1.  Whether,  inasmuch  as  two  years  had  elapsed  since 
Stephen  Fryer  Gillum  had  attained  his  age  of  twenty-one 
years,  all  the  younger  children,  or  such  only  as  had  at- 
tained twenty-one,  were  entitled  to  have  their  portions 
raised  and  invested  for  their  benefit ;  and  whether  such  as 
were  so  entitled  had  a  right  to  interest  on  their  portions, 
as  well  as  specific  sums  for  their  maintenance  during  their 
minority  ? 

S.  Whether  the  share  of  Henry  George  Gillum  in  the 
0um  of  2,0002.,  which  was  provided  by  the  codicil  for 
Anne,  Henry  George,  and  PrideauE  William,  in  the  event 
of  two  of  the  younger  daughters  dying  under  twenty-one, 
merged  in  the  estate  upon  the  death  of  Henry  George 
under  twenty-one  ? 

3.  Whether,  if  it  did  not  merge,  it  survived  to  Anne 
and  Prideaux  William,  or  descended  to  the  personal  re- 
presentative of  Henry  George  f 

Mr.  James  Russell^  for  the  plaintiff. 

Mr.  Beihellf  for  the  personal  representative  to  Henry 
George  Gillum. — By  the  terms  of  the  will,  Henry  George 
Gillum,  dying  under  twenty-one,  was  not  entitled  to  the 
sum  of  5,0002.  thereby  provided  for  him,  because  in  the  will 
b  an  express  provision  against  his  taking  a  vested  interest 
during  his  minority.  But  the  4,000/.  provided  for  him 
by  the  codicil  was  a  vested  interest  in  him  before  twenty- 
one,  and  as  such  is  transmissible  to  his  personal  represen- 
tative. If  the  testator  had  intended  othervnse,  he  would 
have  repeated  in  the  codicil  the  direction,  which  he  had 
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1886.  before  given  in  the  will,  that  the  shar^  of  Henry  George 
should  merge  upon  his  death  under  twenty-one.  But  that 
the  testator  has  omitted  to  do»  although  in  the  same  codi* 
cil  he  does  give  such  a  direction  in  regard  to  the  share  of 
Prideaux  William.  That  being  the  apparent  intention  of 
the  testator  in  regard  to  the  ^fiOOL^  it  is  reasonable  to 
suppose  that  he  likewise  intended  Henry  George  to  take 
a  vesfted  interest  in  the  one-third  of  the  S^OOO/.  bequeathed 
to  him  in  the  event  of  the  death  of  two  of  his  younger 
sisters.  That  one-third  he  took  as  tenant  in  common,  and 
consequently  it  has  descended  to  his  representative. 

Mr.  HayieTt  for  the  defendants,  Mr.  and  Mrs.  Steele, 
contended  that  the  share  of  Henry  George  in  the  2,000/L 
survived  to  Mrs.  Steele  and  Prideaux  William,  and  that 
the  testator  had  throughout  his  will  avoided  the  use  of 
words  creating  a  tenancy  in  common ;  he  had,  on  the  con- 
trary, taken  pains  to  make  express  provision  for  the  cafie 
of  every  individual  daughter  dying. 

Mr.  G.  RichardSf  for  the  younger  daughters  of  the  tes- 
tator. — ^The  general  principle  is  admitted,  that  where  por- 
tions are  charged  by  will  on  real  estate,  the  time  of  raising 
is  the  time  of  payment  But  here  the  testator  appoints  a 
time  of  raising  these  portions  independently  of  the  time 
of  their  payment,  namely,  within  two  years  after  his  son, 
Stephen  Fryer  Gillum,  should  attain  twenty-one  years  of 
age.  The  portions,  therefore,  are  raisable  at  that  period, 
whether  the  daughters  are  of  age  or  not;  the  time  of 
raising  them  being  fixed  by  the  instrument  by  which  they 
are  created :  Codringion  v.  Lord  Foley  (a).  The  money 
must  be  raised  and  invested  immediately,  and  paid  to  the 
daughters  at  their  respective  ages  of  twenty-one.  They 
are  likewise  entitled  to  certain  specific  sums  for  mainte- 

(«)  0Vcs.d64,a79. 
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nance  out  of  the  rents  of  the  real  estatCi  and  to  interest 
on  their  portions.  There  is  an  express  direction  in  the 
will  that  the  trustees  shall  stand  possessed  of  the  funds  to 
be  purchased  for  the  younger  daughters,  and  of  the  divi* 
dends,  interest,  and  annual  produce  thereof,  in  trust  for 
their  benefit.    He  then  referred  to  Courtney  v.  Ferrers  (a). 

Mr.  Russell,  in  reply. 

Alderson,  B. — ^On  examining  the  will  and  codicil  care-  i^e,  i5^ii. 
fully,  which  are  very  incorrectly  worded,  the  case  does 
not  appear  to  present  much  difficulty.  It  seems  clear  that 
the  testator  intended  to  give  specific  legacies  of  money  to 
bis  children,  as  charges  on  his  real  estate,  on  their  attain- 
ing twenty-one,  and  to  give  to  all,  except  his  daughter 
Anne,  maintenance  till  that  period. 

In  the  legacies  to  the  sons,  he  speaks  of  this  mainte- 
nance being  in  ''  lieu  of  interest."  There  the  interest 
would  have  exceeded  the  sum  for  maintenance,  and  that 
clearly  shews  his  intention  that  only  maintenance  should 
be  there  given,  negativing  interest. 

In  the  case  of  the  daughters,  whose  specific  portions 
wer%  smaller,  he  gives  maintenance  expressly,  but  says 
nothing  about  interest ;  probably  because  the  amount  was 
less  than  the  maintenance. 

These  circumstances  would  lead  me  to  conclude,  as  to 
his  intention,  that  he  did  not  mean  to  give  interest.  The 
only  passage  in  the  will  to  the  contrary,  is  that  referred 
to  by  Mr.  Richards,  in  which  the  testator  directs  the 
trustees,  after  raising  the  remaining  4-5ths  of  the  1 1,000^, 
to  stand  possessed  of  the  interest  and  dividends,  in  trust 
to  divide  it  equally  amongst  the  four  daughters.  But  all 
the  rest  of  the  will  and  the  codicil  is  wholly  inconsistent 
with  this  clause  if  taken  literally.    Throughout,  he  speaks 

(a)  1  Sim.  137. 
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18S6.  of  the  legaeies  to  his  daughters  as  specific  sums  of  money 
payable  at  twenty-one.  On  the  wholei  I  do  not  doubt 
that  only  maintenance  is  due. 

Secondly,  I  think  it  quite  clear  that,  taking  the  will  and 
codicil  together,  as  they  ought  to  be  taken,  the  testator 
has  ckarly  expressed  his  intention,  that  in  case  Henry 
George  did  not  attain  twenty-one,  his  legacy  should  merge. 
All  the  legacies  are  postponed  as  to  the  time  of  payment, 
in  consequence  of  the  minority  of  the  legatees,  and  a  sepa- 
rate provision  during  minority  is  made  for  them.  This 
clearly  brings  the  case  within  the  general  rule  of  legacies 
charged  on  land,  and  not  within  any  of  the  exceptions. 

Thirdly,  I  think,  that  in  the  events  which  have  hap- 
pened, namely,  the  deaths  of  two  of  the  daughters  under 
twenty-one,  and  that  of  Henry  George  Gillum  before 
those  deaths  both  happened,  Anne  and  Ptideaux  only 
take  onc'-third.  I  think  the  intention  of  the  testator  was 
to  give  the  2,000/.  to  them,  not  as  survivors  of  Henry 
George  Gillum,  but  in  specific  thirds. 

And  as  to  the  one-third  which  would  have  gone  to 
Henry  George  Gillum  if  he  had  survived,  I  think  that  his 
personal  representative  has  no  claim  to  it  If  transmissible 
at  all,  its  payment  depends  at  all  events  on  his  attaining 
twenty-one,  and  he  not  having  done  so,  it  sinks  into  the 
estate. 

I  think,  therefore,  that  I  must,  on  the  whole  will. 

Declare,  that  on  attaining  twenty«one,  in  the  events 
which  have  happened,  each  of  the  surviving 
daughters  will  be  entitled  to  one-fiRh  of  12,000^, 
and  that  Prideaux  William  Gillum  is  entitled  to 
4^000/.,  and  also  to  a  one-third  share  of  ifiOOLf  in 
consequence  of  the  contingency  of  the  deaths  of 
his  two  sisters  and  brother  Henry  Geoige  Gillnm ; 
that  Ann  is  entitled,  in  addition  to  her  6,0002.,  to 
one-third  of  2,000/.  also,  under  the  same  contin- 
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gency;  that  the  legacy  to  Henry  George  Gillum        1896. 

has  merged,  and  also  the  contingency  of  one-third 

of  2fi00L,  and  that  his  personal  representative  is 

not  entitled  to  anything;  that  the  18,000/.,  and 

the  share  of  Ann,  666L  13«.  4dl,  is  raisable  now, 

and  that  the  share  of  P.  S.  Gillum  will  be  raisable 

on  his  attaining    twenty-one;    that  the  younger 

children  are  entitled  to  maintenance  till  twenty-one» 

at  the  rates  specified,  and  not  to  interest  on  their 

portions. 


Mills  v.  Campbell.  DecBtk. 

X  HE  bill,  which  was  filed  by  underwriters  against  an  as-*  a  demurrer  la 
aured,  who  had  brought  actions  against  the  plaintiffs  on  the  ^[hourmen- 
policies,  prayed  for  discovery,  and  a  commission  to  exa-  J.^*""*  *f" 
mine  witnesses  abroad  in  aid  of  the  plaintiffs'  defence  to  the  biu  mereij 
the  actions,  and  that  in  the  mean  time  the  defendant  might  u  bad.      ^^^' 
be  restrained  from  proceeding  in  the  said  actions,  and  from  comi^Mion  to 
commencing  any  other  action  against  the  plaintifis.  examine  wit- 

___  uesses  ftbroad. 

The  defendant  demurred  to  the  bill,  alleging,  as  cause  in  aid  cf  a  de- 
of  demurrer,  ''  that  it  appears  by  the  said  complainants*  ^^  at'uw, 
own  shewing  in  their  said  bill,  that  they  are  not  entitled  ^^^  • ""  ^' 
to  demand  any  such  relief  thereby  against  this  defendant 
as  is  prayed  by  their  said  bill :  wherefore,  and  for  divers 
other  good  causes  of  demurrer  appearing  in  the  said  bill, 
this  defendant  doth  demur  thereto,  and  humbly  asks  the 
judgment  of  this  Honorable  Court  whether,"  &c. 

Mr.  Spence,  for  the  defendant,  having  stated  the  nature 
of  the  bill  and  demurrer, 

Mr.  6.  Richards,  for  the  plaintiff,  objected  that  the  de- 
murrer being  to  relief  only,  and  not  to  discovery  and  relief, 
could  not  be  supported.  Had  the  bill  prayed  relief,  the 
demurrer  to  the  relief  would  have  included  the  discovery ; 
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but  the  bill  not  praying  relief,  the  defendants  ought  to 
have  demurred  specifically  to  the  discovery.  The  defen- 
dant could  not  be  allowed  to  demur  ore  tenus  to  the  dis- 
covery, for  then  his  objection  would  be  inconsistent  with 
his  demurrer,  as  it  appeared  on  the  files  of  the  Court. 

The  Lord  Chief  Baron  being  extremely  unwilling 
to  entertain  this  objection, 

Mr.  SimpkinsoUf  amicus  curiat  said,  that  Lord  Lynd^ 
hurst  had  laid  it  down,  that  you  cannot,  on  a  bill  for  mere 
discovery,  demur  to  the  relief,  and  ore  ienus  demur  to  the 
discovery ;  you  must  confine  yourself  to  what  is  covered 
by  the  demurrer  on  the  record. 

Mr.  Spence  and  Mr.  Purvis^  for  the  defendant — ^In 
Crow  s.  Tyrrell  {a)  it  was  held  that  asking  for  the  produc- 

Si-^^i\ ^..'c^  ^  ^^C,  tion  of  papers  and  documents  is  asking  for  relief,  but  no 

S'*'^ ,  ^  such  decision  has  ever  been  made  m  regard  to  a  commission 

to  examine  witnesses  abroad.  It  is  submitted,  therefore, 
that  this  is  a  bill  for  relief.  But  even  if  it  be  not,  we  sub- 
mit that  a  demurrer  to  the  relief  extends  to  every  thing 
,  contained  in  the  bill,  whether  it  be  for  relief,  or  simply 
for  discovery,  Wallis  v.  Duke  of  Portland  {Jb),  Lord  Ken^ 
sington  v.  Mansell  (c),  Wigram  on  Discovery^  p.  150. 
Even  admitting  that  the  first  part  of  the  demurrer  is  bad, 
it  will  be  saved  by  the  words,  '^for  divers  other  good 
causes,**  &c. 

Mr.  Richards  in  reply  observed,  that  in  the  cases  cited 
on  the  other  side  the  form  of  the  demurrer  did  not  ap- 
pear. He  also  contended  that  praying  for  a  commission 
to  examine  witnesses  in  aid  of  a  defence  at  law,  could 

(a)  2  Mad.  408.  (6)  3  Ves.  491.  (c)  13  Vet.  240. 
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not  turn  the  bill  into  a  bill  for  relief:  ChimelU  v.  Chau-        1836. 
vei  (a). 

The  Lord  Chief  Baron  said,  that  he  was  sorry  to 
decide  against  the  defendant  on  a  question  of  form,  but 
that  there  would  be  no  distinction  between  one  demurrer 
and  another,  if  he  did  not  say  that  this  was  a  demurrer  to 
relief  which  was  not  sought  by  the  bill.  He  should,  how- 
ever, give  the  defendant  liberty  to  amend  his  demurrer, 
upon  payment  of  costs,  and  undertaking  not  to  proceed  in 
the  actions  till  the  demurrer  should  have  been  argued. 

Order  accordingly. 


JDec.l9M. 
The  amended  demurrer  now  came  on  for  argument —  vvhere  a  bUi 
The  bill  purported  to  be  brought  by  certain  persons  there-  '^^'^JJ^dm. 
in  named,  described  as  of  Lloyd's  Coffee-house,  in  the  mred  alleged 
city  of  London,  merchants  and  underwriters,  and  also  by  been  employed 
the  corporation  of  the  London  Assurance.  It  stated  that  on  ^Twbld!'^ 
the  7th  of  August,  1885,  George  Robinson  &  Co.,  as  well  were  the  eubject 

^  \       .  of  the  policy:— 

in  their  own  names  as  in  the  names  of  all  other  persons  Htid,  that  a 
to  whom  the  same  might  appertain,  effected  two  policies  the  diecorery 
of  insurance,  one  whereof  was  underwritten  by  the  Lloyd's  7uho*  "h 'the *^ 
underwriters,  and  the  other  by  the  London  Assurance,  bill  suted  that 
upon  the  ship  Clio,  bpund  from  Liverpool  to  Para  in  had  been  paid 
the  Brazils,  and  upon  certain  arms,  accoutrements,  mu-  ^,  ^|  ^^ 
sical  instruments,  and  other  goods  on  board  the  said  ship.  <^  the  goods; 

'  ®  '^    the  object  of 

That  the  said  ship  sailed  from  Liverpool  on  the  said  7th  the  bill  beiog 
August,  having,  as  it  was  alleged,  the  said  goods  on  board,  whether  he 
and  proceeded  on  her  voyage  until  the  SOth  September,  ][^„°®**°*" 
when,  as  was  alleged,  she  anchored  off^  a  place  called  Se-     ^  ^^u  brongfat 

*  ®      *  ^  bytheLloyd'i 

underwriten 
and  the  Corporation  of  the  London  Aiturance  in  ret pect  of  poUciet  onderwritten  by  each  of  thoee 
parties  respectively,  is  not  multifarious;  although  the  Lloyd's  policies  are  not  under  seal,  and  those 
of  the  London  Auuimnce  are  under  seaL 

Since  the  Reg.  Gen,  Hil.  Term,  4  Will.  4,  a  defendantin  an  action  of  ainimprit  brought  on  a 
policy  of  ittsorance,  mutt  plead  the  pUlntifTs  want  of  interest  specially. 

(a)  1  Yoange,  304. 
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1836.  linas,  in  South  America,  which  was  in  her  course  toPftnu 
That  by  certain  papers  which  had  been  produced  by 
the  defendant  to  the  plaintiffs  in  support  of  his  claim  on 
the  policiesi  it  was  alleged,  that,  on  the  3rd  of  October, 
1835,  the  ship  was  attacked  and  destroyed  by  pirates,  and 
the  goods  so  insured  were  stolen  and  taken  away,  and  be- 
came wholly  lost  to  the  defendant.  That  the  plaintiffs  had 
lately,  and  since  the  said  pretended  loss,  discovered  that 
the  goods  mentioned  in  the  policies  were  ordered  by  the 
defendant,  in  order  that  he  might  supply  the  Brazilian 
government  therewith,  and  that  the  Brazilian  government 
had  employed  the  defendant  to  ship  the  said  goods  on 
board  the  said  ship,  for  the  purpose  of  being  brought 
from  Liverpool  to  Para,  and  that  the  said  shipment  was 
made  by  the  defendant  in  consequence  of  a  contract  that 
had  been  made  with  the  Brazilian  governmenti  that  he 
would  procure  the  said  goods,  to  be  shipped  and  con* 
veyed  to  Para,  for  the  benefit  of  the  said  government. 
That  amongst  the  papers  produced  by  the  defendant  there 
was  a  copy  of  a  letter,  dated  Para,  S7th  September^  1834, 
written  and  sent  by  the  defendant  to  Messrs.  Bates  &  Bar- 
rows, of  Birmingham,  ordering  the  goods  comprised  in 
the  policies.  [The  bill  then  set  forth  the  letter,  in  which 
the  defendant  stated  that  he  had  contracted  with  the  Bra- 
zilian government  to  furnish  them  with  the  accoutrements, 
and  requested  his  correspondents  to  execute  the  order.] 
The  bill  then  stated  and  charged  as  follows:  ''That since 
the  loss  of  the  said  ship,  your  orators  have  ascertained, 
as  the  fact  and  truth  is,  that  the  said  Brazilian  govern* 
ment  have  paid  the  said  defendant  hereto  for  the  said 
goods,  and  for  each  and  every  of  them,  and  for  all  the 
costs  which  he  has  been  put  to  in  relation  thereto,  and 
that  in  fact  there  is  now  nothing  due  and  owing  to  the 
said  defendant  in  respect  of  the  said  goods,  the  said 
government  having  satisfied  the  said  defendant  every 
thing  in  respect  thereof.    And  your  orators  further  shew, 
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that  the  defendant  has  nevertheless  commenced  actions,  1896. 
&c.  And  the  said  defendant  sometimes  pretends,  that 
the  said  BraziSan  fgovemment  have  not  paid  him  for  the 
said  goods,  whereas  yonr  orators  charge  the  contrary  to 
be  tnie,  and  that  previously  to  the  shipment  of  the  said 
goods,  the  said  Brasilian  government  entered  into  a  con- 
tnct  in  writing  with  the  said  defendant,  relating  to  the 
said  goods ;  and  so  it  would  appear,  if  the  said  defend- 
ant would  set  forth  a  full,  true,  and  particular  account 
of  each  and  every  contract  which  he  has  entered  into  with 
the  said  Brazilian  government,  relating  to  the  said  goods 
and  every  part  thereof,  and  when  and  where  such  con- 
tract was  entered  into,  and  the  particulars  thereof.  And 
your  orators  charge,  that  the  said  defendant,  at  the  time 
that  the  said  contract  was  entered  into  with  the  said  Bra- 
silian government,  received  a  very  considerable  sum  of 
money  in  respect  of  the  said  goods,  and  has  from  time  to 
time,  since  the  said  contract,  received  large  sums  of  mo- 
ney in  respect  of  the  said  goods,  and  so  it  would  appear 
if  the  said  defendant  would  set  forth  a  full,  true,  and  par- 
ticular account  of  all  and  singular  the  sums  of  money 
received  by  the  said  defendant  from  the  said  Brazilian 
government,  in  respect  of  the  said  goods ;  and  the  defen- 
dant sometimes  pretends  that  the  said  goods  form  an  item 
in  account  between  himself  and  the  said  Brazilian  govern* 
taent,  whereas  your  orators  charge  the  contrary  to  be 
true,  and  that  in  such  account  the  said  Brazilian  govern* 
ment  have  given  credit  to  the  said  defendant  for  the  said 
goods,  and  so  it  would  appear  if  the  said  defendant  would 
set  forth,  as  he  ought  to  do,  a  full,  true,  and  particular 
account  of  the  dealings  and  transactions  between  himself 
and  the  said  government,  of  and  relating  to  the  matters 
aforesaid ;  and  whether  there  is  not  a  large  sum  of  money 
now  due  and  owing  by  him  to  the  said  government  upon  a 
balance  of  account.** 
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1836.  Mr.  SpencesLTid  Mr.  PurvUt  for  the  demurrer. — The  al-' 

legations  in  the  bill  as  to  the  defendant  having  been  paid 
by  the  Brazilian  government,  are  perfectly  inconsistent 
with  each  other.  First,  the  bill  states  that  the  deFendant 
has  been  paid  in  monies  numbered,  and  then  that  the 
Brazilian  government  has  given  the  defendant  credit  for 
the  goods  in  account.  Such  a  mode  of  pleading  is  inad- 
missible. Besides,  it  is  not  stated  in  the  bill  when  the 
defendant  was  paid,  and  he  may  have  been  paid  aubse- 
quent  to  the  actions.  Let  it  be  conceded,  however,  that 
he  has  been  paid  to  the  full  extent  stated  in  the  bilL  For 
what  purpose  is  the  discovery  sought?  If  the  Brazilian 
government  have  paid  him  upon  a  consideration  that  has 
altogether  failed,  they  may  recover  the  money  in  an  action 
against  the  defendant.  That,  however,  is  not  a  matter  in 
which  the  plaintiffs  are  interested,  and  could  afford  them 
no  defence  to  the  actions  brought  by  the  defendant  against 
them.  The  discovery  therefore  which  they  seek  in  aid  of 
what,  if  proved,  would  be  no  defence  at  law,  cannot  be 
granted,  and  upon  that  ground  the  demurrer  ought  to  be 
allowed :  Mendizabel  v.  Machado  (a),  Robertson  v.  Lub* 
bock  (b). 

The  other  objection  to  the  bill  is  on  the  ground  of  mul- 
tifariousness. The  bill  is  brought,  in  respect  of  two  dis- 
tinct policies,  by  two  distinct  parties,  one  of  whom,  being  a 
corporation,  have  affixed  their  seal  to  the  policy  in  which 
they  are  concerned.  It  follows  that  the  actions  which 
have  been  brought  against  the^fe  parties  are  distinct  in 
their  nature,  and  must  be  met  by  different  pleas.  How, 
then,  can  one  injunction  be  granted  to  restrain  the  de- 
fendant in  both  actions  ?  If  this  mode  of  pleading  be 
allowed,  the  commission  and  injunction  must  go  in  the 
name  of  all  the  plaintiffs,  although  some  of  them  may  not 
have  an  interest,  or  not  a  joint  interest  with  the  others,  in 

(a)  1  Sim.  68.  (6)  4  Sim.  161. 
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the  discovery,  which  is  contrary  to  the  known  rule  upon        1936. 
the  subject:   ilff(/: P/.  187,  4th  ed. 

Mr.  Simpkinson  and  Mr.  6.  Richards^  for  the  bill. — ^If  it 
appeared  clear  upon  the  face  of  the  bill  that  the  defend- 
ant, as  seller,  had  agreed  to  furnish  these  goods  to  the 
Brasilian  government,  and  had  been  paid  for  them,  no 
doubt  he  would  be  liable  to  refund  the  money  to  the 
buyers,  and  in  that  case  the  present  plaintiffs  might  fail  in 
their  defence  at  law.  But  that  is  not  the  case  made  by 
the  bill.  The  bill  states  that  the  defendant  has  been  paid, 
but  inquires  under  what  circumstances.  Now  if  the  plain- 
tiffs are  entitled  to  an  answer  to  any  part  of  the  bill,  the 
demurrer  going  to  the  whole  discovery  must  be  overruled. 
It  is  stated  that  Campbell  entered  into  a  contract  with  the 
Brazilian  government,  and  one  part  of  the  bill  calls  on  him 
to  set  forth  the  terms  of  the  contract  In  the  action 
which  he  has  brought  he  has  averred  the  interest  to  be  in 
himself,  but  the  contract,  if  discovered,  would  shew  what 
real  interest  he  had ;  and  it  is  to  defend  the  actions  in  this 
particular  that  we  call  upon  him  for  discovery.  If  it  ap- 
pear that  he  had  no  interest,  and  was  fully  satisfied,  it  is 
clear  that  he  must  be  restrained  in  these  actions :  Godsall 
V.  Boldero  (a).  If  he  has  been  satisfied  his  demand,  it  is 
new  for  a  party  to  bring  an  action,  and  then  demur  to  the 
discovery  in  aid  of  the  defence.  The  discovery  sought  is 
not  in  aid  of  an  action,  but  in  aid  of  a  defence  to  an  action  ; 
and  therefore,  if  this  demurrer  be  not  overruled,  a  judge 
in  equity  will  have  to  decide  whether  certain  facts  do  or  do 
not  constitute  a  good  defence  at  law ;  which  is  contrary 
to  the  functions  of  such  a  judge :  Bishop  of  London  v. 
Fytche  (6)«  But  it  is  not  necessary  to  dwell  upon  this : 
the  real  question  is,  whether,  considering  that  a  policy 
of  assurance  is  merely  a  contract  of  indemnity,  this  defen- 

(a)  9  Ea>t,  12.  (6)  1  Bro.  &  C.  96. 

VOL.  ir.  D  D  EQ.  SX. 


396  EQUITY  CASES  IN  THE 

1836.  danty  who  admits  by  his  demurrer  that  he  has  been  fully 
paid  and  satisfied,  shall  be  allowed  to  continue  these  ac- 
tions. Some  of  the  charges  of  the  bill  may  not  be  so 
strong  as  others ;  but  it  is  enough  to  say  that  there  is  a 
charge^  that  he  has  been  paid  for  the  goods  and  for  all 
costs  incurred,  and  that  there  is  nothing  due  and  owing 
to  him  in  respect  of  the  goods. 

The  other  objection  to  the  bill  is  untenable.  Itiserery 
day*s  practice  for  underwriters  to  join  in  one  suit  in  re- 
spect of  different  policies :  Kensington  v.  White  (a),  Irving 
V.  Vianna  (b),  Janson  ▼.  Solarte  (c).  [Mr.  Purvis, — In 
those  cases  the  policies  were  underwritten  by  all  the  plain* 
ti£Es].  In  Shackell  v.  Maeaulay  (d),  Sir  John  Leach  said 
that  underwriting  causes  were  not  to  be  reasoned  upon  as 
affording  general  rules  in  matters  of  pleading;  and  it  is 
clear  that  it  would  be  highly  inconvenient  to  require  a 
separate  bill  for  every  policy.  [The  Lord  Chirf  Baron. — 
If  I  remember  right,  the  frame  of  the  bill  in  ShacieU  v. 
Maeaulay  was  something  like  the  present,  but  there  the 
commissions  were  to  be  directed  to  two  different  places,  so 
that  the  evidence  taken  under  them  might  come  back 
at  different  times.]  That  circumstance  made  the  objec- 
tion for  multifariousness  much  stronger  in  that  case  than 
in  the  present.  But  at  all  events  the  defendant  is  too 
late  in  this  objection.  After  permission  to  amend  he  could 
not  put  in  a  demurrer  for  multifariousness,  and  therefore 
he  cannot  be  permitted  to  make  the  same  objection  ore 
ienus. 

Mr.  Spencet  in  reply. 

The  Lord  Chief  Baron. — As  to  the  objection  for 
multifariousness,  it  appears  to  me  that  there  is  no  distino- 

(a)  3  Price,  164.  (c)  Ante,  p.  127. 

(6)  M'Cld.  663.  (d)  2  Sim.  &  Stu.  87- 
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tioii  in  principle  between  this  case  and  those  which  have  1836. 
been  cited,  where  tlie  underwriters  having  been  sued 
upon  difierent  policies,  the  Court  has  not  put  them  to  file 
different  bills  to  restrain  the  actions.  The  circumstance 
that  one  of  the  policies  in  this  case  is  under  seal,  and  the 
other  not  under  seal,  can  make  no  difference.  Formerly 
the  only  difference  would  have  been,  that  in  the  actions  on 
the  policies  the  corporation  of  the  London  Assurance 
might  have  pleaded  specially  that  the  plaintiff  had  no  in- 
terest, while  the  others  would  have  given  that  fact  in  evi- 
dence under  the  general  issue.  But  the  late  act  (a)  ren- 
ders it  necessary  for  underwriters,  even  in  assumpsit,  to 
plead  specially  in  matters  of  this  nature.  Therefore,  in 
fact,  the  two  actions  would  be  met  by  the  same  sort  of 
plea.  Upon  these  grounds  it  appears  to  me  that  the  first 
objection  fails. 

Upon  the  other  point,  I  own  that  I  at  first  entertained 
some  doubts;  but  I  think  I  shall  come  to  a  just  conclusion 
if  upon  that  also  I  overrule  this  demurrer.  If  Mr.  Spenee's 
mode  of  construing  this  bill  were  correct  throughout, 
the  observation  would  apply,  that  credit  having  been 
given  to  the  defendant  upon  a  consideration  which  had 
fiuled,  the  money  must  be  refunded ;  and  in  that  view 
of  the  case  it  would  appear  upon  the  bill,  that  he  had 
no  interest  in  the  policy.  But  I  am  not  called  upon  to 
confine  myself  to  that  view  of  the  case.  When  a  party 
demurs,  his  demurrer  ought  to  embrace  all  that  was  rea- 
sonably intended  by  the  bill.  Undoubtedly  the  bill  might 
have  been  better  framed.  The  intention  was  to  see  whe- 
ther Campbell  was  not  a  mere  agent  of  the  Brazilian  Go- 
vernment. One  part  of  the  bill  states  that  he  has  been 
paid,  and  as  to  that  there  are  sufficient  allegations ;  for 
what  does  it  signify  whether  the  other  part  of  the  bill  is 
not  so  strong?    Then,  in  what  character  was  he  paid? 

(a)  3  &  4  WiU.  4,  c.  42;  Rtg.  Gen.  H.  T.  4  Will.  4. 
D  d2 
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1837. 
Nov.  17th. 

Upon  the 
coming  in  of 
the  defendant't 
answer,  in  an 
insurance  cansci 
the  Court  re- 
ftiied  to  allow 
the  plainti£& 
to  amend  their 
hill  hy  adding 
charges  relatiTe 
to  matters 
which  might, 
with  proper 
diligence,  have 
been  originally 
put  in  issue  by 
theplaintiC 


The  bill  suggests,  as  an  agent.  It  says  that  he  was  em- 
ployed **  to  procure  the  goods."  not  to  sell  them.  If  he  was 
employed  to  procure  them,  he  is  like  any  other  agent; 
and  if  paid,  he  can  have  no  right  to  maintain  the  action.  If, 
on  the  other  hand,  he  was  the  seller,  he  is  bound  by  his 
contract  with  the  Brazilian  Government  in  case  he  does 
not  deliver  the  goods ;  and  in  that  case,  I  admit  that  if  he 
was  paid  he  must  refund.  The  question  then  turns  upon 
whether  he  was  seller  or  agent,  and  as  to  that  the  plain- 
tiffs are  entitled  to  dbcovery.  The  demurrer,  therefore, 
must  be  overruled. 

Demurrer  overruled. 

The  defendant  then  put  in  his  answer,  in  which  he  set 
forth  verbatim  an  agreement  between  himself  and  the  Bra- 
zilian government,  dated  the  S4th  of  September^  1834,  by 
which  it  was  stipulated  that  the  defendant,  who  was  re- 
siding at  Para,  should  send  for  the  arms  and  accoutre- 
ments to  England;  that  they  were  to  be  provided  accord- 
ing to  certain  patterns,  and  to  be  shipped  on  account  of 
the  contractor,  and  conveyed  as  far  as  Para,  and  then  de- 
livered to  the  agents  of  the  Brazilian  government;  and 
that  half  the  purchase  money  was  to  be  paid  to  the  defen- 
dant before  the  delivery,  and  the  remainder  upon  delivery. 
The  defendant  then  stated,  that  in  pursuance  of  this 
agreement  he  ordered  the  goods  in  question,  and  on  the 
SOth  of  February,  1&S5,  received  from  the  Brasilian  go- 
vernment one-half  of  the  amount ;  but  that  he  gave  secu- 
rity to  that  government  for  the  due  performance  of  the 
contract,  and  held  himself  liable  to  them  in  case  it  was 
not  performed.  He  admitted  the  capture  and  loss.  He 
insisted  that  the  arms  having  been  shipped  on  his  own  ac- 
count, and  himself  being  liable  to  the  Brazilian  govern- 
ment for  the  moiety  of  the  purchase  money  which  he  had 
been  paid  antecedently  to  the  loss,  he  ought  not  to  be  re- 
strained in  the  actions.  He  admitted,  however,  that  he  had 
not  repaid  the  moiety  of  the  purchase  money,  but  that  the 
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Brasilian  government,  having  taken  the  circumBtances  into 
consideration,  had  given  him  time  to  fulfil  his  engagement, 
and  that  he  had  in  consequence  written  to  Messrs.  Bates 
&  Barrows  for  a  further  supply  of  arms. 

A  motion  was  now  made,  on  behalf  of  the  plaintiffs, 
for  liberty  to  amend  their  bill,  without  prejudice  to  the  in- 
junction, by  adding  certain  charges  and  inquiries  as  to 
whether  any  contract  had  been  entered  into  by  the  defen« 
dant  and  the  Brasilian  government  for  giving  time  for  the 
fulfilment  of  his  engagement ;  what  were  the  particulars 
of  the  correspondence  with  Bates  &  Barrows  for  the 
further  supply  of  arms ;  and  lastly,  whether  any  of  the 
arms  which  had  been  supplied,  and  were  alleged  to  be  lost, 
had  not  got  into  the  hands  of  the  Brazilian  government. 

Mr.  Simpkinson  and  Mr.  6.  Richards^  for  the  motion. — 
This  is  the  first  time  that  the  plaintiffs  have  had  any  in- 
formation of  the  defendant's  having  had  time  given  to  fulfil 
his  contract,  and  of  his  having  ordered  a  further  sup- 
ply of  arms.  It  becomes,  therefore,  essential  to  know  the 
particulars  of  the  new  agreement  and  new  order.  The 
first  contract  that  was  entered  into  was  in  writing,  and 
is  given  by  the  defendant  verbatim.  The  probability 
is,  that  the  second  was  in  writing  also.  It  may  contain 
recitals  materially  affecting  the  plaintiffs ;  shewing,  for  in- 
stance, either  great  laches  on  the  part  of  the  Brazilian 
government,  or  that  they  had  got  possession  of  the  arms 
before  the  pirates  seized  the  ship ;  or  it  may  shew,  what 
seems  probable  from  some  expressions  in  the  answer,  that 
the  ship  had  arrived  at  the  limits  within  which  the  goods 
were  to  be  delivered;  in  which  case  the  defendant's 
liability  to  the  Brazilian  government  would  cease.  Jamon 
V.  Soiarie  (a)  is  an  authority  for  this  application. 

(a)  Ante,  p.  132. 
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1837.  Mr.  Spence  and  Mr.  Purtns,  coniri. — In  Jctmon  v.  So* 

larie,  the  motion  was  supported  by  affidavits  as  to  matters 
which  were  in  immediate  connection  with  the  subject  of 
the  bill.  Here,  the  plaintiffs  have  filed  no  affidavits,  but 
rely  entirely  upon  their  own  suggestions  derived  from  the 
answer.  At  all  events,  they  ought  to  shew  that  the  de- 
fendant has  disclosed  matters  which  are  material  to  their 
case,  and  which  they  could  not  have  known  before.  The 
goods  insured,  and  in  respect  of  which  the  bill  was 
brought,  were  those  mentioned  in  the  contract  which  is  set 
forth  in  the  answer.  Prior  to  their  delivery,  those  goods 
were  lost,  and  the  defendant  having  come  upon  the  un- 
derwriters for  the  insurance  money,  they  filed  the  present 
bill  to  ascertain  what  interest  he  had  in  them.  Now, 
whatever  that  interest  was«  it  can  have  no  reference  to  any 
subsequent  contract  made  in  relation  to  other  goods ;  but, 
even  looking  at  the  defendant's  actual  interest  in  the  goods 
that  were  lost,  is  it  probable  that  the  information  sought 
would  be  material  to  the  plaintiffs?  He  undertook  tofornish 
goods  to  the  Brazilian  government.  They  were  lost,  and 
the  defendant  having  been  paid  for  them  became  liable 
to  refund.  The  government,  however,  instead  of  oalling 
on  him  or  his  sureties  to  repay,  agreed  that  he  should 
furnish  other  goods  to  supply  the  loss.  How  can  any- 
thing arise  out  of  this  that  would  be  material  to  the  plain- 
tiffs? But  we  submit  that  they  should  at  least  have  filed 
affidavits  as  to  materiality. 

Mr.  SimpUnson,  in  reply. 

The  Lord  Chief  Barok. — ^The  only  doubt  which  I 
have  entertained  in  this  case  is,  whether  or  not  there  was 
a  sufficient  disclosure  of  the  circumstances,  before  any 
bill  was  filed,  to  lead  the  plaintiffs  to  suggest  by  their 
bill  whether  any  and  what  arrangement  had  been  made 
at  any  time  between  the  defendant  and  the  Brazilian  go- 
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vernment  in  respect  to  this  loss*  I  admit  that,  in  general,  1837. 
if  you  direct  your  inquiries  to  a  particular  contract  made 
at  one  particular  time,  and  the  defendant  discloses  some 
other  contract  made  at  another  time,  which  is  connected 
with  the  matters  inquired  after,  but  does  not  amount  to  a 
fiill  disclosure  of  those  matters,  this  would  be  ground 
for  allowing  you  to  amend  your  bill.  But  where  the  dis- 
closures already  made  before  the  filing  of  the  bill  are  suffi- 
cient to  put  the  plaintiff  on  inquiry,  as  the  disclosures  here 
Were  sufficient  to  put  the  plaintiffs  on  their  inquiry  as  to 
the  probability  of  loss,  and  the  nature  of  the  contracts  en- 
tered into— I  am  at  a  loss  to  see  why  the  original  bill 
should  not  have  been  directed  to  those  subjects.  I  thmk 
there  is  much  in  what  was  said  for  the  plaintiffs  as  to  the 
first  contract  being  set  out  in  the  answer,  and  the  other 
not :  but  still  I  think  the  plaintiffs  come  too  late  to  avail 
themselves  of  any  inquiries  which  might  arise  from  this 
circumstance.  The  underwriters  in  this  case  were  aware, 
when  they  filed  their  bill,  that  the  ship  had  been  lost,  that 
the  cargo  was  said  to  have  been  taken  by  pirates,  that  the 
party  who  had  ordered  the  cargo  had  been  in  some  way  paid, 
and  yet  that  he  was  seeking  to  recover  the  insurance  money 
in  an  action.  Upon  the  supposition  that  he  had  been  paid, 
they  make  certain  inquiries  on  that  head,  to  which  he  an- 
swers that  he  has  been  paid  half  the  amount.  They  then 
find  their  case  incomplete  without  further  information  as  to 
how  and  under  what  conditions  the  whole  was  paid.  But 
why  could  they  not  have  asked  him  this  by  their  original 
bill?  They  might  have  put  to  him  the  questions — Have 
you  been  paid  the  whole;  or,  if  not,  how  much  have  you 
been  paid,  and  upon  what  terms  have  you  been  indenmi- 
fied  as  to  the  remainder?  Although  one  is  desirous  of  giving 
room  for  every  inquiry  in  these  cases,  yet,  if  a  party 
neglects  his  opportunities  of  inquiring  in  the  first  instance, 
he  ought  not  to  be  allowed  to  make  suggestions  afterwards 
which  he  should  have  made  at  first  I  should  have  thought 


t:- 
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that  in  this  bill  the  plaintiffs  would  have  pointed  their  in- 
quiries to  every  circumstance  under  which  the  arrange- 
ment could  have  beeif  made.    .  .. .. 

The  ground,  therefore,  on  which  I  decide  this  motion 
(and  it  is  a  little  beside  the  arguments),  is  this — that  the 
plaintiffs  had  the  opportunities  of  making  the  inquiries 
originally  which  they  now  seek  too  late. 

Motion  refused. 
Dec.  Ut. 
The  lachei  of         On  this  day  a  motion  was  made,  on  the  part  of  the  Cor- 
a  bill  for  dit-      poration  of  the  London  Assurance,  that   the  injunction 
of^Zfence^At    ™8^'  ^^  revived,  and  a  commission  issue  for  the  exami- 
Uw,  la  not  a      nation  of  witnesses  beyond  the  seas.     The  motion  was 

ground  for  de- 

pricing  them  Supported  by  affidavit  that  there  were  certain  witniesses 
for^hTeumi-"  ^hroad  whosc  evidence  was  material  and  necessary  for  the 
nation  of  wit-     defence  at  law. 

nesset  abroad, 

though  it  it  a  The  motion  was  opposed  on  the  ground  of  the  laches  of 
pv^ng  UMm      the  plaintiffs  in  equity. 


to  more  aevere 


Alderson,  B. — It  is  clear  the  cause  cannot  be  tried 
without  these  witnesses.  The  laches  of  the  plaintiffs  is  a 
reason  for  putting  them  on  more  severe  terms,  but  not 
for  putting  the  case  out  of  the  ordinary  course  of  jus- 
tice. 

Ordered,  that  the  sum  claimed  be  invested  in 
Exchequer  bills,  within  a  fortnight,  to  abide 
the  event  of  the  action,  and  that  interest  on 
the  sum  claimed,  at  4/.  per  cent,  per  annum, 
be  paid  into  Court  within  the  same  time. 
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isae. 


Jones  v.  Morgan.  1335 

Cjt   ^^     '    ^^^^  T)tc.\W 

1837. 


JSY  articles  of  agreement  under  seal,  dated   the  4th 
January,  1796,  and  made  between  William  Jones  of  the      /an.  19M. 
first  part,  Sarah  Morgan  of  the  second  part,  and  John  Mor-  ^'}'^  ^^^  • 
gan  of  the  third  part,  (being  the  settlement  executed  pre-  upon  hia  Snt 
viously  to  the  marriage  between  William  Jones  and  Sarah  nante^tha^^' 
Morgan),  it  was  witnessed  that  in  consideration  of  the  in-  ^fh?« intended 
tended  marriage,  and  of  the  sum  of  200/.  and  certain  furni-  '»»fe»  ^^  would . 
ture,  the  marriage  portion  of  Sarah  Morgan,  the  said  Wil-  tion  of  lOOt  to. 
liam  Jones  did  covenant  with  the  said  John  Morgan,  bis  chiMren^ft^ 
executors  and  administrators,  that  in  case  the  intended  mar-  mui;^  'n 

equal  sharetr. 

riage  should  take  effect,  and  William  Jones  should  happen  upon  thdr 
to  sunrive  his  intended  wife,  and  there  should  be  one  or  tainingsi,,' 
more  child  or  children  of  the  marriage  living  at  the  death  ^^^^^ 
of  the  said  Sarah  Morgan,  then  the  said  William  Jones,  *<>'  ^^^  n»^«>-. 

,    .  tenance.    The 

his  heirs,  executors,  or  administrators,  should  pay  or  cause  marriage  took 
to  be  paid  to  such  child,  or  among  such  children  (if  more  wifedied in.^ 
than  one)  equally,  share  and  share  alike,  the  sum  of  100/L,  ^^^j^'^j^jq^ 
when  and  as  such  child  or  children  should  respectively  •«v«°  children. 
attain  the  age  of  twenty-one  years,  with  the  interest  thereof  again,  and,  bj 
in  the  meanwhile  for  their  support  and  maintenance.  \^  contoapU- 

The  marriage  between  William  Jones  and  Sarah  Mor-  ^on  of  that 

^  marriage,  he 

gan  was  solemnized  soon  after  the  execution  of  this  deed,  conveyed  land 

and  in  December,  1808,  Sarah  died,  leaving  her  husband  upoiTtnut'after 

and  seven  children  surviving  her.     The  children  all  at-  in^hlTfctime  if 

tained  the  age  of  twenty-one  years.  heihouidcon- 

In  the  year  181 1  William  Jones  married  the  plaintiff,  600/.  in  tmtt 

who  was  a  widow  with  several  children.     Shortly  previous  yJan^r  chil- 

to  that  marriage  both  parties  executed  certain  indentures  drenofhUSrit 

^  "^  marriage,  to  be 

of  lease  and  release,  dated  respectively  the  15th  and  16th  diyided  between 
February,  1811.     By  the  release,  reciting  the  intended  •baret,'su?h* 
marriage,   and  a   power    of  appointment    possessed  by  *^J2in^m 

at  21.   The 
children  at- 
tained their  ages  of  SI,  and  receiTed  their  portions  under  the  second  settlement: — Aitf,  that  Uioee 
portioiii  were  in  latbfiiction  of  the  provision  made  for  them  bj  the  first  settlement. 
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1836.  William  Jones,  but  the  precise  nature  of  which  did  not 
appear  upon  the  pleadings  or  in  eyidencei  and  further  re- 
citing that  William  Jones  had  determined  to  exercise  that 
power,  and  to  make  the  conveyance  thereinafter  contained 
for  the  advancement  of  his  children  by  Sarah  his  late  wife, 
it  was  witnessed  that  the  said  William  Jones  did,  in  con- 
sideration of  natural  love  and  affection  for  his  said  chil- 
dren, and  by  virtue  of  the  said  power,  and  of  every  other 
power  &c.,  direct  and  appoint,  and  did  also  release  and 
convey  a  certain  messuage  called  Llwynyr  Inn,  in  the 
county  of  Carmarthen,  with  the  appurtenances,  unto  D.  L. 
Harries  and  his  heirs,  to  the  use  of  the  said  William  Jones 
and  his  assigns  for  his  life,  with  remainder  to  the  use  of 
James  Morgan,  his  executors,  &c.,  for  the  term  of  1000 
years,  with  remainder,  subject  to  the  term,  to  the  use  of 
William  Jones  the  younger,  eldest  son  of  the  said  William 
Jones,  his  heirs  and  assigns.  And  it  was  declared  that  the 
said  term  of  1000  years  was  limited  to  the  said  James 
Morgan,  upon  trust,  that  he,  his  executors,  administratori, 
or  assigns,  after  the  decease  of  the  said  William  Jones,  or 
in  his  lifetime  with  his  consent,  to  be  signified  in  the 
manner  therein  mentioned,  should,  by  demising,  assigning, 
or  otherwise  disposing  of  the  said  hereditaments,  &c.,  for 
the  whole  or  any  part  of  the  said  term,  or  by  and  out  of 
the  rents  and  profits  of  the  said  premises,  levy  and  raise 
the  sum  of  600/.  of  lawful  money,  with  interest  for  the 
same,  at  or  not  exceeding  5/.  per  cent,  per  annum,  in 
trust  for  the  six  younger  children,  by  name,  of  the  said 
William  Jones,  by  the  said  Sarah,  his  first  wife,  to  be  di- 
vided between  them  in  equal  shares  as  tenants  in  com- 
mon, the  shares  of  the  daughters  to  be  vested  at  their  age 
of  twenty-one,  or  marriage,  and  those  of  the  sons  to  be 
vested  at  their  age  of  twenty-one,  or  upon  their  dying 
under  that  age,  leaving  issue.  The  deed  then  contained 
the  usual  clauses  of  accruer,  maintenance,  advancement, 
(the  advancement  being  to  the  amount  of  one-half  of  each 
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child's  expectant  share),  and  also  a  proTiso  that  all  per-         1836. 
sons  claiming  any  benefit  under  the  indenture,  should, 
under  the  doctrine  of  election,  be  bound  to  give  efiect  to 
the  same  indenture,  and  to  every  limitation  and  provision 
therein  contained. 

By  another  indenture  (not  mentioned  in  the  bill)  bear- 
ing date  the  18th  of  February,  1811,  and  which  was 
likewise  executed  shortly  previous  to  the  marriage  of 
William  Jones  with  the  plaintiff,  the  sum  of  400/.,  part  of 
a  sum  of  500/.,  which  was  owing  to  the  plaintiff,  was 
settled  to  her  separate  use  for  life,  with  a  proviso  that 
upon  her  decease  the  principal  should  be  divided  equally 
between  the  children  of  William  Jones  by  the  plaintifF, 
and  the  children  of  the  plaintiff  by  her  first  husband; 
and  William  Jones  covenanted  to  transfer  the  sum  of  SOO/. 
to  trustees,  upon  trust,  to  pay  the  interest  thereof  to  the 
plaintiff  for  her  life,  in  case  she  should  survive  William 
Jones,  and  after  her  decease,  to  the  children  of  William 
Jones  by  the  plaintiff.  By  the  same  indenture,  a  tenement 
ealled  Cefeugole,  value  about  30/.  a  year,  was,  in  confirm- 
ation of  her  first  husband's  will,  settled  upon  the  plaintiff 
for  life,  with  remainder  to  her  children  by  her  first  mar- 
riage; and  a  farm  called  Maesllan,  value  about  50/. 
a  year,  to  which  William  Jones  was  entitled  for  Hves,  was 
settled  upon  the  plaintiff  during  her  life  or  widowhood,  in 
case  she  should  survive  William  Jones,  with  remainder  to 
the  heirs  of  William  Jones. 

In  April,  188S,  William  Jones  died,  leaving  the  seven 
children  of  his  first  marriage  surviving  him.  They  all 
received  their  shares  of  the  600/.,  under  the  indenture  of 
the  16th  of  February,  1811,  with  interest  from  the  time  of 
their  fisither's  death.  In  March,  1884,  John  Morgan,  the 
trustee,  under  the  articles  of  agreement  of  January,  1796, 
brought  his  action  of  covenant  against  the  plaintiff  as 
administratrix  of  her  late  husband,  to  recover  the  100/. 
covenanted  to  be  paid  under  the  articles ;  whereupon  the 
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plaintiff  filed  the  present  bill  to  restrain  that  action,  and 
that  it  might  be  declared  that  the  benefits  secured  by  the 
indenture  of  the  16th  of  February,  1811,  to  the  children 
of  William  Jones  by  his  first  marriage,  were  in  lieu  and 
satisfaction  of  the  provision  made  for  them  by  the  articles 
of  agreement  of  the  4th  of  January,  1796. 

The  plaintiff  having  obtained  the  common  injunction 
to  stay  the  proceedings  at  law, 

Mr*  G.  Richards  and  Mr.  Puller  now  shewed  cause 
against  dissolving  the  injunction. — The  children  of  the  first 
marriage  of  William  Jones  are  bound  to  elect  between 
the  benefits  conferred  upon  them  by  the  two  settlements. 
No  doubt  every  parent  is  under  a  moral  obligation  to  pro- 
vide portions  for  his  children ;  but  if,  after  having  pro- 
vided such  portions  by  will  or  settlement,  he,  in  the  course 
of  his  life,  makes  another  provision  for  them,  a  court  of 
equity  will  interfere  to  confine  them  to  one  of  these  pro- 
visions, unless  it  can  be  shewn  that  he  intended  them  to 
have  both :  Wood  v.  Briant  Ca),  Seed  v.  Bradford  (i), 
Hinehcliffe  v.  HinchcUffe  (c),  Sparkes  v.  Cator  (d),  Garik" 
shore  v.  Chalie  (e),  Chave  v.  Farrant  (/).  The  same  prin- 
ciple is  applicable  here  as  in  the  case  of  legacies,  which 
are  adeemed,  if  the  purpose  for  which  they  are  given  is 
anticipated  by  the  testator  in  his  lifetime.  Speaking  of 
such  a  case,  Lord  Manners  says—"  Suppose  the  testator 
had  by  his  will  left  5000/.  to  his  brother  to  buy  a  house  in 
Merrion  Square,  and  afterwards  he  himself  buys  one, 
which  he  gives  to  his  brother,— are  there  to  be  two  houses 
bought?"  [The  Lord  Chief  Baron.— This  is  not  the 
case  of  a  legacy,  but  of  a  debt.  It  is  clearly  established, 
that  if  a  man  owes  a  debt,  and  afterwards  gives  his  credi- 
tor a  sum  of  money  equal  in  amount  to  the  debt,  it  is  to  be 

in)  2Atk.521.  (d)  Id.  630. 

{h)  1  Yes.  sen.  601.  (e)  10  Ves.  i. 

(c)  3  Ves.  616.  (/)18Vm.8. 
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taken  a8  a  satiBfaction,  not  as  a  gift.  But  the  case  which  1636. 
has  been  adverted  to  of  a  legacy  may  stand  on  a  differ- 
eot  ground.]  It  is  submitted  that  the  plaintiff  is  en- 
titled to  the  benefit  of  the  principles  applicable  to  both 
cases.  But,  at  all  eventSi  this  is  a  debt  arising  on  a  mar- 
riage settlement  Part  of  the  money  in  settlement  was 
the  wife's  marriage  portion,  and  on  the  strength  of  that, 
as  well  as  of  his  own  property,  the  husband  made  a 
provision  for  the  children.  It  is  immaterial,  however,  in 
regard  to  the  doctrine  as  to  double  portions,  whether 
the  wife  bring  any  fortune  or  not.  If  out  of  the  com- 
mon fund  provision  is  made  for  the  children,  that  is  a 
satisfaction  of  the  moral  obligation  which  the  parent  is 
bound  to  fulfil.  [The  Lord  Chief  Baron* — Suppose  he 
had  lived,  and  upon  the  children  coming  of  age  the  trus- 
tee under  the  first  settlement  had  brought  his  action, 
could  he  have  set  up  the  second  settlement  in  answer  to 
that  action  ?]  He  would  be  entitled  to  file  a  bill  in  equity 
declaring  that  he  intended  the  second  settlement  as  a 
satisfaction  of  the  first,  and  calling  on  the  donee  to  make 
his  election.  [The  Lord  Chief  Baron.— ^y  difficulty  is, 
that  the  debt  in  the  first  settlement  is  due  when  the  chil- 
.dren  come  of  age ;  that  in  the  second,  when  the  parent 
dies.]  The  difference  in  the  time  of  payment  is  not  suf- 
ficient to  rebut  the  presumption,  that  the  latter  settlement 
was  intended  in  satisfaction  of  the  former.  The  general 
terms  of  the  second  deed  are  sufficient  to  raise  that  pre- 
sumption without  any  express  recital.  Presumption  of 
satisfi&ction  is  stronger  in  the  case  of  a  deed  that  in  that 
of  a  will;  because,  as  Lord  Hardwicke  observed,  legacies 
naturally  imply  a  bounty  (a),  and  yet  a  legacy  bequeathed 
by  a  parent  to  his  child  is  primd  facie  satisfied  by  any 
subsequent  provision  made  for  that  child  by  the  parent. 
That  doctrine,  and  the  general  leaning  of  the  court  against 
double  portions,  is  fully  stated  and  discussed  by  Lord 

(a)  SeedAtk.97. 
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IB3S.  Eldon  in  Ex  parte  Pye  (a)  by  Lord  Alcanley  in  Hineh- 
cliffe  V.  Hinchdiffe  (c),  and  by  Lord  Brougham  in  Whar^ 
ton  v«  Lord  Durham  (c).  The  onus  lies  upon  the  other 
side  to  shew,  that  their  second  settlement  was  not  in- 
tended as  a  satisfaction.  The  recital  as  to  the  chil- 
dren's advancement  is  very  important,  and  the  deed  con- 
cludes with  a  remarkable  declaration  as  to  election,  which 
cannot  be  explained,  except  upon  the  supposition  that  the 
children  were  intended  to  elect.  It  must  be  admitted  that 
the  difference  in  the  subject  matter  of  the  gift  in  each 
case  is  evidence,  as  far  as  it  goes,  against  satisfaction:  Weal 
V.  Rice  {d) ;  but  it  is  merely  evidence,  and  liable  to  be 
rebutted. 

Mr.  Simpkinson  and  Mr.  RomiUff,  eontrd. — ^There  is  no 
case  like  the  present  in  its  circumstances.  There  is  no 
doubt  as  to  the  general  proposition  contended  for.  It  is 
not  disputed  that  either  a  debt  or  a  portion  may  be  satis- 
fied by  payment  in  the  lifetime  6(  the  party ;  with  this 
distinction,  however,  between  them — that  in  the  case  of  a 
debt,  payment  of  part  is  not  a  satisfaction,  while,  in  the 
ease  of  portions,  it  is  a  satisfaction  pro  tanto*  In  other 
respects  the  two  cases  are  the  same  in  principle,  and  turn 
upon  the  intention  of  the  party  to  satisfy  the  claim.  How 
is  that  intention  manifested  here?  It  is  admitted  by  the 
plaintiff  that  the  only  claim  was  100/.,  arising  under  arti- 
cles of  agreement  between  Jones  and  his  first  wife.  It 
appears  upon  those  articles  that  the  covenant  which 
the  defendants  seek  to  enforce,  was  in  consideration,  not 
only  of  marriage,  but  of  9001.  and  household  furniture, 
which  were  the  first  wife's  property.  In  consideration  of 
that,  Jones  covenants  to  pay  the  sum  of  lOM.  equally 
amongst  the  children  on  their  attaining  twenty-one;  and 


(/I)  18  Ves.  151.  (c)  3  M.  &  K.  478  . 

{b)  3  Ves.  526.  (d)  2  R.  &  M.  251. 
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he  covenants  further^  not  merely  with  reference  to  the  1836. 
contingent  claim  of  maintenance,  but  that  he  will  pay  in- 
terest on  the  100/.  It  is  doabtful  on  the  face  of  the  deed 
firom  what  time  the  interest  is  intended  to  run,  but,  under 
any  construction  of  the  instrument,  it  began  to  run  from 
the  death  of  the  first  wife.  That  event  took  place  in  De- 
cember, 1808,  and  there  were  seven  children  of  the  mar- 
riage. In  1811,  Jones  marries  a  second  wife,  the  present 
plaintifi.  Though  they  repudiate  their  settlement  as  a 
marriage  settlement,  it  is  stated  in  the  biU  to  have  been 
made  in  contemplation  of  the  marriage.  The  bill  omits 
to  allude  to  the  deed  of  the  18th  of  February ;  but  if  that 
deed  be  read  in  connection  with  the  other,  it  would  appear 
that  Llwynyr  Inn  was  the  property  of  the  first  wife ;  at  all 
events,  there  is  nothing  in  the  pleadings  or  evidence  to 
shew  the  contrary ;  and  it  is  clear  that  Jones  had  not  the 
fee  in  that  estate,  the  deed  reciting,  and  the  bill  in  general 
terms  alluding  to,  a  power  of  appointment  which  he  had 
over  it.  The  deed  of  the  16th  of  February  is  expressly 
confined  to  the  property  of  the  second  wife,  and  the  un* 
settled  property  of  Jones ;  and  the  whole  of  that  is  settled 
upon  the  children  of  the  second  marriage.  If  the  aggregate 
of  the  settled  property  be  considered,  it  will  be  seen  that 
1001.  and  600/.,  making  in  all  700/.,  formed  the  entire 
portion  for  the  children  of  Jones's  first  marriage,  and  that 
400/.  and  300/.,  making  also  700/.,  formed  the  entire  por- 
tion for  the  children  of  his  second  marriage.  Will  the 
Court,  then,  believe  that  this  sum  of  600/.  was  given  in 
lieu  of  the  100/.  originally  settled  upon  the  children  of  the 
first  marriage  ?  But,  independently  of  these  minute  cir- 
cumstances, there  is  nothing  on  the  face  of  the  second  set- 
tlement from  which  to  collect  that  it  was  meant  to  be  in 
satisfaction  of  the  first  The  cases  on  the  subject  are 
collected  in  Mr.  Sanders's  note  to  BeUasis  v.  Uihwati  (a), 

(a)  I  Atk.  426. 
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1836.  ^  where  it  is  stated,  that,  in  order  to  raise  a  presumption  of 
satisfaction!  there  must  be  no  material  variance  in  the  nature 
of  the  two  provisions  or  in  the  time  of  their  respective  pa}*- 
ments.  In  this  case  there  is  a  material  variation.  Under  the 
first  settlement,  there  is  a  mere  personal  undertaking  on  the 
part  of  the  father  to  raise  the  portion ;  under  the  second 
settlement,  the  portion  is  to  be  raised  out  of  land.  In  the 
former  case  the  money  is  to  be  raised  upon  the  death  of 
the  first  wife  and  paid  to  the  children  at  twenty-one,  with  a 
proviso  that  the  interest  upon  the  sum  shall  be  applied  for 
their  maintenance  in  the  meantime.  In  the  latter  case  the 
money  is  to  be  raised  at  a  totally  different  period.  As  to 
the  eldest  son,  it  is  clear  that  the  gift  to  him  of  the  land  in 
remainder  could  not  be  a  satisfaction  as  to  him.  Suppose 
any  of  the  children  coming  of  age  had  demanded  of  the 
trustee  the  portion  due  to  him  under  the  first  settlement, 
could  it  have  been  said,  in  answer  to  his  claim,  that  he  had 
elected  to  take  under  the  second?  In  Foriescue  v.  Bar^^ 
neii  (a),  the  settlor  was  not  the  father,  but  only  the  brother 
of  the  party  for  whom  the  settlement  was  made ;  yet  it  was 
held  that  the  provision  which  the  settlor  had  made  for  his 
sister  and  her  children,  by  means  of  a  policy  of  insurance 
on  his  life,  was  not  satisfied  by  a  subsequent  provision 
made  for  them  by  his  will,  and  by  his  putting  her  in  pos- 
session of  a  freehold  estate.  [The  Lord  Chief  Baron. — 
The  gift  of  the  freehold  to  the  sister  would  be  no  provision 
for  the  children ;  and  he  might  alter  the  will  the  next  day.] 

18d7.  f  he  Lord  Chief  Baron. — ^This  cause  came  before  me 

upon  a  motion  to  dissolve  an  injunction  which  had  been 
granted  to  restrain  an  action  brought  against  Mrs.  Jones 
and  others,  who  are  the  personal  representatives  of  her 
late  husband,  upon  a  deed  of  covenant  executed  by  him 
in  1796,  when  he  married  his  first  wife,  by  which,  in  con- 

(a)  dM.&K.36. 


Jan.  19th. 
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sideration  of  £00/.,  which  he  received  together  with  cer-  1837* 
tain  household  goods  as  her  fortune,  he  bound  himself  to 
pay  100/L,  with  interest  at  5L  per  cent.,  equally  between 
the  children  he  should  have  by  her,  when  they  attained 
the  age  of  twenty-one  years.  He  had  by  that  marriage 
seven  children.  She  died,  and  he  afterwards  married  a 
lady  of  the  name  of  Jones,  who  had  some  property.  Upon 
this  occasion  also  he  executed  a  marriage  settlement.  He 
executed  a  deed  by  which  his  own  estate  was  conveyed 
to  trustees  (one  of  whom  seems  to  have  been  a  connexion 
of  his  former  wife),  upon  trust,  by  mortgage  or  otherwise, 
to  raise  6001.  to  be  paid  in  equal  portions  to  the  six 
younger  children  by  his  marriage  with  his  former  wife, 
with  interest  upon  those  sums  from  the  time  they  should 
attain  twenty-one  years  of  age,  with  remainder  over  in 
case  of  their  death  before  that  time.  As  to  the  residue  of 
his  property,  he  gave  it  to  his  eldest  son ;  and  then  there 
b  a  clause  in  the  deed,  that  the  trustees  shall  execute  a 
power  of  raising  money  in  his  lifetime,  if  he  shall  call  upon 
them  so  to  do ;  so  that  the  trustees  are  either  upon  his  re- 
quest in  bis  lifetime  to  raise  600/.  to  be  paid  to  the  objects 
of  his  bounty,  or  if  not  requested  so  to  do,  then,  upon  his 
death,  to  raise  the  money  and  pay  it  to  the  children. 

It  appears  by  the  bill,  that  upon  the  death  of  Jones, 
the  trustees  under  the  second  settlement  did  raise  and 
pay  the  money  to  the  parties  interested,  and  that  the 
eldest  son  is  in  possession  of  the  estate,  and  that  notwith- 
standing that  payment,  the  trustee  in  the  original  settle- 
ment has  brought  his  action  of  covenant  against  Mrs. 
Jones,  as  the  personal  representative  of  her  husband,  in 
order  to  recover  a  portion  of  the  money  due  under  the 
covenant  in  that  settlement,  with  interest  from  the  mar- 
riage. That  portion  would  be  the  greater  part  of  1001., 
with  interest  upon  it. 

The  plaint]£P  in  the  bill  contends  that  the  debt  which 
ber  husband  had  covenanted  to  pay  to  the  children  by  his 

VOL.  II.  E  B  EQ.  EX. 
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1837.  former  marriagei  was  satisfied  by  the  provision  he  made  for 
them  by  the  deed  when  he  married  the  plaintiff.  If  so, 
Morgan  ought  not  to  bring  the  action,  and  the  injanction 
must  be  continued.  If,  on  the  other  hand,  that  is  not  a 
satisfaction,  he  ought  to  be  allowed  to  bring  his  action. 
That  question  is  resolved  into  this — whether  the  provision 
made  to  the  children  on  the  second  marriage  is  to  be 
taken  in  satisfaction  of  the  provision  which  he  made  upon 
his  first  marriage  settlement,  which  was^  in  some  sort,  a 
specific  debt,  which  he  contracted  to  pay. 

It  is  not  necessary  to  state  the  authorities,  because  it 
is  agreed  that  they  may  all  be  resolved  into  this, — That 
it  is  a  question  of  intention  whether  a  legacy  is  to  be 
deemed  to  be  satisfied  by  payment  in  the  lifetime  of  a  tea* 
tator,  or  by  a  provision  tantamount  to  it ;  and  that  it  is 
to  be  considered  the  intention  of  the  party  that  it  should 
be  satisfied,  unless  something  to  the  contrary  appear.  If, 
in  his  lifetime,  having  made  a  provision  for  his  children 
by  will,  he  pays  to  the  children  the  portion  so  provided 
for  them,  the  presumption  is,  tlyit  his  intention  was  to 
anticipate  the  legacy ;  and  unless  there  is  something  to 
lead  to  a  contrary  conclusion,  the  legacy  is  held  to  be 
adeemed.  I  have  not  been  able  to  find  any  case  precisely 
similar  to  this,  but  the  principle  which  I  have  just  stated 
is  fully  applicable  to  this  case.  It  may  be  also  referred  to 
another  class  of  cases,  where  a  party  owing  a  debt,  and 
leaving  to  his  creditor  a  legacy  to  an  amount  larger  than 
or  equal  to  the  debt,  the  presumption  is  that  he  meant  to 
satisfy  the  debt,  unless  the  contrary  appear. 

Here  the  principle  is  applicable  to  portions  created  by 
deed.  I  know  no  rule  of  law  which  makes  any  distinction 
between  the  case  of  a  will  and  a  deed.  By  the  first 
settlement,  the  portion  with  interest  becomes  a  debt  due 
from  the  father  to  his  children.  Now  the  father  is  con- 
sidering what  he  shall  do  upon  his  second  marriage.  It 
is  natural  he  should  take  into  consideration  what  he  bas 
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done  before ;  and  if  I  find  he  binds  himself  to  give  (hem  1837. 
at  least  the  same  amount  of  portion  as  before,  I  should 
presume  from  his  subsequent  act  that  he  meant  to  satisfy 
the  debt.  Suppose  then  you  take  it  as  a  debt  The  ar- 
gument on  the  other  side  is,  that  the  original  portion  of 
100/.  was  due  to  the  children  at  twenty-one,  whether  the 
father  was  alive  or  not,  whereas  the  last  was  due  only  at 
bis  death.  That  is  an  important  argument,  no  doubt; 
but  I  find  that  the  deed  made  on  the  second  marriage 
gives  the  trustees  liberty  to  raise  the  portions  in  his  life- 
time, if  he  call  upon  upon  them  so  to  do.  One  inquires 
on  what  event  he  would  call  upon  themf  Why,  he 
would  call  upon  them  if  it  was  necessary  to  advance  a 
child, — or  a  child,  upon  arriving  at  twenty-one,  should 
exact  payment  of  his  portion  under  the  former  deed. 

Let  me  suppose  this  case :  Suppose  any  of  the  children 
in  the  father's  lifetime  should  say  to  his  father,  I  wish  you 
to  call  upon  the  trustees  to  pay  the  portion  of  1001.  due 
to  ne  under  your  first  marriage  settlement.  The  father 
would  say,  I  cannot  resist  that,  but  I  will  call  upon  the 
trustees  of  the  second  settlement  to  raise  it.  I  have  power 
80  to  do,  and  I  will  raise  the  money  and  pay  you  by  those 
means.  Suppose  then  the  100/.,  or  a  portion  of  it,  equal 
to  the  chOd's  share  of  the  700/.,  is  paid  to  him,  the  trus- 
tees keeping  the  rest  in  their  hands  till  the  father's  death ; 
and  suppose,  upon  that  event  happening,  the  same  child 
should  make  another  call  for  his  share  under  the  first 
deed ;  if  an  action  were  brought  for  the  amount  on  the 
covenant  contained  in  that  deed,  I  am  not  clear  the  payment 
already  made  might  not  be  the  subject  of  a  set-off  at  law, 
and,  i  fortiori,  we  are  not  bound  by  a  more  strict  mode  of 
proceeding  in  equity. 

Then  there  is  a  clause  in  the  second  deed,  which, 
though  not  very  intelligible,  can  bear  no  other  construction, 
than  that  the  father  meant  that  one  provision  should  be  a 
satisfaction  for  the  other;  namely,  the  clause  that  the 

EBg 
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1837.  party  claiming  under  that  deed  shall  be  bound  by  the  law 
of  election.  This  is  clumsily  expressed,  no  doubt ;  but  if 
it  has  any  meaningi  it  must  mean  to  refer  to  the  former 
deed. 

Upon  the  whole,  I  think,  upon  the  authority  of  all  the 
cases,  and  upon  principle,  that  the  provision  made  in  181 1 
for  raising  and  paying  the  money  to  those  children,  is 
equivalent  to  satisfaction  of  the  debt  for  which  the  father 
made  himself  liable  to  them  under  the  first  settlement* 
The  injunction,  therefore,  must  be  made  perpetual. 


Order  accordingly. 


1836. 


1837.  c  T'  xrrr  Barker^.  Greenwood. 

/on.  18M.  y 

If  a  man  beiDs  ^^  ^^^  y®*'  1818,  Francis  Henry  Barker,  being  indebted 

Indebted  to  to  the  defendant  in  various  sums  of  money,  and  having 

his  own  agent,  iit.t.      i.r« 

authorise  the  sold  to  him  his  life  interest  m  certain  property  situate  at 

IlSneVd'oe'l!;'"  Clapcott  and  Wallingford,  in  the  county  of  Berkshire, 

him  from  his  contracted  to  sell  to  him  the  reversion  in  fee  of  that  pro- 
debtor,  mtend-  * 

ing  that  the  perty  at  the  price  of  1 ,500/.     The  contract  was  not  re- 

tSwTOut  w  duced  into  writing,  but  the  treaty  for  the  sale  was  con- 

ilJ^ebUe  d"<^^ed  by  one  Churchill,  who  had  for  many  years  acted 

thereby  giTes  as  solicitor  and  agent  of  Barker.     The  purchase  was  not 

impHedautbo-  Completed  till  the  year  18^.    In  February,  182S,  while 

paymenMo  ttie  *  considerable  sum  still  remained  due  from  the  defendant 

•^^^^J^f**!*  on  account  of  the  purchase  money.  Barker  executed  the 

own  debt,  in 

any  manner  he  several  Conveyances  of  the  property  to  the  defendant,  and 

coniequenUy,'  delivered  them  to  Churchill.      He  at  the  same  time  wrote 

the  amount  of  ^^j  ggm  ^^  jhe  defendant  a  letter  in  the  following  worda: 

tne  agent  s  own  ^ 

debt  may  be  *«  Dear  sir,  I  have  executed  the  conveyance  to  you  of  the 

account  be-  estate  at  Clapcott  and  Wallingford^  and  the  balance  of 

2e  d°bto?.*"*  the  sum  due  from  you  to  me  you  will  please  to  pay  to  Mr. 

A  debtor,  Samuel  Churchill,  on  the  deeds  being  delivered ;  the  in- 

who  pays  the  o  > 

amount  of  hii 

debt  to  the  agent  of  his  creditor,  must  pay  It  in  cash,  unless  he  can  shew  that  the  agent  had  autho- 
rity to  receive  payment  In  any  other  way. 
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terest  upon  the  purchase  money  you  will  also  be  so  good         1836. 


Barker 


118  to  settle  with  Mr.  Churchill.     I  am,  &c.,  F.  H.  Barker." 

In  March  ISSS,  the  sum  remaining  due  from  the  defen-  v* 

dant  to  Barker,  in  respect '  of  the  purchase-money,  was 
10,760/.  4fs.  8|(/.  According  to  an  account  kept  by 
Churchill,  and  in  his  handwriting,  this  sum  was  reduced 
from  time  to  time  by  successive  payments  made  by  the  de- 
fendant, the  last  payment  being  made  on  the  10th  April, 
18S3.  Affixed  to  the  last  item  in  the  account  were  the 
following  words : — **  This  account  settled  with  Mr.  Green- 
wood, and  the  whole  sum  received  by  me  as  agent  to  Mr. 
Barker : — Samuel  Churchill."  The  account  likewise  con- 
tained the  following  itena : — •*  March  25th — Received  of 
Mr.  Greenwood,  on  further  account,  as  the  agent  and  by 
the  authority  of  Mr.  Barker,  7,676/.  19^.  10(/.'*  This  sum 
however  was  not  actually  paid  to  Churchill,  but  was,  in 
October,  18S3,  written  off  in  an  account  between  Churchill 
and  the  defendant,  Churchill  being  the  receiver  of  inter- 
est and  other  sums,  which  were  from  time  to  time  payable 
to  the  defendant.  At  the  time  when  this  transaction  took 
place,  the  deeds  of  conveyance,  which  had  been  executed 
by  Barker,  were  delivered  by  Churchill  to  the  defendant. 

In  March  1827,  a  commission  of  bankrupt  issued 
against  Churchill,  and  Barker,  having  at  that  time  some 
claims  against  ChurchiU's  estate,  wrote  to  the  defendant  for 
an  explanation  of  ChurchilFs  accounts  relative  to  the 
purchase  made  by  the  defendant.  In  answer  to  this  appli- 
cation the  defendant  wrote  as  follows:--''  On  the  settle- 
ment of  the  long  standing  accounts  between  Us  by  Mr. 
Samuel  Churchill,  on  the  25th  March,  1822,  there  was  a 
balance  of  10,760/.  4f.  S^d.  due  to  you,  which  was  paid  to 
Mr. Churchill  by  two  payments;  the  first  payment  was 
7,675/.  I9s.  10c/.  The  second  payment  was  3,084/.  4«.  lO^d. 
Mr.  East,  Mr.  C's  clerk,  is  acquainted  with  all  the  parti- 
culars." 

Barker  having  died  in  February,  1830,  the  present  bill 
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163f.        was  filed  by  his  executrix,  charging  that  the  statements 
Barker       ^^^^  ^7  ^b®  defendant  and   Churchill,  that  the  sum  of 
v*  lfil5L  19«.  10(/.  had  actually  been  paid,  were  false  and 

fraudulent ;  that  the  giving  of  credit  by  Churchill  to  the 
defendant  Tor  that  sum  was  the  result  of  a  collusive  scheme 
between  the  defendant  and  Churchill,  and  was  unknown 
to  Barker  up  to  the  time  of  his  death,  and  that  it  did  not 
amount  in  law  or  equity  to  payment  of  that  sum  by  the 
defendant  to  or  for  the  use  of  Barker.  The  bill  prayed  a 
declaration  that  Barker  and  his  representatives  had  a  lien 
in  equity  on  the  purchased  estates,  for  the  purchase-money 
remaining  unpaid ;  and  that  an  account  might  be  taken  of 
such  purchase-money  ;  and  that  in  taking  the  account  the 
defendant  might  be  allowed  credit  for  such  sums  of  money 
only  as  he  had  actually  paid  to  the  use  of  Barker,  and  not 
for  any  monies  written  off  in  account  between  the  defend- 
ant and  Churchill. 

The  defendant,  by  his  answer,  denied  the  charges  of 
collusion,  and  stated  his  belief  that  Barker  was  well  ac« 
quainted  with  the  manner  in  which  the  purchase  was  paid. 
He  also  stated,  that  he  did  not,  by  using  the  word  **  pay- 
ments" and  **  payment*'  in  his  letter  to  Barker,  mean  to 
represent  to  Barker  that  the  payment  of  the  sum  of 
7,695/.  19«.  10c/.  was  made  in  cash,  but  he  used  those  words 
solely  in  explanation  of  Churchill's  accounts  as  required  by 
Barker,  and  to  shew  that  in  those  accounts  Barker  was 
entitled  to  credit  for  the  sums  mentioned. 

In  support  of  the  defendant's  case,  several  letters  were 
read  to  shew  that  in  October,  1822,  Barker  was  indebted 
to  Churchill,  and  intended  that  the  debt  should  be  paid 
out  of  the  monies  coming  from  the  defendant^  but  the 
amount  of  the  debt  did  not  appear. 

Mr.  Swansion,  Mr.  Ellison,  and  Mr.  G*  Richards  for 
the  plaintiff.  The  fact  that  this  sum  was  written  off  in 
account  between  the  defendant  and  Churchill  was  not 
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known  until  after  Barker^s  decease.  It  is  clear  that  Bar-  1836. 
ker  supposed  it  bad  been  paid  to  bis  agent  in  cash. 
Churchill  had  no  authority  to  settle  with  the  defendant  in 
this  manner ;  at  all  events  it  is  for  the  defendant  to  shew 
that  Churchill  had  a  dear  authority  to  make  such  an  ar- 
rangement. An  authority  to  receive  payment  is  not  an 
authority  to  set  off:  Todd  v.  Reid  (a),  Rusaell  v.  Bang'' 
ley  (b).  If  Churchill  departed  from  his  written  authority , 
the  defendant  cannot  rely  on  any  parol  variation  of  his  in- 
structions. Such  evidence,  it  is  submitted,  is  not  admis- 
sible ;  but  even  if  it  be,  the  Court  will  not  act  upon  it  with- 
out submitting  the  case  to  a  jury.  An  opportunity  should 
be  given  to  the  plaintiff  to  cross-examine  Churchill  as  to 
bis  authority. 

Mr.  Simpkinson  and  Mr.  Kenyan  Parker,  for  the  defen- 
dant.— If  Barker,  at  the  time  of  writing  off  this  sum,  was 
indebted  to  Churchill  in  an  equal  or  larger  amount,  such  a 
setoff  would  amount  to  payment.  [Alderson,  B.  Where  a 
man  makes  his  creditor  his  agent  to  receive  from  his  debtor 
the  amount  of  the  debt,  the  question  is  whether  he  does  not 
make  all  the  payments  to  that  creditor  payment  to  him- 
self. Toddy. Reid  is  distinguishable  from  the  present  case. 
There,  if  the  broker  had  retained  the  money,  he  would 
have  committed  a  breach  of  duty.  It  was  the  money  of  the 
assured  in  his  hands.  Here,  if  the  money  had  been  ac- 
tually paid  to  Churchill,  it  would  not  have  been  bis  duty 
to  pay  it  over  to  Barker.  He  would  have  had  a  right  to 
retain  it  under  the  statutes  of  set-off.]  In  the  case  re- 
ferred to  it  would  have  been  a  breach  of  duty  in  the 
party,  as  broker,  to  retain  the  money.  Here  the  only 
question  is,  whether  Churchill  had  a  claim  against  Barker 
equal  to  or  greater  than  the  amount  of  the  claim  by 
Barker  against  Greenwood,  in  either  of  which  cases  he 

(a)  4  B.  &  Aid.  310|  3  Stark.  16.  (6)  4  B.  &  A.  396. 


Barkee 
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would  have  a  right  to  retain.    There  are  several  author!* 
ties  for  the  defendant:   Paley,  Prin.  and  Agent,  287; 
9.  Drinkwaier  v.  Goodwin  (a),  Hudson  v.  Granger  (by 

OllEB1IWCN>D. 

Mr.  Swansion  in  reply, 

I837.  Alderson,  6. — ^This  was  a  bill  filed  by  the  plaintiff, 

^"^  claiming  an  account  of  certain  monies  paid  by  the  defend- 

ant as  the  purchaser  of  an  estate,  sold  by  the  late  Rev. 
Mr.  Barker  to  him,  through  the  agency  of  a  Mr.  Churchill, 
a  solicitor.  The  bill  prays  a  declaration  that  there  is  a 
lien  on  the  estate  for  the  purchase-money  remaining  un- 
paid. There  is  no  doubt  that  if  the  purchase-money  re- 
mains unpaid,  the  plaintiff  is  entitled  to  the  declaration 
and  lien.  There  is  no  doubt,  also,  as  to  the  payment  of 
all  the  purchase-money  except  the  sum  of  7,675/.  19«.  8d. 
As  to  that,  the  facts  are  these :  a  distinct  authority  was 
given  to  Churchill,  with  the  assent  of  the  plaintiff,  to  re- 
ceive  the  purchase-money  from  the  defendant.  Now,  this 
sum  of  money  was  not  actually  paid  ;  but  was,  on  the  19th 
October,  1822,  set  off  in  an  account  between  Churchill  and 
the  defendant,  Churchill  being  indebted  to  the  defendant 
to  that  amount  at  the  time. 

I  think  it  is  satisfactorily  made  out  by  the  correspond- 
ence that  Mr.  Barker  was  indebted  to  Mr.  Churchill  in 
some  amount,  and  intended  that  Mr.  Churchill's  debt  should 
be  paid,  and  only  the  balance  of  the  monies  received  by 
Churchill  from  the  defendant  paid  over  to  himself. 

I  must  also  assume,  for  the  present,  which,  however,  as 
far  as  the  facts  are  before  me,  is  very  questionable,  that 
the  amount  of  this  debt,  on  the  19th  October,  1822,  was 
more  than  7,675/.  19«.  8c/.,  the  sum  set  off  in  account 
between  Churchill  and  the  defendant ;  and  then  the  ques- 
tion is  this, — if  a  man,  being  indebted  to  his  own  agent, 

(a)  Oowp.  251.  (6)  6  B.  &  Aid.  27. 
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authorize  that  agent  to  receive  money  due  to  him  from  his  I8d7. 
debtor,  intending  that  he  should  thereout  pay  himself  his  ^^j^^^^^ 
own  debt,  does  he  authorize  that  agent  impliedlyi  to  the 
extent  at  least  of  that  debt,  to  receive  payment  in  any 
way  he  may  think  fit?  I  think  he  does.  An  agent, 
with  a  general  authority  like  this,  is,  as  it  seems  to  me, 
only  bound  to  receive  payment  in  such  a  way  as  thereby 
to  put  it  in  his  power  completely  to  discharge  the  duty  he 
himself  owes  to  his  principal.  If,  therefore,  he  is  bound  to 
pay  the  whole  over  to  the  principal,  he  must  receive  it  in 
cash  from  the  debtor.  And  a  person  who  pays  such  an  agent, 
and  who  means  to  be  safe,  must  see  that  the  mode  of  payment 
does  enable  the  agent  to  perform  this,  his  duty.  If,  there- 
fore, the  agent  be  not  a  creditor  of  his  principal,  he  must 
receive  the  whole  in  cash ;  for,  otherwise,  he  does  not,  by 
the  act  done  between  him  and  the  debtor,  put  himself  into 
the  situation  of  being  able  to  pay  it  over.  Such  were  the 
cases  of  Toddr.Reid(a),  Russell  y,  Bangley  {b)^  Barileti 
V.  Peniland  (c),  and  Scott  v.  Irving  (d).  For  in  those 
cases  the  assured  was  entitled,  as  between  himself  and  the 
broker,  to  the  whole  amount  which  the  latter  might  have 
received  in  cash  from  the  underwriter.  But  if  the  agent 
be  himself  a  creditor  of  the  principal,  and  the  principal 
intends,  when  he  makes  him  his  agent  to  receive,  that  he 
shall  retain  his  own  debt  out  of  the  sum  received,  his  only 
duty  is  to  pay  over  to  the  principal  the  balance,  after  deduct- 
ing his  own  debt.  If  he  therefore  takes  care  to  receive  in 
cash  that  balance,  he,  as  it  seems  to  me,  puts  himself  into  a 
situation  as  completely  to  discharge  his  duty  as  if  he  had 
received  the  whole  in  cash.  For  what  possible  difference 
can  it  make  to  the  principal  whether  his  agent  receives  the 
whole  and  retains  part,  or  only  receives  that  balance  which 
he  himself  is  entitled  to  receive  from  the  agent  ?     A  person 

(a)  4  B.  &  Aid.  210.  (c)  10  B.  &  C.  760. 

(6)  4  B.  &  Aid.  395.  (d)  1  B.  &  Ad.  605. 
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1837-        however  who  does  not  take  the  ordinary  and  proper  oourae 
'  of  paying  the  whole  in  money,  must  take  care  to  be  able  to 

9.  prove  that  the  agent  is  in  this  situation.    If«  therefore,  he 

pays  by  a  settlement  in  account,  he  takes  upon  himself,  in 
such  a  case  as  this,  the  risk,  of  being  able  to  shew  the  debt 
due  from  the  principal  to  the  agent,  and  the  specific 
circumstances  under  which  the  agent  was  appointed  to 
receive  the  money.  Here  these  circumstances  are  made 
out,  but  still  he  must  shew  that  there  was  a  debt  due  to 
Churchill  from  Mr.  Barker,  equal  at  least  to  the  sum  set 
off  in  account  between  himself  and  Churchill. 

I  propose  therefore  to  refer  this  question  to  the  Master, 
namely,  whether,  on  the  19th  of  October,  1882,  Barker 
the  testator  was  indebted  to  Churchill  in  any  and  what 
amount.  If  the  defendant  can  shew  to  the  Master's  satis- 
faction that  there  was  such  a  debt  then  due,  and  that  it 
exceeded  or  equalled  the  sum  set  off  in  account  between 
him  and  Churchill,  this  bill  will  be  dismissed ;  but  certainly 
without  costs,  because  the  bill  was  most  properly  filed  to 
compel  such  proof  being  given,  and  its  necessity  arose 
from  the  unusual  mode  of  settlement  adopted  by  the 
defendant.  If,  however,  the  defendant  cannot  satufy  the 
Master  of  this,  the  plaintiff  will  be  entitled  to  a  declaration 
that  he  is  to  have  a  lien  for  the  whole,  if  there  be  no  debt — 
for  the  balance,  if  the  debt  due  to  Churchill  at  the  time  in 
question  (for  the  subsequent  accounts  between  Barker  and 
Churchill  are  wholly  immaterial)  was  less  than  the  sum  set 
off  in  account  between  Churchill  and  the  defendant,  and 
will  have  a  decree  with  costs  to  that  effect. 
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The  Rev.  Henry  Thorpe        .        -        -    PlaintiflP; 

and 
Thomas   Mattinqley,   William    Budd,'v 
George  Bliss^  Charles  Cowper,  and  >  Defendants. 

Edmund  Plowden  ^     -         -         -     / 
^  C.^ '   y>^  F«6.8M,15M. 

X  HE  bill  was  filed  by  the  plaintiff  as  rector  of  the  rectory  To  a  rector's 
and  parish  church  of  Aston-le- Walls,  in  the  county  of  ^J^,J*of 
Northampton,    against  the    several  defendants   (except  J*"^  for  an 
Edmund  Plowden,  who  was  made  a  defendant  by  amend-  tithei,  the  de- 
ment), for  an  account  of  the  titheable  matters  had  and  their  anawe^, 
taken  by  them  on  their  respective  farms  and  lands  in  the  ^^^^^^^^ 
parish  of  Aston  since  the  year  1831,  the  time  of  the  in-  tween  a  former 
stitution  and  induction  of  the  plaintiff  into  the  rectory,  and  rectory  and  the 
for  an  account  and  satisfaction  of  the  tithes-  SriwlT^tt. 

The  defendants  to  the  original  bill   (the  defendants  pJedbythe 

**  ^  defendanu,  and 

the  occupiers)   by  their  answer  stated,  that  at  the  time  who  was  alio 
of  the  making  of  the  agreement  thereinafter  set  forth,  theUTin^';  by 
W.  Plowden,  of  Aston,  in  the  county  of  Northampton,  ^ent*"cJSd^" 
was  seised  in  fee  of  the  manor  of  Aston,  and  of  the  rectory  1^°^  enjoyed 
of  Aston-le-Walls,  which  was  appendant  to  the  said  manor,  rector  were  al- 
and that  the  said  manor  comprised  the  lands  and  tene-  ^^^  {^  ^t 
ments  thereinafter  mentioned  to  be  then  in  the  occupation  <**ngf  fof  hi« 

glebe  landSf 

of  the  defendants,  and  also  the  lands  which  were  holden  by  which  were 
the  plaintiff  as  rector  of  Aston-le-Walls  aforesaid,  by  virtue  iVthe  common 
of  the  exchange  thereinafter  set  forth.  rent'cii"'*  *of 

40X.  a  year  wai 
granted  to  the  rector ;  in  consideration  of  which  exchange  and  annuity,  the  lands  occupied  by  the 
defendants  were  discharged  from  tithes.  The  defendants  proved  that  the  agreement  was  not  only 
approved  by  the  then  bishop  of  the  diocese,  but  bad  been  established  by  a  decree  of  the  Court  of 
Chancery,  and  had  been  acted  upon  for  upwards  of  a  century;  and  that  the  arrangement  was  not 
only  beneficial  to  the  rector  at  the  time  when  it  was  entered  into,  but  that  it  was  made  with  re- 
lerence  to  the  probable  future  increase  in  the  value  of  the  tithes,  and  that  It  was  advantageous  to 
the  plaintiff  at  the  time  of  the  filing  of  the  bill: — Htldt  however,  that  the  agreement  was  absolutely 
void  under  the  disabling  statutes;  and  that,  being  void,  the  decree  of  the  Court  of  Chancery  could 
not  give  It  validity;  and  an  account  of  the  tithes  was  decreed. 

Where  a  bill  for  tithes  was  filed  against  occupiers  of  lands  within  the  time  prescribed  by  the 
statute  S  ft  S  Will  4,  c.  100,  and  the  bill  was  subsequently,  and  after  the  period  limited  by  the  act, 
amended,  by  making  the  owner  of  the  lands  a  party : — Htld^  that  the  original  and  the  amended 
bRI  formed  but  one  record,  and  that  the  suit  was  therefore  instituted  against  the  owner  within 
the  time  prescribed  by  the  statute. 
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1837.  That  by  an  agreement,  bearing  date  the  Ist  day  of 

"thorfb  March,  1711,  duly  made  and  signed  between  the  said  W. 
If ATTiNOLBY  P'^^^®"*  **  '^""d  of  thc  manor  of  Aston,  and  patron  of 
the  rectory  of  Aston-in-the- Walls,  of  the  one  part,  and  the 
Rev.  J.  Wilson,  the  then  incumbent  of  the  rectory,  of  the 
other  part ;  after  reciting  that  the  said  W.  Plowden  was 
lord  of  the  manor  of  Aston,  and  patron  of  the  said  church 
of  Aston-in-the-Walls,  and  was  also  seised  of  divers 
parcels  of  land  lying  dispersed  in  the  common  fields  of 
Aston  aforesaid ;  and  that  the  said  J.  Wilson  was  the  then 
rector  and  incumbent  of  and  in  the  said  church  of  Aston, 
and  in  right  thereof  was  seised  of  divers  other  parcels  of 
land  lying  also  dispersed  in  the  said  common  fields,  and 
also  of  a  parcel  of  ground  lying  in  a  close  called  Aston 
Close,  in  Appletree,  in  the  said  parish  of  Aston,  being 
the  glebe-lands  belonging  to  the  said  rectory,  and  also  in 
right  of  his  said  church  was  entitled  to  the  tithes  of  all 
sorts,  arising  as  well  out  of  the  common  fields  as  out  of 
the  demesne  lands  of  the  said  W.  Plowden  in  Aston ;  and 
further  reciting,  that  the  lands  in  the  common  fields  therein- 
before mentioned  were  of  little  value,  lying  so  dispersed, 
and  that  it  was  apprehended  that  it  would  be  a  great  im- 
provement, as  well  to  the  said  church,  as  to  the  said  W. 
Plowden's  estate  in  Aston  aforesaid,  if  the  said  common 
fields  were  inclosed,  and  certain  exchanges  were  made ; 
but  that  the  said  W.  Plowden  being  desirous  that  the  rights 
and  profits  of  the  said  church  might  be  preserved  and 
ascertained,  and  that  the  said  J.  Wilson  and  his  successors 
might  have  and  enjoy  in  right  of  his  said  church  an  ad- 
vantage by  a  just  proportion  of  the  improvement  expected 
from  such*  inclosure,  it  was  by  the  now  stating  instrument 
agreed,  that  all  the  several  pieces  or  parcels  of  the  com- 
mon fields  of  Aston  aforesaid,  therein,  and  in  the  answer 
also  respectively,  described  and  set  forth,  should,  together 
with  the  church-yard,  parsonage-house  and  close,  gardens, 
orchards,  and  walls  dividing  a  garden  and  orchard  from 
the  estate  of  the  said  W.  Plowden,  and  all  yards,  out- 
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house?,  and  buildings,  and  all  grounds  belonging  thereto,         1837. 

for  ever  thereafter  be  deemed  and  taken  as  the  glebe  land     .  XHSapiT 

of  and   belonging  to  the  church   of  Aston-in-the- Walls   ,,      •• 

/•  ,-  J  111  Mattinqlby. 

aforesaid ;  and,  as  such,  should  be  for  ever  enjoyed  by  the 

said  J.  Wilson  and  his  successors,  rectors  of  the  said 
church  ;  and  also  that  the  sum  of  40/.  per  annum,  payable 
half-yearly,  free  from  all  taxes  or  payments  whatsoever, 
unless  for  taxes  charged  by  act  of  Parliament  on  the 
said  annuity  itself,  should  be  issuing  out  of  and  chargeable 
upon  the  said  W.  Plowden's  said  manor,  messuages,  lands, 
tenements,  and  hereditaments,  situate,  lying,  and  being  in 
Aston-in-the- Walls  aforesaid,  and  be  secured  and  made 
payable  to,  and  be  for  ever  for  the  use  and  benefit  of  the 
said  J.  Wilson  and  his  successors,  rectors  of  the  said 
church  of  Aston  aforesaid,  with  power  of  distress  for  the 
said  J.  Wilson  and  his  successors,  in  case  of  nonpayment 
thereof.  And  it  was  by  the  said  articles  further  agreed, 
that  the  said  J.  Wilson  and  his  successors,  rectors  of  the 
said  church,  should  at  all  times  thereafter,  as  often  as 
occasion  should  require,  have  privilege  to  dig,  take,  and 
carry  away  from  every  the  usual  and  open  pits  within  the 
said  W.  Plowden's  said  manor,  such  stone,  gravel,  or 
mortar  as  should  from  time  to  time  be  needful  for  the  re- 
pairing and  supporting  all  buildings,  walls,  and  highways, 
and  other  ways  and  passages  belonging  to  the  said  rectory; 
and  that  neither  the  said  J.  Wilson,  nor  his  successors, 
rectors  of  the  said  church,  should  be  chargeable  with  any 
other  or  any  part  of  any  other  highways  except  that  which 
was  part  of  the  glebe  land,  and  leading  from  Aston 
towards  Appletree,  and  four-score  yards  of  the  lane  by  the 
parsonage  meadow  downwards,  from  the  place  called  the 
Hay  Gap,  as  the  same  was  measured,  set  out,  and  known. 
And  it  was  also  thereby  further  agreed,  that  the  said  J. 
Wilson  or  his  successors  should  not,  by  reason  of  removal 
of  cattle  from  any  part  of  Aston  aforesaid  not  within  such 
agreement,  unto  and  upon  any  part  of  the  said  W.  Plow- 
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18d7.         den*a  estate,  by  that  means  be  prevented  of  bis  tithes, 
TnonpB       ^^^  '"  ^*®®  ®^  ®"^^  removal  the  said  W.  Plowden,  his  heirs 

«•  and  assigns,  should  and  would  take  effectual  care  to  pre* 

Hattinglet.  ,    _  ,  /.        t       .        t    .  A    ^ 

vent  such  loss  to  the  rector  for   the  time  being.     And 

further  also,  that  the  said  J.  Wilson  and  his  successors 
should  at  all  times  have  liberty  from  time  to  time,  as  occa- 
sion should  require,  of  coming  upon  the  grounds  adjoin- 
ing to  their  houses  and  walls  for  building  and  repairing 
the  same,  and  that  they  should  for  ever  be  freed  from  the 
payment  of  one-fourth  per  annum  for  weeding  the  meadow 
in  Aston  aforesaid ;  and  that  the  watercourse  which 
formerly  ran  through  Garret  Close  in  Aston  aforesaid,  and 
then  stopped,  to  the  detriment  of  the  said  J.  Wilson  and 
his  successors,  should  forthwith  be  cleared  and  kept  open. 
And  in  consideration  of  the  premises  and  privileges  agreed 
to  be  for  ever  made  over  and  secured  to  the  said  J.  Wilson 
and  his  successors,  rectors  of  Aston  aforesaid,  the  said  J. 
Wilson  did  by  the  said  articles  agree  to  and  with  the 
said  W.  Plowden,  his  heirs  and  assigns,  that  all  those 
parcels  and  pieces  of  land  formerly  reputed  and  taken  as 
the  glebe  land  of  or  belonging  to  the  church  of  Aston 
aforesaid,  and  lying  in  the  said  common  fields  of  Aston 
aforesaid,  and  which  were  theretofore  in  the  possession  of 
the  said  J.  Wilson  or  his  tenants,  and  the  said  parcel  of 
ground  thereinbefore  mentioned  to  lie  in  the  said  close 
called  Aston  Close  in  Appletree  aforesaid,  except  such 
parts  as  did  lie  and  were  in  the  said  parcels  of  ground  and 
meadow  thereby  allotted  and  appointed  for  glebe  lands,  and 
which  were  to  be  secured  and  made  over  to  the  said  J. 
Wilson  and  his  successors  as  aforesaid,  should  from  thence- 
forth be  enjoyed  by  the  said  W.  Plowden  and  his  heirs,  as 
his  and  their  own  proper  estate  for  ever.  And  also  that 
all  lands,  tenements,  and  hereditaments  whereof  the  said 
W.  Plowden  was  possessed  as  owner  in  Aston  aforesaid, 
and  every  of  them,  should  for  ever  thereafter  be  freed  and 
discharged  from  the  payment  of  all  manner  of  tenths,  tithes, 
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oblations,  obventions,  moduses,  and  all  other  dues  there- 
tofore due  and  payable  out  of  the  said  W.  Plowden's 
estate  in  Aston  aforesaidi  (except  and  other  as  aforesaid),  ^  *' 
and  also  except  such  tithes  and  dues  as  were  properly  per- 
sonal, and  did  not  purely  arise  of  said  W.  Plowden's  estate, 
and  such  as  were  the  Easter  roll,  and  fees  due  for  mar** 
riages,  christenings,  and  mortuaries  and  other  surplice  fees. 
And  by  the  said  articles  it  was  further  agreed,  that  the 
four  lands,  with  the  bulks  and  stades  thereto  belong- 
ing in  Aston  aforesaid,  known  by  the  name  of  the  town 
lands,  should  be  enjoyed  by  the  said  W.  Plowden,  his  heirs 
and  assigns,  as  his  own  free  estate,  and  in  lieu  and  satisfac-^ 
tion  thereof,  one  acre  and  a  half  excepted,  which  did  lie  in 
the  furlong  called  Great  Church-Way,  should  be  given  in 
exchange  for  the  same  for  the  purposes  in  the  said  articles 
mentioned. 

That  upon  or  shortly  after  the  signing  of  this  agree- 
ment, the  said  W.  Plowden,  with  the  approbation  of 
the  said  J.  Wilson,  enclosed  the  whole  of  the  said 
common  fields  of  the  said  manor  of  Aston-in-the- Walls, 
and  duly  set  out  the  several  parcels  of  land  in  the  said 
agreement  mentioned  to  be  given  to  the  said  J.  Wilson 
and  his  successors,  rectors  of  the  said  church  of  Aston : 
and  that  the  said  J.  Wilson  shortly  after  the  date  of 
the  said  agreement  entered  upon,  and  that  he,  his  suc- 
cessors, incumbents  of  the  said  rectory,  had  ever  since 
been,  and  that  the  said  plaintiff,  as  the  present  incumbent 
of  the  said  church,  was  then  in  the  possession  and  enjoy- 
ment of  the  last-mentioned  pieces  of  land :  and  that  the 
said  W.  Plowden,  pursuant  to  the  said  agreement  and  the 
decree  thereinafter  stated,  also  annexed  to  his  own  estate 
the  several  pieces  of  common  lands  mentioned  in  the  said 
agreement,  and  which  were  thereby  agreed  to  be  given 
to  him  in  exchange  as  aforesaid ;  and  the  said  W.  Plow- 
den and  his  heirs  and  assigns  had  ever  since  been  and  then 
were  seised  and  possessed  of  such  last-mentioned  lands 
and  hereditaments. 
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lasj.  That  the  said  pieces  of  land  taken  in  exchange  by  the 

.  said  W.  Plowden  under  the  said  agreement  were  small 

9.  pieces  of  land  lying  dispersedly  in  certain  common  fields 

within  the  said  rectory^  and  which,  as  appeared  by  certain 

terriers  and  other  ancient  records,  constituted  the  glebe 

lands  of  the  said  rectory. 

That  in  or  as  of  Michaelmas  Term^  1714,  the  said  W. 
Plowden  filed  his  original  bill  of  complaint  in  the  High 
Court  of  Chancery,  at  Westminster,  against  the  said  J. 
Wilson,  and  also  against  the  Right  Reverend  Father  in 
God,  Richard,  then  Lord  Bishop  of  Peterborough,  within 
which  diocese  the  said  rectory  of  Aston  aforesaid  was  and 
is  situate,  and  thereby,  after  stating  the  said  agreement, 
and  further  stating,  as  the  fact  was,  that  the  said  W.  Plow- 
den and  J.  Wilson,  to  shew  the  justice  of  their  design  in 
the  said  exchange  and  inclosure,  and  that  the  rights  of  the 
said  church  were  not  prejudiced,  but  meliorated  thereby, 
did,  in  the  month  of  April,  1714,  join  in  a  petition  to  the 
said  Bishop  of  Peterborough  to  inquire  by  commission 
into  the  nature  of  the  aforesaid  inclosure  and  exchange ; 
and  that  the  said  bishop,  by  an  instrument  under  his  hand 
and  episcopal  seal,  dated  the  17th  day  of  May,  1714,  bad 
certified  the  same  to  be  for  the  benefit  of  the  said  church, 
so  that  the  said  W.  Plowden  did  hope  to  enjoy  the  lands 
so  exchanged  as   aforesaid;  but  although   the  said  W. 
Plowden  and  J.  Wilson  were  the  only  persons  interested, 
and  were  satisfied  as  to  the  quality  of  the  exchange,  and 
were  desirous  to  have  the  said  agreement  and  inclosure 
perfected  and  established,  yet  the  same  could  not  be  of  force 
to  bar  the  successors  of  the  said  J.  Wilson,  rectors  of  the 
said  rectory,  unless  established  by  decree  of  the  Court  of 
Chancery :  and  that  the  said  W.  Plowden  was  apprehen- 
sive, in  case  he  should  at  any  time  improve  the  ground  in- 
closed and  exchanged  as  aforesaid,  it  would  encourage  the 
said  J.  Wilson's  successors  to  take  the  same,  on  pretence 
that  the  exchange  was  not  of  equal  value  at  the  time  of  the 
making  thereof;  and  the  said  bill  prayed  that  the  said  in- 
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closure,  exchange,  and  articles  of  agreement  might  be  es-        ISajT. 
tablished  and  directed  to  be  carried  into  effect  by  the      "^^T"     ' 
decree  of  the  said  High  Court  of  Chancery,  and  that  he   ^^     «. 
might  have  the  aid  and  assistance  of  the  said  Court. 

That  the  said  Bishop  of  Peterborough  duly  put  in  his 
answer  to  the  said  bill,  and  thereby  admitted  that  on  the 
petition  of  the  said  TV.  Plowden  and  J.  Wilson,  to  him  the 
said  Bishop  of  Peterborough,  a  commission  did  issue  to 
inquire  into  the  nature  of  such  exchange  and  inclosure, 
and  whether  the  same  were  for  the  benefit  of  the  said 
church  or  not ;  and  that  it  was  thereupon  found  to  be  much 
for  the  interest  of  the  said  church,  and  not  only  beneficial 
to  the  said  J.  Wilson,  but  also  would  be  so  to  his  succes- 
sors, rectors  of  the  said  church,  and  therefore  that  he, 
the  said  defendant,  was  willing  that  the  same  should  in  all 
respects  be  ratified  and  confirmed  by  the  decree  of  the 
said  Court.  And  the  said  J.  Wilson  also  duly  appeared  to 
and  answered  the  said  bill,  and  by  his  answer  stated 
that  he  and  the  said  W.  Plowden  had  taken  all  precau- 
tions that  the  said  exchanges  and  inclosures  might  be  rea* 
sonable  and  just,  and  no  party  prejudiced  thereby,  and 
that  he  the  said  J.  Wilson  was  ready  and  willing  to  ratify 
and  confirm  the  same,  and  desirous  also  that  the  same 
should  be  confirmed  and  established  by  the  decree  of  the 
Court. 

That  the  said  cause  came  on  for  hearing  on  the  S5th 
day  of  July,  1715,  before  Sir  John  Trevor,  the  then  Mas- 
ter of  the  Rolls,  who  did  order  and  decree  that  the  said 
articles  of  agreement  entered  into  between  the  said  W. 
Plowden  and  the  said  J.  Wilson  should  be  performed,  and 
that  the  said  exchange  of  lands  should  be  confirmed  and 
made  perpetual,  and  that  the  said  parties  should  hold  and 
enjoy  the  said  premises  according  to  the  said  exchange, 
and  that  conveyances  should  be  made  pursuant  thereto. 

That  some  short  time  afterwards  the  said  W.  Plowden 
•old  and  conveyed  the  advowson  of  the  said  rectory  to 

TOL.  II.  F  F  SQ.  BX. 


Mattinolbt. 


4M  EQUITY   CA8B8   IN    THE 

1837*  the  President  and  Scholars  of  Saint  John's  College,  in  the 
'  ^  University  of  Oxford,  who,  as  the  defendants  believed, 
purchased  the  same  with  full  knowledge  of  the  said  agree- 
ment, and  had  ever  since  been  the  patrons  of  the  said 
church,  hut  had  not  at  any  time  theretofore  questioned  or 
impugned  the  said  agreement,  or  any  part  thereof,  but 
had  acquiesced  in  and  assented  to  the  same. 

That  since  the  time  when  the  said  agreement  was  en- 
tered  into  and  established  by  the  decree  of  the  Court  of 
Chancery  in  manner  aforesaid,  the  whole  of  the  said  manor 
of  Aston-in*the-WaIIs  (except  the  said  several  pieces  of 
land,  parts  thereof,  which  in  and  by  the  said  agreement 
were  given  to  the  rectory  of  Aston)  had  been  tithe-free, 
and  that  no  payment  of  any  tithe  in  respect  of  the  said 
manor,  or  any  part  thereof,  except  as  aforesaid,  had  ever 
been  made  to  or  claimed  by  the  rectors  or  incumbents  of 
the  parish  of  Aston,  but  such  rectors  of  Aston  had  always 
held,  possessed,  and  enjoyed,  and  the  said  plaintiff,  aa 
such  rector,  did  then  hold,  possess,  and  enjoy  the  several 
pieces  of  land  by  the  aaid  agreement  given  or  annexed  to 
the  said  rectory  of  Aston,  and  the  several  privileges  se- 
cured to  the  rectors  of  the  said  church  by  the  same  agree- 
ment;  and  the  said  annuity  of  402.  had  always  been  duly 
paid  by  the  said  W,  Plowden  and  his  heirs  to  such  rec- 
tors, and  had  been  duly  paid  to  and  received  by  the  said 
plaintiff  as  such  rector  ever  since  he  became  the  incum- 
bent of  the  said  rectory  up  to  Michaelmas,  18S2 ;  and  the 
said  plaintiff  had  during  his  incumbency  bolden  and  oa- 
joyed  the  said  lands,  and  received  and  taken  the  said  an- 
nual sum  of  4(M1,  with  full  knowledge  of  the  said  exchange 
and  agreement,  and  in  affirmance  thereof,  and  in  lieu  and 
satisfaction  of  all  tithes  of  the  said  manor,  and  had  thereby, 
as  the  defendants  submitted  and  insisted,  assented  to  and 
confirmed  the  said  agreement,  and  was  bound  thereby. 

That  the  said  plaintiff  was  presented,  instituted,  and 
inducted  into  the  rectory  and  pariah  church  of  Aston-le« 
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Walls  some  time  in  or  about  the  month  of  December,  1837* 
183 If  and  that  the  said  plaintiff  was  duly  and  regularly  ^^^^  ^ 
presented,  instituted,  and  inducted  to  the  said  rectory, 
and  had  ever  since  been  and  was  then  the  lawful  rector  of 
the  said  parish  and  parish  church,  and  had^  ever  since  his 
said  induction  up  to  Michaelmas  in  the  said  year  18S2, 
duly  and  regularly  received  the  said  annuity  of  402.  as  and 
by  way  of  satisfaction  of  all  tithes  issuing  out  of  the  lands 
occupied  by  the  said  defendants  as  thereinafter  stated,  and 
had  also  been  and  then  was  in  the  possession  and  enjoy- 
ment of  the  several  pieces  of  land  given  to  the  rectory  of 
the  said  parish  church  under  the  said  exchange. 

That,  for  the  reasons  aforesaid,  they  denied  that,  as 
such  rector  as  in  the  said  bill  alleged,  the  plaintiff  had 
ever  since  his  said  presentation,  institution,  and  induction 
been,  or  that  he  then  was,  entitled  to  have,  receive,  and 
take  all  the  tithes,  both  great  and  small,  yearly  arising, 
growing,  renewing,  and  increasing  within  the  said  parish 
and  rectory,  and  the  titheable  places  thereof.  The  defend- 
ants admitted  that  they,  in  and  previously  to  the  year 
1881,  respectively  held  and  occupied,  and  that  they  had 
ever  since  held  and  occupied,  and  did  then  hold  and  oc- 
cupy the  several  farms  and  lands  described  in  their  an- 
swer, and  that  they  had  the  several  titheable  matters 
stated  in  their  answer.  They  admitted  that,  for  the  rea- 
sons therein  stated,  they  had  not  set  out  or  rendered  the 
tithes  of  such  titheable  matters  or  things,  or  made  any 
recompence  or  satisfaction  for  the  same,  inasmuch  as 
the  plaintiff  had  duly  and  regularly  been  paid  the  afore- 
said annuity  of  40/.  up  to  Michaelmas  in  the  year 
1832,  since  which  time  he  had  refused  to  receive  it, 
in  lieu  and  composition  of  all  such  tithes,  according  to  the 
said  articles  of  agreement ;  and  the  plaintiff  had  never 
given  any  notice  to  the  defendants,  and  never  made  any 
application  to  the  said  defendants  to  set  out  their  tithes, 
previously  to  the  month  of  June  then  last 
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They  had  heard  that  tithes  in  kind  were  paid  for  or  in 
respect  of  the  lands  then  occupied  by  them  before  the  said 
agreement  and  exchange. 

They  believed  that  the  said  composition  and  exchange 
were  very  advantageous  to  the  church  and  rectory  of  the 
parish  of  Aston,  and  were  entered  into  with  a  due  regard 
to  the  probable  future  increased  value  of  the  tithes  of  the 
manor  of  Aston,  inasmuch  as  the  value  of  such  tithes,  at 
the  date  of  the  said  articles  of  agreement,  was  much  be- 
low the  sum  of  40/L  per  annum,  and  that  the  said  tithes 
had  been  shortly  before  let  on  lease  at  a  rent  of  24J.  per 
annum. 

They  submitted  and  insisted  that  the  aforesaid  agree- 
ment was  entire,  and  that  the  composition  for  tithes,  and 
the  exchange  thereby  made,  was  one  contract  and  transac- 
tion, and  that  the  said  W.  Plowden,  party  thereto,  would 
not  have  given  in  exchange  the  lands  which  were  then 
BO  given  by  him  to  the  rectors  of  the  said  parish  but  for 
such  contract  and  engagement  to  accept  the  said  annuity 
in  lieu  and  perpetual  satisfaction  of  the  said  tithes ;  and 
therefore,  in  case  the  Court  should  be  of  opinion  that  the 
composition  was  no  longer  subsisting,  then  the  defendants 
submitted  that  the  exchange  of  the  glebe  lands  of  the  said 
parish  of  Aston  for  other  parts  of  the  common  fields  of 
the  said  parish  comprised  in  the  said  articles,  was  void, 
and  that  the  plaintiff,  as  such  rector,  ought  to  give  up  and 
reconvey  the  several  pieces  of  land  then  in  his  occupation 
and  enjoyment,  and  which  were  so  exchanged  for  the 
glebe  lands  of  the  said  parish  under  the  said  agreement; 
and  they  submitted  that  Edmund  Plowden,  who  was  then 
the  lord  of  the  said  manor  of  Aston,  ought  to  be  made  a 
party  to  the  suit,  and  that  the  Court  could  make  no  de« 
cree  in  his  absence. 

The  plaintiff  amended  his  bill,  by  making  the  defend- 
ant, Edmund  Plowden,  a  party  thereto. 

The  defendant  Plowden  put  in  a  plea  to  the  plaintiff's 
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bills  by  which  he  pleaded  in  bar  the  agreement,  and  the 
decree  in  Chancery  establiehiDg  it,  stated  in  the  answer 
of  the  other  defendants,  and  also  the  statute  the  2  &  S 
Will.  4,  c«  100,  fur  shortening  the  time  required  in  claims 
of  modus  decimandi,  or  exemption  from  or  discharge  of 
tithes  (a). 


1837. 
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(a)  By  the  Isi  section  of  this 
statute  it  is  enacted,  "  That  all 
prescriptions  and  claims  of  or  for 
any  modut  dtcimandi,  or  of  or  to 
any  exemption  from  or  discharge 
of  tithes,  by  composition  real  or 
otherwise,  shall,  in  cases  where  the 
render  of  tithes  in  kind  shall  be 
hereafter  demanded  by  our  Lord 
the  King,  his  heirs  or  successors,  or 
by  any  Duke  of  ComwaU,  or  by  any 
lay  person  not  being  a  corporation 
sole,  or  by  any  body  corporate  of 
many,  whether  temporal  or  spiri- 
tual, be  sustained,  and  be  deemed 
good  and  valid  in  law,  upon 
CTidence  shewing,  in  cases  of 
daim  of  a  modut  dedmandi,  the 
payment  or  render  of  such  moduf, 
and  in  cases  of  claim  to  exemption 
or  discharge,  shewing  the  enjoy- 
ment of  the  land  without  pay- 
ment or  render  of  tithes,  money, 
or  other  matter  in  lieu  thereof,  for 
the  full  period  of  thirty  years  next 
before  the  time  of  such  demand, 
unless,  in  the  case  of  dum  of  a 
moiuM  decimandi,  the  actual  pay- 
ment or  render  of  tithes  in  kind, 
or  of  money,  or  other  thing  dif- 
fering in  amount,  quality,  or  quan- 
tity from  the  modus  clumed,  or 
in  case  of  chum  to  exemption  or 
discharge,  the  render  or  payment 
of  tithes,  or  of  money,  or  other 
matter  in  lieu  thereof,  shall  be 
shewn  to  have  taken  place  at  some 


time  prior  to  such  thirty  years,  w 
it  shall  be  proved  that  such  pay- 
ment or  render  of  modus  was 
made  or  enjoyment  had  by  some 
consent  or  agreement  expressly 
made  or  given  for  that  purpose 
by  deed  or  writing ;  and  if  such 
proof  in  support  of  the  claim  shall 
be  extended  to  the  full  period  of 
sixty  years  next  before  the  time 
of  such  demand,  in  such  case  the 
claim  shall  be  deemed  absolute 
and  indefeasible,  unless  it  shall  be 
proved  that  such  payment  or 
render  of  modu»  was  made  or  en- 
joyment had  by  some  consent  or 
agreement  expressly  made  or 
given  for  that  purpose  by  deed  or 
writing ;  and  where  the  render  of 
tithes  in  kind  shall  be  demanded 
by  any  archbishop,  bishop,  dean, 
prebendary,  parson,  vicar,  master 
of  hospital,  or  other  corporation 
sole,  whether  spiritual  or  temporal, 
then  every  such  prescription  or 
claim  shall  be  valid  and  indefeasi- 
ble, upon  CTidence  shewing  such 
payment  or  render  of  modut  made 
or  enjoyment  had,  as  is  herein- 
before mentioned,  applicable  to 
the  nature  of  the  claim  for  and 
during  the  whole  time  that  two 
persons  in  succession  shall  have 
held  the  office  or  benefice  in  re- 
spect whereof  such  render  of 
dthes  in  kind  shall  be  ddmed,  and 
for  not  less  than  three  years  after 
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This  plea,  on  argument  before  the  Lord  Chief  Barony 
was  overruled,  and  the  defendant  Plowden  thereupon  put 
in  an  answer, stating  the  agreement,  the  decree  in  Chancery, 
and  other  circumstances  stated  in  the  answers  of  the  other 
defendants,  and  ^which  had  previously  been  stated  by  him 
in  his  plea,  and  insisting  on  the  validity  of  the  agreement, 
and  claiming  the  benefit  of  the  statute  2&3  Will.  4,  c.  100. 
The  defendant  also  stated,  that  since  the  making  of  thesaid 
agreement,  and  before  the  filing  of  the  said  bill,  there  had 
been  more  than  three  lawful  rectors  of  the  said  parish,  and 
more  than  sixty  years  had  elapsed;  and  he  submitted 
that  on  that  ground  also  he  was  entitled  to  the  benefit  of 
the  statute,  and  the  said  defendant  claimed  to  be  allowed 
the  benefit  thereof  in  like  manner,  as  if  be  had  pleaded  the 


the  appointment  and  institution  or 
indactlon  of  a  third  person  thereto : 
Provided  always,  that  if  the  whole 
time  of  the  holding  of  such  two 
persons  shall  be  less  than  sixty 
years,  then  it  shall  be  necessary  to 
shew  such  payment  or  render  of 
modm  made  or  enjoyment  had  (as 
the  case  may  be)  not  only  daring 
the  whole  of  such  time>  but  also 
during  such  further  number  of 
years,  either  before  or  after  such 
lime,  or  partly  before  and  partly 
after,  as  shall  with  such  time  be 
sufficient  to  make  up  the  full 
period  of  sixty  years,  and  also  for 
and  during  the  farther  period  of 
three  years  after  the  appointment 
and  institution  or  induction  of  a 
third  person  to  the  same  office  or 
benefice,  unless  it  shall  be  proved 
that  such  payment  or  render  of 
modut  was  made  or  enjoyment  had 
by  some  consent  or  agreement 
expressly  made  or  given  for  that 
purpose  by  deed  or  writing.** 


By  section  2  it  is  enacted,  *'That 
every  composition  for  tithes  which 
hath  been  made  or  confirmed  by 
the  decree  of  any  court  of  equity  in 
England  in  a  suit  to  which  the  ordi* 
nary,  patron,  and  incumbent  were 
parties,  and  which  hath  not  since 
been  set  aside,  abandoned,  or  de- 
parted from,  shall  be  and  the  same 
is  hereby  confirmed  and  made 
valid  in  law;  and  that  no  modos, 
exemption,  or  dischaige  shall  be 
deemed  to  be  within  the  provisioiw 
of  tins  act,  unless  snch  modos, 
exemption,  or  discharge  shall  be 
proved  to  have  existed  and  been 
acted  upon  at  the  time  of  or  within 
one  year  next  before  the  passing 
of  this  act." 

And  by  the  3rd  section  it  is 
enacted,  *<  That  tins  act  shall  not 
be  prejudidal  or  available  to  or 
for  any  pluntiflf  or  defendant  in 
any  suit  or  action  relative  to  any 
of  the  matters  before  mentioned, 
now  commenced." 
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aamc  in  bar  to  bar  the  bill.    That,  if  the  Court  should  be        1837* 
of  opinion  that  the  said  lands  were  not,  under  the  circum-       thobfb 
stances  aforesaid,  discharged  of  tithes,  and  that  the  said  v. 

plaintiff  was  not  bound  by  the  said  agreement^  then  the 
said  defendant  submitted  that  the  agreement  was  one 
entire  agreement,  and  must  and  ought  to  be  altogether 
avoided  and  set  aside,  and  that  the  lands  and  other  privi- 
leges given  to  the  rector  of  the  said  parish  in  exchange 
as  aforesaid,  and  which  were  then  held  and  enjoyed  by 
the  plaintiff,  must  be  restored  to  the  defendant,  who,  in 
that  case,  would  be  entitled  to  all  the  estate  and  interest 
which  the  said  W.  Plowden  had  therein  previously  to 
the  exchange;  and  he  insisted  that  the  said  plaintiff 
could  not  have  any  decree  for  an  account  of  tithes  against 
the  other  defendants  to  the  said  bill  until  he  should 
have  restored  to  him  (the  defendant  Plowden)  the  lands 
and  other  privileges  which  were  then  held  and  enjoyed  by 
the  plaintiff  as  aforesaid,  and  had  taken  back  the  ancient 
glebe  of  the  said  rectory,  which  the  defendant  Plowden  was 
willing  and  thereby  submitted  to  give  up,  in  case  the  said 
agreement  was  avoided,  upon  having  the  said  lands  and 
other  privileges,  then  enjoyed  by  the  said  plaintiff  as 
aforesaid,  restored  to  him. 

Both  parties  entered  into  evidence. 

The  plaintiff  proved  his  presentation,  institution,  and 
induction ; — that  all  the  inhabitants  of  the  parish,  except 
the  defendants  in  the  present  suit,  compounded  for  their 
tithes  with  the  plaintiff  as  rector;  and  he  also  proved 
several  ancient  terriers. 

The  defendants  proved  by  several  old  witnesses  their 
knowledge  of  the  farms  occupied  by  the  defendants,  and 
that  they  were  the  lands  of  the  defendant  Edmund  Plow- 
den, and  formerly  of  his  ancestor  W.  Plowden.  That 
tithes  had  not,  within  their  memory,  been  paid  or  received 
in  respect  of  such  farms  and  lands,  and  that  the  same  were 
reputed  to  be  free  from  tithes  in  consequence  of  an  allot* 
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1837.        ment  of  140  acres  of  land  to  the  rector,  and  an  annuity  of 
^^Jj^p^      40/.  a  year,  and  that  the  value  of  the  140  acres  of  land  was 
«•  2801.  a  year.    The  defendants  also  proved  various  receipts 

for  the  annuity,  one  of  them  given  by  the  plaintiff.  The  de- 
fendants likewise  gave  in  evidence  the  decree  of  the  Court 
of  Chancery  referred  to  in  the  answer,  and  a  copy  of  the 
agreement  of  the  1st  March,  181 1  ;  which  latter  document 
was  proved  to  come  out  of  the  custody  of  the  plaintiff, 
and  the  deeds  securing  the  annuity  of  40/.  Various 
title-deeds  of  the  Plowden  family  were  given  in  evi- 
dence, and  terriers  and  other  documents  were  produced 
from  the  Bishop's  registry.  As  the  general  effect  of  the 
evidence  was  not  disputed,  and  corresponded  with  the 
case  made  by  the  answers,  it  is  unnecessary  to  state  it  in 
detail. 

Mr.  Swanston,  and  Mr.  Griffith  Richards ^  for  the  plain- 
tiff.— The  arrangement  set  up  by  the  defendants  in  this 
case  is  not  merely  voidable,  but  actually  void,  under 
the  statute  13  Eliz.  c.  10,  s.S  (a).     And  this  point  has 

(a)  **  And  that  for  long  and  cal  living,  or  any  houses,  lands, 

unreasonable  leases  made  by  col-  tithes,  tenements,  or  other  heredK- 

leges,  deans,  and  chapters,  par-  taments,  being  any  parcel  of  the 

sons,  vicars,  and  others  having  possessions  of  any  such  college, 

spiritual  promotions,  be  the  chief  cathedral, church,  chapel,  hospital, 

causes  of  the  dilapidations  and  the  parsonage,  vicarage,  or  other  spi- 

decay  of  all  spiritual  livings  and  ritual  promotion,  or  anywise  ap- 

hospitality,  and  the  utter  impover-  pertaining  or  belonging  to  the 

ishing  of  all  successors,  incum-  same  or  any  of  them,  to  any  per- 

benU  in  the  same,  be  it  enacted,  by  son  or  persons,  bodies  politic  or 

the  authority  aforesiud,  that  from  corporate,  other  than  for  the  term 

henceforth  all  leases,  gifts,  grants,  of  one-and-twenty  years,  or  three 

feoffments,  conveyances,  or  estates  lives,  from  the  time  as  any  such 

to  be  made,  had,  done,  or  suffered  lease  or  grant  shall  be  made  or 

by  any  master  and  fellows  of  any  granted,  whereupon   the   accus* 

college,  dean  and  chapter  of  any  tomed  yearly  rent  or  more  shall 

cathedral   or  collegiate  church,  be  reserved,  and  payable  yearly 

master  or  guardian  of  any  hos-  during  the  sidd  term,  shall  be  nt- 

pital,  parson,  vicar,  or  any  odier,  terly  void  and  of  none  eflfect,  to 

having  any  spiritual  or  ecclesiasti-  all  intents,  constructions,  and  pur* 
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been  decided  in  The  Aliorney-»General'9. Cholmondeley  (a).         1837. 
In  that  case  an  agreement  had  been  made  between  the  rector       .,  ' 
and  inhabitantSy  by  which  certain  lands  were  allotted  to  the  v. 

rector  in  lieu  of  the  glebe,  together  with  a  pecuniary 
stipend  or  compensation  in  lieu  of  tithes ;  and  after  a 
decree  establishing  the  arrangement,  and  an  acquiescence 
of  eighty  years,  the  arrangement  was  set  aside  at  the  in- 
stance of  a  succeeding  incumbent.  The  great  and  principal 
objection  to  such  an  arrangement  is,  that  no  suflScient 
provision  can  be  made  for  the  increasing  value  of  the  tithes. 
In  the  present  case  the  plaintiff,  who  was  no  party  to  the 
arrangement,  is  sought  to  be  deprived  of  his  legal  right  to 
tithes,  and  this  is  endeavoured  to  be  effected  by  occupiers 
who  are  not  proved  to  have  any  interest  in  the  lands  in 
question.  If  this  transaction  were  supported,  the  effect 
would  be  wholly  to  defeat  the  disabling  statutes.  The 
present  case  cannot  in  principle  be  distinguished  from  The 
Aitorney'General  v.  Cholmondeley. 

Mr.  Boteler,  and  Mr.  Bethell,  for  the  defendants.— -The 
plaintiff^  by  filing  his  bill  for  an  account  of  tithes,  neces- 
sarily seeks  to  open  the  agreement.  He  ought  not  however 
to  be  permitted  thus  indirectly  to  open  the  agreement 
partially.  He  ought,  as  in  The  Attomey»General  r.  Choi' 
mondeley,  to  have  applied  to  open  the  whole  agreement, 
and  to  have  an  account  taken  of  the  tithes  merely  as  in* 
cidental  to  the  opening  of  the  agreement.  In  The  Attorney^ 
General  v.  Cholmondeley ^  the  plaintiff  offered  to  give  up 
the  lands  allotted  to  the  rector  in  lieu  of  the  glebe.  In 
the  present  case  no  such  offer  is  made  by  the  plaintiff. 
The  defendants  contend  that  the  agreement  is  one  entire 
agreement,  and  that  no  partial  relief  can  be  given — that 

poses,  any  law,  euatom,  or  usage  Amb.  610 ;  3  Bam.  El.  7  edit, 

to  the  eontrary  in  anywise  not-  439;  Qmll.   914;   2  Esgle   fr 

withstanding.''  Younge,  203. 
(a)  2  Ed.304;  6  Bro.  P.  C.  332; 
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1837.  (he  agreement  must  be  altogether  avoided,  or  not  at  all 
"  "  — and  that,  in  this  question,  the  plaintiff  is  not  alone 
«.  concemedi  but  that  the  patron  and  the  ordinary  are 

likewise  interested.  The  defendants  undertake  to  prove 
that  the  arrangement  not  only  was  at  the  time  when 
it  was  entered  into,  but  is  now,  a  beneficial  arrangement 
for  the  rector.  If  it  were  not,  the  plaintifi^is  precluded, 
by  the  late  statutCp  from  setting  it  aside.  He  is  now 
too  late  to  file  a  bill  for  that  purpose  against  the  ordinary. 
In  Aiierbury  v.  Turner^  and  Lord  Nottingham  ▼•  Atter- 
bury  (a),  an  agreement  for  an  exchange  of  glebe  lands 
between  a  former  rector  and  lord  of  the  manor  was 
established,  on  the  ground  that  it  would  be  mischievous 
and  of  dangerous  consequence  to  question  such  ancient 
exchanges,  and  throw  open  such  ancient  inclosures  after  so 
long  an  enjoyment  on  all  sides,  although  it  might  not 
appear  that  the  consent  of  the  ordinary  was  at  first  had 
thereto;  and  a  perpetual  injunction  was  issued  to  the  rector 
to  stay  all  suits  brought  or  to  be  brought  touching  any 
matter  settled  by  the  decree.  In  that  case,  therefore, 
the  rector  not  only  did  not  obtain  a  decree,  but  he  was 
decreed  to  be  bound  by  the  arrangement.  The  defend* 
ants  insist,  that  so  long  as  the  rector  thinks  fit  to  take  the 
benefit  of  one  part  of  the  arrangement,  he  ought  not  to 
be  permitted  to  repudiate  the  remainder  of  it.  A  strong 
distinction  between  this  case  and  The  Attorney-General  ▼. 
Chohnondeley  is,  that  in  the  latter  case  the  incumbent 
sought  to  undo  the  whole  arrangement,  and  offered  to  give 
up  the  land  allotted  in  exchange  for  the  glebe.  The  atr 
tention  of  the  plaintiff  was  distinctly  called  to  thia  point 
by  the  answers  in  the  present  suit,  but  the  plaintiff  has 
thought  fit  to  proceed  to  a  hearing  without  amending  his 
bill.     It  may  be  collected  from  the  case  of  The  Attorney- 

(a)  1  Eagle  &  YooDge,  543. 
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General  7.  Cholmondeley^  as  reported  in  Ambler,  that  the  1837- 
court  below  held  that  the  agreement  was  not  an  entire  ji^orpb 
agreement,  and  also  that  no  compensation  was  allowed  for 
the  increasing  value  of  the  lands ;  for  Lord  Norihington 
in  his  judgment  states :  **  I  have  no  reason  to  think  that 
the  lands  allotted  to  the  parson  were  for  more  than  his 
glebe  and  tithes.  It  is  the  quality  of  the  land  and  not  the 
quantity  which  must  determine  the  extent  of  the  composi- 
tion.  In  all  the  acts  of  Parliament  which  are  made  upon 
compositions  with  parsons,  they  are  allowed  a  compensa* 
tion  for  tithes  upon  improvements  in  futuro.  Had  a  sum 
been  paid  by  the  defendants  originally,  by  way  of  increase 
of  titbesi  they  had  stood  on  a  different  footing ;  for  then 
they  would  have  been  purchasers  for  a  valuable  considera- 
tion by  allowing  for  the  future  improvements.  It  would . 
have  suspended  the  equity  of  this  Court  by  setting  up 
equity  against  equity,  and  the  parties  would  have  been  left 
to  their  remedy  at  law  (a)."  As  no  reasons  are  given  for  the 
judgment  in  the  House  of  Lords,  it  is  not  unfair  to  pre- 
sume  that  the  judgment  proceeded  on  similar  grounds 
with  these  stated  in  the  judgment  of  the  Court  below. 
There  were  distinct  allotments  in  that  case  also  in 
respect  of  the  tithes  and  in  respect  of  the  glebe.  In  the 
present  case  the  exchange  is  entire,  and  we  have  distinct 
evidence  that  the  exchange  is  even  now  beneficial  to  the 
rector.  The  land  allotted  to  him  on  the  exchange  has  gone 
on  progressively  improving  to  the  same  extent  as  the  glebe 
land,  and  it  is  inequitable  that  he  should  retain  both. 
[AtderMon,  B. — ^Why  is  the  landlord  a  necessary  party  to 
the  suit  ?]  He  is  interested,  because  the  agreement  which 
is  thus  indirectly  sought  to  be  set  aside  is  one  entire  agree- 
ment. [Aldersant  B. — Can  the  agreement  be  supported 
under  Lord  Tenterden's  Act?]  We  contend  that  it  is 
protected  by  th^  statute.  It  is  true  the  plaintiff  filed  his 
bill  against  the  defendants,  the  occupiers,  before  the  ex- 

(a)  Ambl.5ll. 


Thorpb 
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1837.         piration  of  the  time  limited  by  the  act^  but  he  did  not 
make  the  defendant  Plowden  a  party  until  after  the  ex- 
9.  piration  of  that   period.     The   defendant  Plowden   has 

taken  the  same  objection  by  his  answer  which  he  raised  by 
his  plea,  that  he  is  not  a  defendant  to  any  suit  instituted 
within  the  time  prescribed  by  the  act ;  and  that  the  agree- 
menty  so  far  as  he  is  concerned,  is  therefore  good  and 
valid.  If  good  and  valid  as  to  him  it  must  be  so  as  to  the 
ordinary,  who  is  not  even  now  a  party.  Lord  Abinger 
disposed  of  this  question,  on  the  argument  of  the  plea,  by 
holding  that  the  tithes  were  the  subject  of  the  suit,  and 
that  proceedings  had  been  instituted  in  suflBcient  time  with 
reference  to  the  subject  of  the  suit.  [Aldersan,  B. — 
There  is  only  one  suit,  and  it  must  be  good  as  to  all  or 
none.  The  defendant  Plowden  is  clearly  a  party  to  a  suit 
instituted  within  the  time  limited  by  the  act]  The  suit 
would  have  been  incomplete  without  him.  [Alderson^  B. 
— What  decree  can  I  possibly  make  against  Mr.  Plowden 
in  this  suit  ?  He  is  not  an  occupier.  How  can  I  make  any 
decree  for  tithes  against  him?]  The  rector  having  ac- 
cepted the  provision  made  for  him  under  the  arrange- 
ment, cannot  have  any  relief  in  this  suit.  The  rector  is  in 
possession  of  the  land  allotted  to  him,  and  has  accepted 
the  annuity  with  full  knowledge  of  the  facts,  for  the 
agreement  is  proved  to  have  come  out  of  his  custody. 
By  these  acts  he  has,  in  effect,  become  a  party  to  the  ar^ 
rangement,  and  is  prevented  from  complaining  of  the 
transaction  during  his  incumbency.  He  has  elected  to 
take  under  the  agreement,  and  is  debarred  from  setting  it 
aside.  The  great  object  of  the  Court  is  to  do  complete 
equity,  and  to  avoid  multiplicity  of  suits.  Where  there 
would  be  cross  actions  at  law,  and  one  party  comes  into 
equity,  the  Court  always  imposes  terms.  Where  a  party 
seeks  relief  in  respect  of  usury,  that  relief  is  only  granted 
to  him  upon  the  terms  of  repaying  the  money  actually 
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borrowed,  and  interest.  So  in  Kneble  ▼.  White  (a),  it  was  1837* 
held  that  a  bill  for  an  account  of  the  rents  and  profits  "  "  ^ 
received  by  the  grantee  of  an  annuity  in  possession  of  the  ^^  «. 
premises  charged  with  the  annuity,  should  contain  an  offer 
by  the  plaintiff  either  to  redeem  the  annuity  according  to 
the  provisions  of  the  deed,  or  to  repurchase  it  upon 
equitable  terms  to  be  settled  by  the  Court.  The  Court 
is  bound  to  give  complete  relief.  The  Legislature,  in 
passing  the  statute  S  &  3  Will.  4,  never  contemplated 
or  intended  that  a  party  should  evade  the  question  of 
the  validity  or  invalidity  of  an  agreement  like  the  present 
by  filing  a  bill  simply  for  tithes.  The  virtually  setting 
aside  of  the  agreement  by  decreeing  an  account  of  the 
tithes,  would  be  most  inequitable  in  its  operation,  for 
the  defendant  would  have  no  means  of  getting  back  the 
lands  allotted  to  the  rector  in  exchange,  and  the  annuity  or 
stipend,  being  secured  by  deeds,  would  still  be  payable. 
This  is  not  such  a  suit  as  the  statute  intended  to  protect. 
The  former  decisions  ought  not,  under  the  circumstances, 
to  bind  the  Court  in  this  case  ;  but  if  bound  by  those  deci- 
sions, still  the  Court  will  only  assist  the  plaintiff  on  condi« 
tion  of  his  doing  complete  equity. 

Mr.  Swansion^  in  reply. — Any  observations  which  might 
otherwise  arise  on  the  effi^ct  of  Lord  Tenterden's  Act,  are 
wholly  removed  by  the  remark,  that  transactions  of  the 
present  description  were  clearly  void  before  the  passing  of 
that  statute,  and  are  not,  therefore,  in  any  manner  pro- 
tected by  the  provisions  contained  in  it.  [Aldersofif  B. — 
The  only  real  point  is  the  question  raised  on  the  equity  of 
the  case.]  The  demand  of  the  plaintiff  is  a  legal  demand, 
and  a  suit  in  equity  is  only  necessary  to  assert  the  legal 
right,  and  the  account  is  ancillary.  No  legal  bar  has  been 
shewn  to  the  legal  right  asserted  by  the  plaintiff.    Tithes 

(a)  2  Younge  8e  Collyer,  15. 
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1837*         may^  of  course,  be  the  subject  of  equitable  jurisdiction  ; 
'  but  a  mere  suit  for  tithes  is  the  assertion  of  a  legal  right 

9.  only.   The  legal  right  of  the  plaintiff  in  this  case  to  tithes 

is  not  disputed.  The  only  question  in  the  suit  is«  whether 
the  rector's  legal  right  to  tithes  is  barred,  not  whether 
there  is  any  defence  to  his  right.  The  equity  asserted  by 
the  defendants  is  not  an  equity  qualifying  the  rector's  legal 
right,  but  a  distinct  equity  opposed  to  his  legal  right. 
No  case  of  election  arises  in  the  present  case.  Election 
necessarily  implies  an  option.  There  is  no  evidence  of 
any  option  haying  been  given  to  the  plaintiff.  A  portion 
of  the  evidence  put  in  by  the  defendants  consisted  of  re- 
ceipts given  by  the  plaintiff  to  Plowden  for  the  annuity. 
These  receipts  are  confined  to  only  one  year;  and  the 
plaintiff,  during  the  first  year,  was  ignorant  of  his  rights. 
There  could  be  no  election  without  a  full  knowledge  on  bia 
part  of  his  rights  as  rector.  The  Aiiarnejf-General  v.  Chat- 
mondeley  was  an  equitable  suit,  and  not  a  mere  suit  for 
tithes,  asserting  only  a  le^al  right.  It  seems  to  have  been  the 
practice  at  one  time  to  establish  agreements  of  this  de- 
acriptbn  by  decrees,  which  were  perfectly  useless,  the 
agreements  being  absolutely  void  and  incapable  of  con* 
firmation.  [Alderson,  B. — ^The  practice  seems  to  have 
originated  with  Edgerley  v.  Price  (a).]  Edgerley  v.  Price 
is  reported  in  a  book  of  very  questionable  authority  ;  but  it 
is  proper  to  say,  that  in  examining  several  of  the  cases  in 
that  book  with  Lord  Notiingham^s  manuscripts,  I  have 
found  it  generally  correct.  Edgerley  vJPrice  is  not  in  Lord 
NoUingham*s  manuscripts.  In  The  Aiiomey-General  v. 
Chotmondeley  there  was  no  offer  on  the  part  of  the  plaintiff, 
as  was  supposed  in  the  argument  for  the  defendants  in 
this  case,  to  give  up  the  land;  and  the  bill,  in  that  case, 
was  not  a  bill  for  tithes,  but  a  bill  to  rescind  the  agree- 
ment, and  the  suit  was  therefore  an  application  to  the 

(a)  FliH^  18. 
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equity  of  the  Courti  and  not  the  assertion  in  a  court  of 
equity  of  a  legal  right. 

At  the  close  of  the  argument,  Alderson^  B.,  said^  that 
he  should  take  time  to  consider  the  case,  expressing  a 
desire,  if  possiblci  to  support  an  agreement  which  had 
been  acted  upon  for  so  many  years.    - 


1837. 
Thorpi 

9, 

Mattinolet. 


Alderson,  B. — The  bill  in  this  case  was  filed  for  an 
account  of  tithes.  The  defence  set  up  by  the  answer,  in 
substance,  is  an  arrangement  entered  into  by  all  proper 
parties  after  the  disabling  statutes,  by  which  certain  lands 
were  assigned  over  by  the  owner  to  the  rector,  and  certain 
privileges  were  given  to  him,  together  with  an  annuity  of 
AOl.  a  year;  and  in  consideration  of  this  the  rector  agreed, 
on  behalf  of  himself  and  his  successors,  to  exchange  cer- 
tain lands  then  forming  the  glebe  of  the  rectory,  and  also 
to  give  up  the  tithes  of  the  lands  which  the  present  plaintiff 
now  claims.  It  does  not  very  distinctly  appear  from  the 
agreement  whether  the  40/.  a  year  was  assigned  for  the 
tithes  and  privileges,  or  for  either  of  them,  or  for  which  in 
particular.  In  the  view,  however,  which  I  take  of  the  case, 
the  point  is  not  very  material  The  agreement  appears  to 
have  been  examined  with  great  care  by  the  then  bishop,  and 
he  appears  to  have  taken  great  pains  to  ascertai  whether  it 
was  fair  and  reasonable*  He  certified  thaethi?  Arrangement 
was  advantageous  to  the  ohurch,  and  at  that  time  it  probably 
was  so.  The  bishop  being  thus  satisfied,  the  agreement 
was  subsequently  confirmed  by  a  decree  of  the  Court  of 
Chancery.  The  question  now,  therefore,  to  be  considered, 
18,  whether  this  agreement,  so  confirmed  by  the  Court  of 
Chancery,  forms  a  sufficient  defence  to  the  demand  in 
this  suit. 

There  is  no  question  that  such  an  agreement  would  now 
be  valid  under  Lord  Tenterden's  Act,  the  provisions  in 
which  clearly  apply  to  the  present  case. 


Wtdmaday^ 
Feb.Wk. 
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1837-  The  real  question  is^  whether  this  agreement,  thouglr 

Thobfb       confirmed  by  the  decree  of  the  Court  of  Chancerji  was  not 
»•  absolutely  void,  and  it  appears  to  me  that  the  case  of  the 

Attorney-General  ▼•  Cholmondeley  decided  this  question. 
It  seems  impossible  to  understand  how  the  Court  of  Chan- 
cery ever  assumed  to  exercise  jurisdiction  to  confirm  such 
agreements,  unless  it  did  so  upon  what  may  be  considered 
a  metaphor  rather  than  a  rule,  viz.  that  the  church  being 
considered  as  a  minor,  all  those  rules  which  applied  to  a 
minor,  also  applied  to  the  church  \  and  therefore  that  the 
Court  had  equal  authority  to  give  to  the  church  the  same 
protection  which  was  afforded  to  a  minor.  The  jurisdic- 
tion appears  to  me  to  have  originated  in  some  such  notion 
as  this,  and  it  shews  the  danger  of  courts  of  justice  act- 
ing on  such  grounds,  for  there  are  no  disabling  statutes 
applicable  to  minors.  The  case  of  The  Attorney-General 
y.  Cholmondeley  brought  back  the  rule  to  what  seem  to 
be  proper  and  reasonable  [grounds.  If  agreements  are 
made  void  by  an  act  of  Parliament,  on  the  ground  of  public 
policy,  it  is  for  this  reason — that,  although  some  may  be 
fair  and  honest,  yet,  as  the  majority  of  such  agreements  are 
notoriously  unfair  and  dishonest,  public  policy  requires  that 
no  such  transactions  should  be  allowed  to  stand.  A  small 
good  must  be  sacrificed  to  prevent  a  great  evil,  which  would 
necessarily  arise  but  for  such  a  provision,  and  the  same  pub- 
lic policy  requires  that  the  statute  should  be  fully  acted 
upon.  I  cannot  understand  bow  any  court  of  justice  could 
set  itself  up  against  the  legislature  and  say,  that  that  which 
the  legislature  had  declared  to  be  void,  on  the  ground  of 
public  policy,  the  Court  would  confirm  by  its  decree.  Ai- 
terbury  v.  Turner  appears  to  me  to  be  a  most  singular  de- 
cision ;  for  though  the  precise  point  arose  in  that  case,  yet 
the  Court,  in  the  whole  course  of  its  judgment,  neyer 
seems  to  have  noticed  the  fact  that  the  agreement  had 
been  made  after  the  disabling  statutes,  but  merely  states 
that,  under  the  circumstances,  the  Court  would  infer  that 
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the  agreement  to  exchange  the  glebe-lands  had  received         1837. 
the  assent  of  the  ordinary.     In  that  point  I  entirely  con-       *_   ' 
cur.     There   were  quite  suflScient  circumstances  from    ^^      9. 
which  the  Court  might  reasonably  infer,  for  the  sake  of 
supporting  a  long-established  usage,  that  the  consent  of 
the  ordinary  and  all  other  proper  parties  had  been  given. 
But  the  question  is,  would  such  consent  have  made  the 
agreement  valid  ?     It  seems  to  me  that,  though  the  Court 
gave  extremely  good  reasons  on  the  former  part  of  the  case, 
yet  that  the  facts  did  not  warrant  the  conclusion  at  which 
the  Court  ultimately  arrived.     I  have  been  much  pressed 
with  an  expression  which  is  stated  to  have  fallen  from  Lord 
Narihingion,  in  the  case  of  The  Attorney- General  v* 
Ckolmondeleyt  in  which  he  seems  to  have  said,  that  if 
provision  had  been  made  for  the  prospective  increase  in 
the  value  of  the  land,  corresponding  with  the  increasing 
value  of  the  tithes,  he  should  not  have  been  inclined  to 
interfere.     This  expression,  if  used  by  hord  Northington, 
does  not  seem  to  be  quite  consistent  with  the  former  part 
of  his  judgment,  in  which  he  observed,  that  the  agreement 
was  unequal,  but  that  if  it  had  been  equal,  it  would  have 
been  void  under  the  disabling  statute.    It  appears  to  me 
that  the  latter  part  of  his  judgment  is  quite  irreconcilable 
with  the  previous  part,  unless,  indeed,  it  proceeded  on 
the  ground  that  the  suit  there  was  an  application  to  the 
equitable  jurisdiction  of  the  Court,  not  only  to  decree  an 
account  of  the  tithes,  but  to  set  aside  the  agreement.  And 
if  Lord  Northington  had  referred  to  this  in  the  early  part 
of  his  judgment,  it  would  have  removed  the  seeming  in- 
conststency ;  for  undoubtedly  in  that  case  it  might  rea- 
sonably have  been  said,  that  a  Court  of  Equity  would  not 
interfere  to  set  aside  the  agreement,  though  it  would  inter<^ 
fere  to  the  extent  of  decreeing  an  account  of  the  tithes. 
Whether  thia  will  explain  the  difference  between  the  first 
part  and  the  latter  part  of  Lord  Northington*s  judgment, 

gg2 
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1837.        I  do  not  know.  Certainly,  though  he  considers  the  agree- 

Thorpe       ™®"t  i"  ^^^^  c«se  an  unequal  one,  yet  he  does  not  decree 

f-  that  it  shall  be  set  aside,  but  simply  directs  that  an  account 

of  the  tithes  shall  be  taken.     That  is  what  I  shall  do 

here. 

This  is  not  any  application  to  the  equitable  judgment  of 
the  Court,  except  so  far  as  an  account  is  prayed  of  the 
tithes.  The  plaintiff  rests  bis  claim  on  his  legal  right.  All 
that  he  claims  from  a  court  of  equity  is,  that  which  arises 
out  of  his  strict  legal  right — an  account  of  the  tithes,  the 
legal  right  being  established  :  and  this  account  is  for  the 
purpose  of  preventing  multiplicity  of  legal  suits.  Now,  in 
this  case,  suppose  I  were  to  decide  that  I  was  not  satisfied 
on  the  subject,  the  plaintiff  would  be  entitled  to  an  issue ; 
and  if  he  is  entitled  to  an  issue  upon  his  legal  right,  what 
am  I  to  do  if  the  jury  to  whom  I  refer  the  issue  find  that 
the  legal  right  is  in  the  plaintiff?  In  that  case  I  must 
decree  an  account.  If  that  be  so — and  if  I  am  now  satis- 
fied that  he  has  made  out  his  legal  right,  does  it  not  follow 
as  of  course  that  I  must  decree  an  account  of  the  tithes  to 
be  taken  ?  It  is  said  the  plaintiff  ought  to  have  given  up 
the  lands  he  holds;  but  how  can  he  do  this  when  he  does 
not  know  whether  the  other  party  would  give  up  the  land 
conveyed  to  his  predecessor?  How  is  he  to  ascertain  how 
much  of  this  land  was  given  for  the  tithes,  and  how  much  is 
to  be  referred  to  the  exchanged  lands  ?  This  is,  besides,  a 
suit  against  the  tenants,  and  though  the  landlord  is  a  party, 
I  think  he  is  not  properly  made  a  party  to  this  record.  It 
appears  to  me  that  the  agreement  is  absolutely  void;  and 
that  the  plaintiff  is  therefore  entitled  to  an  account  of 
the  tithes  as  prayed,  with  costs.  With  respect  to  the  de- 
fendant, the  landlord,  I  see  no  ground  upon  which  any 
decree  can  be  made  against  him,  and  the  bill  must  there- 
fore be  dismissed  as  against  him.  If  he  had  been  made 
a  defendant  originally,  I  should  have  ordered  the  bill  to 
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be  dismissed  as  against  him  with  costs;  but  as  he  has 
been  made  a  defendant  by  amendment,  on  the  suggestion 
of  the  other  defendants,  who  are  his  tenants,  and  therefore  v. 

probably  by  his  own  desire,  I  think  the  bill  ought  to  be 
dismissed  against  him  without  costs. 

Decree  accordingly. 


GUDB  r.  MUMFORD.  Jan.  12M. 

A^  order  having  been  made  in  this  cause,  referring  it  to  The  maiter 

the  master  to  look  into  the  interrogatories  exhibited  and  cenajn  puugea 

tbe  depositions  made  on  the  part  of  the  defendants,  and  j"oig*t«1wirfor 

to  report  to  the  court  whether  the  depositions  contained  the  defendanu 

to  be  scsndal- 

any  scandalous  and  impertinent  matter,  the  master  re-  oas  and  imper- 
ported  in  the  affirmative,  specifying  the  passages  which  [ny ^ide  no*^" 
he  considered  scandalous  and  impertinent.    These  pas-  report  as  to  the 

•  *  frame  of  the  m- 

sages  occurred  in  the  evidence  of  the  defendants  attorney,  terrogatones:— 
who  was  examined  as  one  of  their  witnesses,  in  reply  to  the  defendanu  were 
last  interrogatory.  rtt'cJ'^*-* 

ference,  &c. 

Mr.  BUnman  now  moved  that  the  master's  report  might 
be  confirmed,  and  that  it  might  be  referred  back  to  him 
to  expunge  the  scandalous  and  impertinent  matter,  and  to 
tax  the  plaintiff's  costs  of  the  reference,  and  of  this 
application,  &c. 

Mr.  Teed^  for  the  defendants,  said,  that  as  there  was  no 
complaint  of  the  frame  of  the  interrogatories,  but  only  of 
the  depositions,  the  defendants  ought  not  to  be  made  to 
pay  the  costs  now  asked  for.  The  defendants  could  not 
control  the  conduct  either  of  the  exadniner  or  of  the 
witness,  who  were  the  only  parties  to  blame.  In  CockM  v. 
Warthington  {a),  and  Anon.  (6),  no  costs  were  given. 

(a)  2  Atk.  236.  (b)  2  P.  W.  406. 
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idd7. 


Mr.  Blenman  in  reply  contendedi  that  as  the  acandal 
traa  the  production  of  the  defendants*  own  attomeyi  it  was 
reasonable  that  the  defendants  should  pay  these  costs. 

The  Lord  Chief  Baron. — If  the  master  had  reported 
both  the  interrogatories  and  the  depositions  to  be  scan- 
dalous and  impertinent,  I  should  have  allowed  you  the 
costs  you  ask  for.  But  as  the  report  extends  only  to  the 
depositions,  I  am  of  opinion  that  you  are  not  entitled  to 
these  costs.  If  you  had  made  your  motion  specifically 
against  the  attorney^  it  might  have  been  a  good  reason  for 
making  him  pay  the  costs. 

Order  as  prayedi  except  as  to  costs. 


Ith.  23iidL 


The  Attorney  The  scandalous  and  impertinent  matter  contained  in  the 
tnuluiTitig"  *  depositions  before  mentioned  having  been  expunged,  a 
been  eztmined   motion  wa8  now  made  that  the  costs  mentioned  on  the  for- 

M  their  wirness, 

and  haring        mer  occasion,  together  with  the  additional  costs  incurred 

scandalous  and   by  the  plaintiff  relative  to  the  same  matter,  might  be  paid 
trnpertlnent 
statements  in 
his  deposition 
in  reply  to  the 
last  interroga- 
tory, was  com- 
pelled to  pay 
the  costs  of 
ezpunging  such 
scandalous  and 
impertinent 
matter. 

SembU,  that 
the  examiner  is 
not  liable  for 
the  cosu  of 
expunging 
scandalous  and 
impertinent 
matter  from 

depositions  made  in  answer  to  spedftc  Interrogatories,  nor  from  depositions  made  in  answer  to  the 
last  interrogatory,  where  the  deposing  witness  is  an  attorney  in  the  cause. 


by  Mr.  Fox,  the  solicitor  for  the  defendantSi  or  by  A.  B., 
Esq.,  the  examiner  who  examined  Mr.  Fox. 

Mr.  Blenman  for  the  motion  cited  Ex  parte  Simpson  (a), 
and  Ex  parte  Wake{b),  to  shew  that  the  court  would,  in 
its  discretion,  fix  the  solicitor  with  these  costs  ;  but,  sup- 
posing there  were  any  doubt  upon  that  point,  he  con- 
tended that  the  examiner  was  liable,  on  the  authority  of 
Anon,  (c).  There,  as  here,  the  witness  was  examined  to 
the  last  interrogatory,  and  yet  the  commissioner  was  held 
to  be  in  fault  for  allowing  an  irrelevant  answer. 


(a)  15  Vea.  476.  (6)  3  D.  &  Chit.  246. 

CO  2  P.  W.  406. 
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Mr.  Teed,  for  the  solicitor. — If  the  solicitor  is  to  be        IB37. 
fixed  with  costs,  he  ought  to  have  been  a  party  to  the  ' 

inquiry  as  to  the  scandal.     [The  Lard  Chief  Baron. — He  v. 

was  employed  as  solicitor  at  the  reference.]  The  correct* 
ness  of  the  report  is  questionable.  The  solicitor  had  no 
opportunity  of  excepting  to  the  report.  In  order  to 
except,  he  ought  to  have  been  distinctly  and  separately 
before  the  court.  In  this  court  a  report  of  scandal  and 
impertinence  must  be  confirmed.  If  upon  the  motion  to 
confirm  the  report,  and  to  expunge,  an  application  had 
been  to  visit  these  parties  with  costs,  they  might  have 
taken  the  opinion  of  the  court  as  to  the  scandal.  [The 
Lard  Chief  Baron. — You  think  the  admission  of  the  scan- 
dal by  the  client  does  not  bind  the  solicitor?]  Unques- 
tionably not.  If  the  witness  had  not  been  the  defendants' 
solicitor,  these  proceedings  could  not  have  been  taken  in 
his  absence,  and  bis  situation  as  solicitor  can  make  no  dif- 
ference. The  plaintiffs  have  put  the  record  in  such  a 
state  that  they  cannot  now  be  heard.  [The  Lard  Chief 
Baron, — I  agree  with  you  to  this  extent — that  if  this  per- 
son had  not  been  a  solicitor,  and  was  not  a  party  to  the 
suit,  he  would  have  had  a  right  to  resist  the  payment  of 
these  costs,  unless  he  had  had  an  opportunity  of  shewing 
that  he  ought  not  to  be  made  liable.  I  never  doubted 
that ;  but  whether  a  solicitor  in  the  cause  is  not  so  much  a 
party  to  the  proceedings  as  to  be  identified  with  his  client, 
I  have  doubted  from  the  first.] 

Mr.  6.  Richards,  for  the  examiner,  contended  that  his 
client  had  no  control  over  the  manner  in  which  the  inter- 
rogatories were  framed,  and  consequently  was  not  respon- 
sible for  the  answers  which  might  be  given  to  them.  [The 
Lord  Chief  Baron. — The  commissioner  has  no  control 
over  interrogatories  prepared  by  counsel.  He  has  nothing 
to  do  with  their  being  impertinent ;  his  sole  duty  being  to 
put  them  to  the  witness.    The  only  doubt  is,  whether  he 
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is  to  be  supposed  to  be  so  far  acquainted  with  the  facts  in 
the  cause  as  to  be  responsible  for  evidence  received  in 
answer  to  the  last  interrogatory.  I  think  he  ought  not  in 
a  case  where  the  evidence  is  given  by  an  attorney  in  the 

cause.] 

Mr.  Blenman^  in  reply,  observed,  that  the  attorney  was 
an  officer  of  the  court,  and  in  that  light,  independently  of 
being  identified  with  a  party  in  the  cause,  might  be  visited 
with  these  costs. 

The  Lord  Chief  Baron.— I  think  that  the  costs  of  the 
reference,  and  of  expunging  the  irrelevant  matter,  should 
be  paid  by  Fox,  but  that  the  examiner  ought  to  have  his 
costs  of  appearing,  and  that  these  costs  should  be  paid  by 
the  plaintifil  It  must  be  an  extreme  case,  indeed,  which 
should  induce  the  court  to  visit  the  examiner  with  costs ; 
but  in  the  case  of  an  attorney  in  the  cause,  the  court  will 
not  shew  so  much  indulgence. 

Order  accordingly. 


FA.  lOM, 
13/A 
Twutor  de-  Henry  John  Attfield  by  his  will,  after  directing  that  all 

fii'^h'^^rr  ^*  ^^^  J"^^  debts,  funeral  and  testamentary  expenses  should 

«  one  annuity  be  paid  and  satisfied  by  his  trustees  and  executors  therein- 

sum^of  fool./'  after  named,  out  of  the  rents  and  profits  of  his  real  estates 

and  charged  thereinafter  devised  to,  or  in  trust  for,  his  friend  and  rela- 

his  estates  at  C. 

with  the  pay-  tion,  Richard  Gude  the  elder,  for  his  life,  with  remainder 
annuity.  He  to  his  son,  Richard  Gude,  in  fee  ;  and  after  giving  several 
thre«ate8*at      ^^^  pecuniary  legacies,  all  which  legacies  he  directed 

C.  to  trustees, 

in  trust  to  lery  and  raise  the  annuity  and  pay  the  same  to  J.  M.;  and  subject  thereto,  and  all  costs, 
charges,  and  expenses  attending  the  raising  and  paying  the  same,  in  trust  for  A.  for  life,  with 
remainder  to  B.  in  fee : — HeM,  that  J.  M.  was  entitled  to  the  annuity  clear  of  all  deductions  foe 
legacy  duty. 

The  question  whether  a  legatee  Is  to  take  his  legacy  free  from  legacy  duty,  depends  upon  the  In- 
tention of  the  testator  as  manifested  upon  the  face  of  the  will.  Therefore,  the  words  "  without 
deduction,"  "clear  of  all  deductions,"  &c.,  may  be  sufficient  to  free  the  legacy  from  duty,  although 
there  be,  from  the  nature  of  the  property  on  which  it  is  charged,  other  outgoings  to  which  ihM 
words  may  be  applied. 
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should  be  paid  and  satisfied  by  his  said  trustees  and  1837* 
executors  out  of  the  rents  and  profits  of  his  real  estates  as 
before  mentioned,  gave,  devised,  and  bequeathed  in  the 
words  following ;  that  is  to  say,  "  I  give  and  bequeath  all 
and  singular  my  personal  estate  and  effects  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind  soever,  unto 
my  friend,  James  MethereU,  his  executors,  administrators, 
and  assigns,  for  his  absolute  use  and  benefit  I  give  and 
devise  unto  the  said  James  MethereU,  and  his  heirs,  all 
that  messuage  or  tenement  wherein  I  now  dwell,  with  the 
garden  and  pleasure  ground  thereto  belonging,  situate  in 
the  said  parish  of  Chobham,  to  hold  the  same  with  the 
appurtenances  unto  and  to  the  use  of  the  said  James 
MethereU,  his  heirs  and  assigns  for  ever.  I  also  give  and 
devise  unto  the  said  James  MethereU  one  annuity  or  clear 
ffearly  sum  qflOOL  for  and  during  the  term  of  his  natural 
life^  such  annuity  to  be  paid  by  equal  half-yearly  pay- 
ments, the  first  half-yearly  payment  thereof  to  commence 
and  be  made  at  the  end  of  six  calendar  months  from  the 
time  of  my  decease ;  and  I  do  hereby  charge  all  the  resi- 
due of  my  freehold  messuages,  lands,  tenements,  and 
hereditaments,  situate  in  the  said  parish  of  Chobham,  with 
the  payment  of  the  said  annuity  or  yearly  sum  of  100/. ; 
and  subject  thereto,  and  charged  and  chargeable  with  the 
payment  of  my  said  debts,  funeral  and  testamentary  ex- 
penses, and  the  several  legacies  hereinbefore  by  me  given 
and  bequeathed,  I  give  and  devise  all  the  rest,  residue, 
and  remainder  of  my  messuages,  lands,  tenements,  and 
hereditaments,  situate  in  the  said  parish  of  Chobham,  and 
all  other  my  real  estates  whatsoever  and  wheresoever, 
with  their  and  every  of  their  appurtenances  not  herein- 
before devised,  unto  and  to  the  use  of  Samuel  Mumford 
the  younger  and  William  Soan,  their  heirs  and  assigns,  in 
trust  by  such  ways  and  means  as  they  or  the  survivor  of 
them,  his  heirs  or  assigns,  shall  think  fit,  to  levy  and  raise 
the  said  annuity  hereinbefore  given  to  the  said  James 
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18d7-  Metherelly  and  to  pay  the  said  annuity  when  so  raised 
unto  the  said  James  Metherell,  according  to  the  trusts  of 
this  my  will ;  and  subject  thereto^  and  all  costs,  charges, 
and  expenses  attending  the  raising  and  paying  the  same, 
in  trust  for  my  said  friend  and  relation,  Richard  Gude  the 
elder,  of  New  Bridge  Street,  in  the  city  of  London, 
gentleman,  and  his  assigns,  for  and  during  tlie  term  of  his 
natural  life ;  and  from  and  immediately  after  his  decease, 
then  in  trust  for  Richard  Gude  the  younger  (the  second 
son  of  the  said  Richard  Gude  the  eider),  his  heirs  and 
assigns  for  ever.  And  lastly  I  hereby  nominate,  consti- 
tute, and  appoint  the  said  Samuel  Mumford  and  William 
Soan  executors  of  this  my  will/' 

The  testator  by  a  codicil  directed  that  all  his  debts,  lega- 
cies, and  funeral  expenses  by  his  said  will  directed  to  be 
charged  on  his  real  estate  devised  in  trust  for  the  plain- 
tiff, Richard  Gude  the  elder,  for  his  life,  should  be  charged 
thereon  exclusively,  and  in  exoneration  of  his  personal 
estate.  And  he  directed  that  if  James  Metherell  should 
die  on  any  other  day  than  one  of  the  half-yearly  days  of 
payment  of  the  annuity,  a  proportionate  part  thereof 
should  be  paid  to  his  executors,  administrators,  or  as- 
signs, up  to  the  day  of  his  death. 

The  testator  died  in  August,  18S9,  and  soon  after- 
.wards  the  plaintiff,  Richard  Gude  the  elder,  entered  into 
possession  of  the  devised  estates.  He  regularly  paid  the 
annuity,  treating  it  as  an  annuity  the  duty  upon  which 
was  to  be  paid  by  the  annuitant,  until  the  year  183S,  when 
Metherell  claimed  to  have  the  legacy  duty  paid  out  of  the 
estate  on  which  it  was  charged.  In  consequence  of  this 
claim  the  plaintiff  for  some  time  paid  the  duty  under  pro- 
test, but  now  brought  his  bill,  praying  that  it  might  be 
declared  that  the  legacy  duty  payable  in  respect  of  the 
annuity  was  not  charged  upon  the  devised  estates ;  that  if 
necessary  an  account  might  be  taken  of  what  was  due  in 
respect  of  the  annuity,  and  that  the  plaintiff  might  have 
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credit  in  such  accoant  for  the  sums  which  be  had  paid  for         1837. 
legacy  duty. 

Mr.  Simpkinson  and  Mr.  Blenman,  for  the  plaintiff. — 
The  testator  giyes   to  Metherell  **  one  annuity  or  clear 
yearly  sum  of  lOO/.**  for  the  term  of  his  life.     The  words 
"  annuity'*  and  ''  clear  yearly  sum"  are  used  here  as  syno- 
nimous ;  and  to  shew  more  clearly  that  that  was  the  testa- 
tor's meaning,  he  subsequently  omits  the  word  '*  clear/' 
and  calls  the  annuity  a  ''  yearly  sum."    He  charges  all 
the  residue  of  his  lands  in  Chobham  with  the  payment 
of  the  said  annuity  or  yearly  sum ;  and  subject  thereto^ 
that  iS|  to  the  annuity  or  yearly  sum,  he  gives  the  residue 
of  his  real  estates  in  trust  for  the  plaintiffs.     So  far  there 
is  clearly  nothing  to  lead  to  the  conclusion  that  the  legacy 
duty  for  this  annuity  was  chargeable  on  these  premises  ( 
but  then  the  trustees  are  to  take  the  premises  in  trust  to 
levy  and  raise  the  annuity,  and  to  pay  the  annuity  when  so 
raised  to  Metherell;  ''and  subject  thereto,  and  all  costs, 
charges,  and  expenses  attending  the  raising  and  paying 
the  same,"  in  trust  for  the  plaintiff*    Now,  is  it  possible 
to  contend  that  these  words,  merely  affecting  the  devise  to 
Gude,  and  referring  exclusively  to  the  costs  to  be  paid  in 
raising  and  paying  the  annuity,  are  to  be  applied  so  as  to 
indicate  an  intention  that  the  legacy  duty  should  be  paid 
out  of  these  premises  ?    The  cases  in  which  a  construc- 
tion has  been  put  upon  the  words  "  without  deduction" 
differ  materially  from  the  present  case.   Barksdale  v*  Oil^ 
liai  (a)  was  the  case  of  a  legacy  merely  payable  out  of 
personal  estate;  and   Lord  Eldon  doubted  whether  a 
qualified  construction  could  not  be  put  upon  the  words 
''without  deduction,"  so  as  still  to  charge  the  legatee 
with  the  duty.     [Alderson,   B. — It  is  remarkable  that 
Lord  Eldon  should  have  doubted ;  because  the  words  of 

(a)  1  Swanst.  562. 
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1837.  the  Legacy  Act  are  that  the  executor  shall  deduct.]  In 
Courtoy  ▼.  Vincent  (a)^  the  words  which  were  held  to 
exonerate  the  legatees  from  payment  of  the  legacy  duty 
were  much  stronger  than  any  words  contained  in  this  will. 
The  testator  there  directed  that  the  legacies  and  annuities 
should  be  paid  *'  clear  of  the  property  tax  and  all  ex- 
penses attending  the  same."  The  present  case  must  be 
governed  by  that  of  Hales  ▼•  Freeman  (6).  There  an  an- 
nuity charged  upon  real  estate  was  given  clear  of  all  de- 
ductions. The  trustees  paid  the  legacy  duty,  and  after- 
wards the  annuitant  assigned  the  annuity.  The  trustees 
then  brought  their  action  against  the  annuitant  to  recover 
the  amount  of  the  legacy  duty ;  and  the  Court  held  that 
the  action  lay,  and  there  was  judgment  for  the  plaintiff. 
It  is  remarkable  that  in  that  case  no  observation  was 
made  upon  the  construction  of  the  will,  which  shews  that 
the  point  as  to  the  legacy  duty  was  considered  untenable. 
ZAlderson,  B. — That  case  is  at  variance  with  the  case  be- 
fore Lord  Eldon.  No  distinction  can  be  made  between  the 
words  ''clear  of  all  deduction/*  and  "  without  deduction.*^ 
The  case  of  Hales  v.  Freeman  is  not  inconsistent  with  the 
principle  on  which  Lord  Eldon*s  judgment  proceeded.  In 
Smith  V.  Anderson  {c),  Sir  John  Leach  in  speaking  of 
that  judgment  said,  that  Lord  Eldon  considered  that  a  di- 
rection to  pay  annuities  without  deduction  would  not  ex- 
tend to  exempt  the  annuitant  from  the  legacy  duty,  if,  from 
the  nature  of  the  property  out  of  which  the  annuities  were 
payable,  there  was  any  other  deduction  to  which  the  an- 
nuities might  be  subject.  The  case  of  Dawkins  v.  Tat- 
ham  {d)  was  decided  on  that  principle,  for  there  could  be 
no  deduction  in  that  case  except  for  legacy  duty ;  the  an- 
nuity being  payable  out  of  dividends  of  stock.  In  Gosdem 
v.  Dotterill  (e),  the  legacy  was  to  be  paid  out  of  the  per- 

(a)  Turn.  &  Raw.  433.  (d)  2  Sim.  492. 

(6)  1  Bred.  &  Bing.  391.  {e)  1  M.  &  K.  56. 

(c)  4  Rubs.  354. 
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sonal  estate  free  from  all  expense ;  and  the  Court  held,  1837- 
that  legacy  duty  was  the  only  expense  to  which  those 
words  could  apply.  In  Loueh  v.  Peters  {a),  and  Snow  v. 
Davenport  (b),  the  decisions  depended  on  the  words 
'*  free  of  all  taxes  and  other  outgoings/'  which  are  much 
stronger  than  any  words  contained  in  this  will. 

The  cases  therefore,  upon  the  whole^  proceed  upon 
the  principlci  that  where  there  are  no  outgoings,  or  deduc- 
tions, or  charges  to  which  the  legacy  or  the  annuity  could 
be  subject  to,  except  the  legacy  duty,  and  the  testator 
gives  either  a  legacy  or  an  annuity  clear  of  all  deductions, 
he  must  mean  the  only  thing  to  which  it  was  subject ;  but 
if  there  are  other  charges  which  would  satisfy  the  words 
of  the  will,  the  legatee  will  be  liable  to  duty.  Here  there 
are  other  charges  which  will  satisfy  the  words  of  the  will ; 
but  independently  of  that  it  is  clear  that  the  testator  only 
meant  the  expenses  of  raising  the  annuity.  The  trustees 
are  to  pay  the  annuity  to  Metherell  for  his  life,  and  then 
the  property  is  given  subject  to  the  annuity,  and  all  costs, 
charges,  and  expenses  attending  the  raising  and  paying  the 
same.  That  means  the  costs,  strictly,  and  not  the  legacy 
duty ;  which  has  nothing  to  do  with  the  costs,  which  is  a  tax 
imposed  by  law,  and  which  the  annuitant  is  liable  to  pay 
unless  there  is  a  clear  contrary  intention  on  the  face  of  the 
will.  Even  in  cases  where  the  rational  inference  is  the 
other  way,  it  has  been  held,  that  unless  there  is  a  clear  de- 
claration to  the  contrary,  the  legacy  must  be  charged 
against  the  legatee :  Foster  v.  Ley  (c).  [Alderson,  B. 
— In  that  case  the  legacy  duty  was  never  present  to  the 
mind  of  the  testatrix.] 

Mr.  Swanston  and  Mr.  Teed,  for  the  defendant  Me- 
therell.— The  only  case  which  has  been  cited  in  which  it 
was  adjudged  that  the  legatee  was  to  pay  the  duty,  is  the 

(a)  1  M.  &  K.  489.  (6)  5  B.  &  Ad.  359. 

(c)  2  Bing.  N.  C.  269;  2  Scott,  438. 


454  EQUITY   CA^8  IN   THE 

case  before  the  Court  of  Common  Pleasi  where  the  point 
now  in  issue  did  not  distinctly  arise,  and  was  not  adjudi- 
cated  upon.  In  Barksdale  v.  Gilliat  the  words  were, 
**  without  any  deduction/*  ai}d  then  follows  a  passage  on 
which  the  argument  chiefly  turned — namely,  '*  A  list  of 
all  my  property  at  this  time  is  left  with  this  willi  &c.;"  which 
referred  to  a  document  enclosed  in  the  will  shewing  that 
the  testator  could  not  have  intended  the  duty  to  be 
paid  out  of  the  residue.  Lord  EldotCs  doubt  does  not 
arise  from  thinking  the  expression  in  the  will  insufficient 
to  exempt  the  legatee^  but  because  there  was  a  suspicion 
in  his  mind  that  the  testator  did  not  intend  that  the  lega- 
tee  should  be  exempted.  Sir  John  Leach^  in  commenting 
on  the  case  of  Barksdale  v.  Oilliaig  gave  his  judgment 
upon  a  total  misapprehension  of  it.  What  he  stated  to 
be  the  result  of  Lord  Eldoris  judgment  had,  in  truth,  no- 
thing to  do  with  it.  Lord  Eldon*M  decision  did  not  pro- 
ceed on  the  ground  that  the  word  deduction  might  be 
referred  to  other  charges,  but  that  it  was  absurd  to  say 
that  a  legatee  should  take  subject  to  deduction,  the 
testator  expressly  saying  that  he  should  not.  Upon  that 
▼iew  of  Barisdale  v.  Gilliai,  if  the  case  rested  in  this  in- 
stance on  the  first  words  of  the  will  creating  the  annuity, 
the  annuitant  would  be  entitled  to  take  it  clear  of  duty. 
But  then  it  is  said,  that  by  the  words  **  clear  yearly  sum," 
the  testator  meant  annuity.  Doubtful  words  in  a  will  are 
to  be  construed  by  words  not  susceptible  of  doubt.  If  the 
word  *'  annuity  "  were  out  of  the  question,  the  defendants* 
case  would  be  governed  by  that  of  Barksdale  ▼.  GUUaU 
Is  he  to  be  without  the  benefit  of  the  word  ''cletr"  be- 
cause the  testator  combines  with  it  another  word  not 
importing  so  much  ? 

But  the  case  does  not  rest  there,  because  the  testator 
in  a  subsequent  part  of  his  will  charges  **  all  costs,  obarges* 
and  expenses  attending  the  raising  and  paying  the  an- 
nuity "  upon  the  real  estate  upon  which  the  annuity  is 
charged.    Now,  the  plaintiff  must  say  either  that  the 
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legacy  duty  is  not  a  charge,  or  that  because  there  are  183/. 
some  other  charges  the  annuitant  is  not  exempt  from  this. 
But  here  there  is  an  express  direction,  that  all  costs, 
charges,  and  expenses  are  to  be  paid  out  of  the  estate. 
How  then  is  this  case  distinguishable  from  Courioy  v. 
Fineenig  where  the  *' expenses"  were  precisely  the  same 
as  in  the  present  case  ?  That  case  was,  in  truth,  less  fa- 
vourable to  the  legatee  than  the  present,  because  there 
the  word  **  expenses  "  was  alone  held  sufficient  to  com- 
prehend legacy  duty.  Here  the  word  <' charges  "  would 
at  all  events  include  the  legacy  duty. 

Mr.  G.  Richards  and  Mr.  J.  RuMseli  for  the  trustees. 

Mr.  Simpkinson  in  reply. 

Aldbrson,  B. — It  is  clear  that  the  principles  upon  Feb'.\3th. 
which  questions  as  to  the  payment  of  legacy  duty  proceed, 
are  those  which  govern  the  construction  of  wills.  In  order 
to  arrive  at  the  decision  that  a  legacy  is  to  be  paid  free  of 
duty,  the  Court  must  be  satisfied  that  the  intention  of  the 
testator  in  that  respect  has  been  clearly  made  out.  Primd 
facie  the  law  must  take  its  ordinary  course,  and  the  legacy 
must  be  left  in  the  circumstances  in  which  the  law  places 
it ;  nevertheless  it  is  competent  for  the  testator,  by  words, 
to  direct  otherwise.  The  case  in  the  Common  Pleas  (a) 
waa  a  case  of  dbposition  by  a  testatrix,  in  which  no 
direction  of  that  sort  was  contained  in  the  will.  There 
the  testatrix,  by  her  will,  directed  that  her  husband's 
debts  should  be  paid.  She  probably  had  no  notion  that 
she  was  leaving  legacies  to  the  amount  of  those  debts. 
The  law,  however,  says,  that  bequests  so  made  shall  be 
subject  to  legacy  duty,  and  her  will  being  silent  upon  that 
point,  it  was  held  that  the  creditors  took  these  legacies 

(a)  Fa»ter  r.  Ley,  2  Bing.  N.  C.  269. 
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1837.  subject  to  the  duty.  This  construction  probably  violated 
the  intention  of  the  testatrix^  but  the  Court  considered 
itself  bound  by  the  terms  of  the  will. 

But  from  the  other  cases,  particularly  that  of  Barksdale 
V.  Gilliat,  it  is  clear,  that  if  you  can  collect  from  any  direc- 
tion contained  in  the  will  that  the  testatrix's  intention  was 
that  the  legacy  duty  should  be  paid  by  the  executor,  the 
Court  will  carry  that  direction  into  effect.  In  Barksdale 
Y.  CHlliatf  the  direction  was,  that  the  legacy  should  be 
paid  ''  without  any  deduction.**  Lord  Eldoft,  in  his  judg* 
ment,  does  not  follow  the  words  of  the  will,  but  takes 
them  as  if  they  were  ''  without  deduction  '*  only.  That 
circumstance  alone  shews  that  the  view  taken  of  Lord 
EldofCs  judgment  by  Sir  John  Leach  was  not  correct. 
If  it  had  been  correct,  the  word  omitted  would  have  been 
material,  and  Lord  Eldorfs  language  would  have  been 
altogether  different ;  but  in  the  view  which  he  took  of  the 
case  it  was  not  material.  Lord  Eldon  evidently  con- 
sidered that  the  words  *'  without  deduction  '*  in  their  ordi- 
nary sense  mean  ''  clear  of  all  deduction."  He  then  went 
on  to  examine  whether,  in  the  four  corners  of  the  will, 
he  could  find  the  same  words  used  in  another  sense,  or  in 
a  more  definite  and  limited  sense ;  and  whether,  if  he  could 
find  an  intention  to  use  them  in  a  limited  sense,  he  could 
carry  that  intention  into  effect;  and,  upon  the  whole, 
he  arrived  at  the  conclusion,  that  the  words  must  be 
used  in  their  ordinary  sense  without  qualification.  That 
appears  to  me  to  be  the  right  construction  of  Lord  Eldon^s 
judgment,  and  I  am  confirmed  in  that  opinion  by  the  ob- 
servations of  Lord  Brougham  in  Loueh  v.  Peters  (a). 

With  the  exception  of  Six  John  LeaeKs  dictum,  the 
authorities  upon  this  subject  are  all  one  way.  That 
being  so,  the  question  in  this  case  is,  whether  I  can  find 
words  in  this  will  shewing  that  the  testator  used  the  ex- 

(a)  1  M.  &  K.  499. 


COURT   OF   EXCHEQUER^  4.)7 

preasion,  which  be  has  used^  in  a  limited  sense.  The  1837 
words  of  the  will  are  '*  one  annuity  oc  clear  yearly  sum,'' 
and  the  argument  is  that  the  word  **  annuity"  is  equiva- 
lent to  ''clear  yearly  sum;*'  but  if  it  be  8o»  which  is 
to  govern  ?  Is  it  the  word  **  annuity  7  "  It  appears  to  me, ' 
that  any  ambiguity  that  there  is  in  this  expression  is  to  be 
explained  by  the  word  "  clear/'  and  that  the  words  "  one 
annuity  or  clear  yearly  sum  "  are  equivalent  to  the  words 
**  one  clear  annuity;"  the  word  ''clear"  meaning  ''clear 
of  all  deductions."  It  is  true  that,  in  another  part  of  the 
will,  the  testator  uses  the  expression  '*  the  said  annuity  or 
yearly  sum/' without  using  the  word  *' clear;*'  but  that 
expression  is  coupled  with  words  of  reference,  the  tes- 
tator evidently  referring  to  the  annuity  which  he  had 
already  bequeathed.  The  latter  part  of  the  will  puts  the 
question  out  of  doubt.  The  trustees  who  hold  the  land  out 
of  which  the  annuity  is  to  be  raised,  are  to  deduct  the  costs, 
charges,  and  expences  attending  the  raising  and  paying  it, 
out  of  the  profits  of  the  land.  The  legacy  duty  is  a  charge 
of  expence  attending  the  raising  and  paying  this  annuity. 
Upon  the  whole  it  appears  to  me,  that,  upon  the  point 
in  issue,  there  is  only  one  conclusion  to  be  drawn  from  this 
will,  namely,  that  the  residuary  estate  is  chargeable  with 
the  duty  payable  for  this  annuity. 

Decree  accordingly. 


r.  >'r .     PaYNE„».  CoMPTON— COMPTON  ».  PaYNE.  •^«».  ^Tth, 

XT  appeared  from  the  statements  in  the  bill  and  cross  The  bui  alleged 
bill,  that  in  the  month  of  April,  1820,  Payne,  being  seised  ^hla^^n"*^^ 

Blackacre  to  B., 
upon  an  agreement  that  B.  should  execute  to  him  a  mortgage  both  of  Blackncre  and  Whiteacre; 
that  the  mortgage  was  accordingly  made,  and  that  B.  afterwards  moitgaged  Blackacre  to  C.  The 
bill  then,  after  alleging  that  B.  had  conveyed  Whiteacre  to  a  purchaser  ft>r  valuable  consideratioo 
without  notice  of  the  mortgage,  prayed  a  foredoiure  of  Blackacre : — Hildf  ihat  the  purchaser  of 
Whiteacre  was  a  necessary  party  to  the  suit. 

Semble,  that  purchase  for  a  valuable  consideration  without  notice  is  available  as  a  defenee  agaiqst 
a  plaintiff  who  relies  on  a  legal  title. 

VOL.  II.  II  H  EQ.  EX. 
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1P37.        in  fee  simple  of  an  estate  at  Wanninstert  entered  into  am 
^^^^      agreement  with  a  person  of  the  name  of  Tring  to  sell  him 
V.  that  property.    The  arrangement  was,  that  Tring  should 

not  pay  any  money,  bat,  upon  that  estate  being  conveyed 
to  him,  should  execute  a  mortgage  of  it,  and  ako  of  another 
estate  to  which  he  was  entitled,  called  the  Courton  estate, 
to  Payne.  In  June,  ISSO,  Payne  executed  deeds  of  leaae, 
release,  and  feofiment,  by  which  he  conveyed  the  War- 
minster property  to  Tring,  and  at  the  same  time  Payne 
placed  in  the  hands  of  Tring  all  those  deeds.  After- 
wards, upon  the  execution  of  the  mortgage  to  Payne, 
Tring  delivered  over  to  Payne  the  indentures  of  lease  and 
release  of  the  Warminster  estates,  but  kept  in  his  posses- 
sion the  indenture  of  feoffment.  Tring  afterwards  applied 
to  Compton  for  a  loan  of  money  on  the  Warminster  estate, 
and  upon  that  occasion  produced  to  Compton  the  inden- 
ture of  feoffment.  Compton,  accordingly,  under  the  belief 
that  Tring  was  the  real  owner  of  the  property  without 
incumbrance,  advanced  the  money. 

The  original  bill,  which  was  filed  against  the  assignees 
under  the  bankruptcy  of  Tringi  and  against  Compton, 
prayed  for  a  foreclosure  of  the  Warminster  estate ;  alleging, 
with  respect  to  the  Courton  estate,  that  Tring  had  con- 
veyed it  to  a  purchaser  for  a  valuable  consideration  with- 
out notice  of  the  mortgage  created  upon  it.  The  cross 
bill  was  filed  by  Compton  for  the  purpose  of  establishing 
his  priority  over  Payne. 

Mr.  Simpkiruon  having  opened  the  case  for  the  plaintiff 
in  the  original  suit, 

Mr.  G.  Richard*  and  Mr.  J*  Parker ^  for  the  defendant 
Compton,  objected  that  the  alleged  purchaser  of  the  Cour- 
ton estate  ought  to  have  been  made  a  party  to  the  bill. 
And  they  contended,  that  Payne  having  executed  a  double 
conveyance  of  the  Warminster  estate,  and  placed  the 
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indenture  of  feoffment  in  the  hands  of  Tring,  thereby  1837. 
enabling  him  to  commit  a  frand,  Compton's  mortgage  on  ^jjj^z 
the  Warminater  estate  had  the  priority  to  Payne's,  and  »• 

that,  as  against  Compton,  Payne  was  not  entitled  to  a 
foreclosure.  That  being  so,  Compton  would  have  a  right 
to  redeem  Payne,  not  only  as  to  the  Warminster  estate, 
but  the  Courtott  estate.  He  would  have  a  right,  under 
the  circumstances,  to  stand  precisely  in  the  same  situation, 
as  to  both  estates,  as  the  first  mortgagee.  If  ao,  it  is 
necessary  to  have  the  alleged  purchaser  of  the  Courton 
estate  before  the  court,  in  order  that  he  may  see  that  the 
account  is  duly  taken  between  Payne  and  Compton  :  PM 
v«  Lord  CKnUm  (a),  Siokes  r.Clendan  (b).  If  he  were  not 
a  party,  Compton  might  be  put  to  the  necessity  of  filing  a 
bill  against  him  to  foreclose  the  Courton  estate.  It  is 
stated  in  the  bill  that  the  Courton  property  was  sold  for  a 
valuable  consideration  without  notice.  The  answer  to  that 
is,  that  whether  the  purchaser  had  notice  or  not  is  wholly 
immaterial.  If,  as  appears  by  the  bill,  the  legal  estete  in 
that  property  was  conveyed  to  Payne,  of  course  Tring  had 
no  longer  power  to  deal  with  it,  and  the  question  of  notice 
can  never  arise  unless  the  purchaser  has  the  legal  estete. 
Tring  had  no  property  in  it  whatever,  except  the  equity 
of  redemption ;  it  is,  therefore,  perfectly  clear  that  the 
purchaser,  or  alleged  purchaser  of  the  Courton  estete  took 
it  liable  to  the  mortgage  of  Payne.  Besides,  if  he  were  a 
purchaser  for  a  valuable  consideration  without  notice,  the 
mere  allegation  of  that  fact  is  not  sufficient :  it  most  be 
proved. 

Mr.  Simpkinson  and  Mr.  SUtdcn,  for  the  plaintiff. — 
Compton,  in  his  answer,  makes  a  totally  different  defence 
from  that  made  at  the  bar.  The  case  made  by  the  answer 
is,  not  that  he  is  entitled  to  redeem  in  the  manner  stated, 

(a)  13  Ves.  48.  (h   3  Swanit.  150. 

H  h2 
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1837.        or  thmt  the  purchaser  of  the  Coorton  estate  is  a  necessary 
Patme        V^^f  ^^^  ^^h  ^^^^  ^^9  Comptoo,  under  the  circumstances 


COXPTOX. 


stated  in  the  answer,  is  entitled  to  priority  over  Payne* 
That  is  his  whole  case.  The  objection  for  want  of  parties 
is  not  attempted  to  be  made :  nor  b  it  made  in  the  cross- 
bill which  Compton  filed  against  Payne*  By  that  bill  he 
insists  that  he  is  entitled  to  priority  over  Payne,  and  in 
case  the  court  shall  be  of  opinion  that  he  is  not  entitled  to 
priority,  then  he  prays  to  be  at  liberty  to  redeem ;  and 
singularly  enough,  in  that  suit  he  has  not  made  the  owner 
of  the  Courton  estate  a  party.  It  is  for  the  court  to  say, 
upon  a  record  so  constituted,  whether  the  objection,  if 
good  under  other  circumstances,  can  possibly  prevail  in 
this  case*  It  is  stated  that  Tring  fraudulently  represented 
himself  to  be  the  owner  of  the  fee  of  the  Courton  estate, 
and  sold  it  to  a  purchaser  for.valuable  consideration  without 
notice  of  the  mortgage :  if  so,  a  court  of  equity  cannot 
under  such  circumstances  interfere  against  the  purchaser. 
It  has  been  contended,  that  the  owner  of  the  Courton 
estate  is  a  necessary  party  to  the  suit,  because  he  is  inter- 
ested in  the  account  to  be  taken  between  Payne  and 
Compton ;  the  latter  being  entitled  to  stand  in  the  place 
of  Payne,  as  against  both  estates.  Without  denjring  the 
truth  of  that  proposition  as  a  general  proposition,  does 
it  follow  that  the  person  who  purchased  the  Courton 
estate  in  the  manner  stated  in  the  pleadings  is  a  ne- 
cessary party  to  the  suit?  What  relief  can  be  asked 
against  him?  He  purchased  the  fee,  and  it  must  be 
assumed  that  he  had  a  conveyance  for  a  valuable  con- 
sideration without  notice.  Is  it  so  clear  that  any  relief 
can  be  had  against  a  purchaser  under  such  circumstances  ? 
It  is  true  that  in  Collins  v.  Archer  (a).  Sir  John  Leach 
held,  that  a  purchaser  for  a  valuable  consideration  without 
notice  had  no  defence  against  a  plaintiff  relying  upon  a 

(a)  1  Ru88.  &  Myln.  284. 
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legal  title.  But  Sir  Edward  Sugden  does  not  appear  to  18^7- 
consider  that  case  as  a  decisive  authority  (a).  He  says  that 
the  title  of  a  purchaser  for  a  valuable  consideration  without 
notice  is  a  shield  to  defend  possessioui  and  not  a  sword  to 
,  attack  the  possession  of  others ;  that  it  is  clear  that  it 
protects  possession  from  an  equitable  title,  but  whether  it 
avails  against  a  legal  title  was  perhaps  doubtful,  though 
in  the  last  decision  upon  the  subject,  that  of  Collins  v. 
Archer,  the  Master  of  the  Rolls,  Sir  •/.  Leach,  followed 
the  precedent  in  WiUiams  v.  Lambe  (Jb). 

The  Lord  Chief  Baron. —I  cannot  but  think  that  the 
alleged  purchaser  of  the  Courton  estate  is  a  necessary  party 
to  this  suit.  If  he  were  a  purchaser  for  a  valuable  consider- 
ation without  notice,  that  would  protect  him  against  any 
claim  by  the  owner  of  the  legal  estate.  But  Compton,  if 
he  redeemed  Payne's  mortgage,  was  not  bound  to  take 
Payne's  statement  in  the  bill  as  to  the  Courton  estate 
being  purchased  for  a  valuable  consideration  without 
notice.  That  fact  is  not  admitted  in  the  answer,  and 
therefore  I  cannot  take  it  as  a  fact  conceded.  That  fact 
must  some  way  or  other  be  established  before  Compton 
can  be  considered  as  precluded  from  calling  on  that  per- 
son to  be  a  party  to  this  suit.  I  must  look  at  it  in  the 
same  way  as  if  a  party  had  a  mortgage  upon  two  estates, 
which  became  separated  in  different  hands.  The  plaintiff 
has  filed  a  bill  to  foreclose  on  o^e  estate  only.  It  would 
be  very  hard  if  the  purchaser  of  that  one  estate  were 
compelled  to  pay  the  whole  mortgage :  the  party  must  go 
to  the  purchaser  of  the  other  estate,  and  make  him  pay  a 
portion,  or  give  him  the  title  to  the  whole.  It  appears  to 
roe  that  the  objection  for  want  of  parties  is  one,  without 
getting  rid  of  which,  I  cannot  make  a  final  end  of  the  con- 
troversy. The  case  must  therefore  stand  over,  with  liberty 
for  the  parties  in  both  causes  to  amend . 

(a)  Sug.  V.  Sc  P.  chap,  xviii.  (6)  3  Bro.  C.  C.  264. 
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^"^'^  MEMORANDA. 

XN  February  18S7,  Thomas  Coltman,  Esq.,  one  of  His 
Majesty's  counsel,  was  called  to  the  degree  of  the  coif, 
and  gave  rings  with  the  motto  ^'  Jus  suum  cuique/*  and 
was  thereupon  appointed  one  of  the  judges  of  the  Court 
of  Common  Pleas  in  the  room  of  Mr.  Justice  Gaselee, 
who  had  resigned  that  office,  and  shortly  afterwards  re- 
ceived the  honour  of  knighthood. 

About  the  same  time,  the  following  gentlemen  were 
appointed  His  Majesty's  counsel  learned  in  the  law^ 
namely,  Francis  Newman  Rogers,  of  the  Inner  Temple, 
Esq.;  Biggs  Andrews,  of  the  Middle  Temple,  Esq.; 
George  Chilton  and  John  Evans,  of  the  Inner  Temide« 
Esqs.,  and  RichardBudden  Crowder,  of  Lincoln's  Inn.  Esq. 


Feb.  eth,  15M.  DowBiGOBN  P.  Bourne. 

A.,  and  B.,         X  HIS  cause  now  came  on  for  hearing  upon  the  answers 
laving  given'      and  evidence.    The  facts,  as  stated  in  the  bill,  and  as  re- 
r/u^  ./^A^jdntand^^     p^^^  j^  j  y^^^g^^  Hi,  Were  not  disputed;  but  the 

>..,^A«-»-.  "p'y  J^f^  to       point  of  law  which  on  the  former  occasion  was  raised  by 

C/^^...*9t-Mj/^-»  Ae  latter        \  ^ 

^j^^^^^^£T]>roughtieparau  demurrer,  was  now  re-argued. 

•?  ^c^  <y*ft;^and  B.  upon 

•^^^   ^V^^vered'ud  **'•  "^^^^^  RmsssUj  for  the  plaintiff.— The  point  re- 

irV-^          ment  in  both  served  for  argument  on  the  present  occasion  was  virtually 

afterwards  Is-  decided  in  the  plaintiff's  favour  by  Lord  Chief  Baron 

upra^irjudS*-  Alexander,  when  he  overruled  the  demurrer.    The  quea- 

mcnt  obuined  tion  is,  whether  the  plaintiff,  who  is  the  personal  repre- 

wiiereby  B.  was  sentative  of  John  Dowbiggen,  has  an  equity  to  have  the 

pay^eVhoie  judgment  obtained  against  Cawthorne  assigned  to  her. 

debt  and  costs. 

Upon  a  bill  filed  by  tbe  administratrix  of  B.,  for  the  purpose  of  obtaining  an  assignment  of  the 
Judgment  which  had  been  recovered  against  A.,  the  principal  debtor: — HM,  that  soch  Judgment 
not  being  available  at  law  in  the  hands  of  the  creditor,  was  not  aTailable  in  equity  in  tbe  handa  of 
the  Buretyi  and  consequently  that  the  Court  could  not  compel  an  assignment,  as  sought  by  the  bilL 
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The  law  upon  that  point  is  settled  by  some  ancient  and  1837- 
many  modern  decisions.  The  case  of  Parsons  v.  Prid- 
dock  {«),  which  is  an  old  authority,  has  been  recognised 
and  approved  of  by  modem  Judges,  though  going  much 
farther  than  the  present  case.  In  that  case  there  was  no 
priTity  between  the  sureties  and  the  bail ;  but  an  action 
having  been  brought  against  the  principal  debtor,  and  bait 
being  given,  and  in  that  action  judgment  having  been  ob- 
tained against  the  bail,  but  not  enforced  to  execution,  the 
creditoravailedhimself  of  the  bond  given  by  the  sureties, 
and  the  Court  gave  the  sureties  the  benefit  of  the  judg- 
ment against  the  bail>  saying  that  the  bail  should  be  con« 
sidered  as  the  principal,  and  that  having  paid  the  creditor 
they  should  have  the  jadgment  assigned  to  them.  And 
yet  it  is  clear  that  if  the  creditor  had  obtained  payment, 
and  had  endeavoured  to  enforce  payment  again,  the  pro« 
ceedings  would  have  been  stayed.  The  general  principle 
is  laid  down  in  Wright  v.  Morley  (i),  where  Sir  William 
GrarU  says,  that  as  the  creditor  is  entitled  to  the  benefit 
of  all  the  securities  which  the  principal  debtor  has  given 
to  his  sarety,  the  surety  has  full  as  good  an  equity  to  the 
benefit  of  all  the  securities  the  principal  gives  to  the  cre« 
ditor.  The  decision  of  Lord  Eldon^  in  Copis  v.  Middle* 
ion  (c),  is  not  inconsistent  with  this  principle,  though  his 
Lordship  qualified  the  right  of  the  surety  in  certain  cases. 
It  was  there  held  that  if  A.  as  principal,  and  B.  as  surety, 
are  jointly  bound  in  a  bond,  and  B.  pays  the  bond,  the  in- 
strument is  extinguished  by  that  payment ;  and  the  surety, 
though  he  has  a  claim  against  the  principal  debtor  for  the 
money  paid,  has  nevertheless  no  claim  as  a  specialty  credi  tor. 
In  Hodgson  v.  Shaw  (d),  Sir  John  Leach  likewise  decided 
that  the  surety  in  a  bond  who  had  paid  off  the  debt  could 
not  stand  in  the  situation  of  a  specialty  creditor  of  the 

(a)  2  Vera.  608.  (c)  Tura.  &  Russ.  224. 

(6)  11  Vc8.  22.  {d)  3  M.  &  K.183. 
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1837.  principal  debtor.  But  upon  appeal  Lord  Brougham  re- 
versed Sir  John  Leaches  decmon,  upon  a  distinction  which 
was  not  taken  before  His  Honor,  but  which  is  quite  con- 
sistent  with  former  decisions.  In  that  case  one  Whaley 
was  surety  in  a  bond  given  by  Shaw  for  securing  a  sum 
of  money  and  interest  due  from  Shaw  under  a  former 
bond.  Whaley,  and  after  his  decease  his  executors,  made 
various  payments  on  account  of  what  was  due  under  the 
second  bond,  till  the  whole  was  discharged.  The  execu- 
tors  then  procured  an  assignment  of  the  original  bond  in 
trust  for  their  benefit,  and  claimed  to  be  specialty  creditors 
against  the  estate  of  Shaw ;  and  Lord  Brougham  held 
that  the  executors  were  entitled  to  all  the  existing  secu* 
rities  which  the  creditor  had  against  the  principal  debtor; 
that  though  the  second  bond  was  satisfied  and  gone, 
there  still  remained  a  bond  in  which  Shaw  was  the  sole 
obligor,  and  that  by  virtue  of  that  bond  they  were  enti- 
tled to  stand  as  specialty  creditors  against  his  estate. 
His  Lordship's  judgment  proceeded  on  the  rule  of  equity 
as  stated  by  Sir  S.  Romilly — ^namely,  that  **  a  surety  will 
be  entitled  to  every  remedy  which  the  creditor  has  against 
the  principal  debtor,  to  enforce  every  security  and  all 
means  of  payment."  The  case  of  Hudson  v.  Stalwood  (a) 
is  an  authority  to  shew  that  this  rule  is  regarded  even  at 
law.  [Alderson,  B. — I  do  not  understand  the  doctrine  of 
that  case,  notwithstanding  the  high  authority  of  Lord 
Hardwicke."]  Here  the  judgment  against  the  principal 
debtor  remains  unsatisfied,  and  the  plaintiff  claims  to  have 
the  security  assigned  to  her  to  make  it  available  against 
the  estate  of  Cawthorne.  [Alderson,  B. — Suppose  there 
had  been  only  one  action  and  judgment — you  could  have 
had  no  equity ;  so  that  the  equity  you  claim  depends  on 
the  form  of  the  proceedings  at  law,  there  being  two  ac- 
tions.]  If  there  had  been  only  one  action,  there  would  cer- 

(a)  Ca.  Temp.  Hardw.  153. 
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tainly  have  been  nothing  for  equity  to  operate  upon ;  but  1837. 
there  bising  two  actions,  and  judgment  in  one  of  them  re- 
maining unsatisiiedy  I  have  a  right  to  the  benefit  of  that 
judgment.  Suppose  I  brought  scire  facias  on  that  judg- 
ment ;  Cawthorne  could  not  defend  himself  except  under 
the  statute  of  Anne  (a).  What  equitable  foundation  would 
there  be  in  such  a  case  for  any  court  to  interpose  against 
my  right  to  sue?  The  unsatisfied  judgment  being  made 
available  for  the  surety,  would  be  no  reason  for  a  Court  of 
equity  to  stop  my  legal  right,  but  on  the  contrary,  it  would 
be  ft  ground  for  allowing  the  surety  the  full  benefit  of  the 
judgment.  If  A.  grants  an  annuity,  and  enters  into  a  bond 
as  a  security  for  the  payment  of  the  annuity,  and  B.  en- 
ters into  a  separate  bond  as  surety,  it  is  unquestionable 
that  the  principal  creditor,  being  paid  the  amount  of  one 
bond,  cannot  sue  on  the  other,  and  the  surety  has  a  right 
to  the  unsatisfied  bond.  Suppose,  instead  of  two  bonds, 
two  warrants  of  attorney  are  given  in  the  same  manner ; 
what  becomes  of  the  doctrine  of  principal  and  surety,  if, 
when  by  means  of  the  judgment  entered  up  against  me 
the  creditor  has  obtained  payment  of  his  whole  demand, 
I  cannot  have  the  benefit  of  the  judgment  which  he  may 
have  entered  up  on  the  other  warrant  of  attorney  ? — He 
then  referred  to  Butcher  v.  Churchill  (6),  and  Sharpe  v. 
Earl  of  Scarborough  (c). 

Mr.  Simpkinson  and  Mr.  G.  Richards  for  the  defen« 
dant  Mrs.  Cawthorne,  the  personal  representative  of 
Cawthorne. — The  questions  are,  first,  whether,  under  the 
particular  circumstances  of  the  case,  the  plaintifi^is  entitled 
to  the  assignment  of  this  judgment ;  and,  secondly,  if  so  en- 
titled, whether  it  can  be  made  available  at  law.  It  has  been 
stated  that  the  point  was  adjudicated  by  Lord  Chief  Baron 
Alexander.    There  are,  indeed,  several  propositions  in 

(a)  Stat,  4  Ann.  c.  16.        (fc)  14  Ves.  567-        (c)  3  Vcs.  65?. 
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1837.  his  lordship's  judgment  which  may  be  deemed  questioii- 
able,  but  he  took  great  pains  to  say  that  he  woald  not 
decide  the  point  now  before  the  C!ourt.  Why  he  did  not 
decide  it,  it  is  difficult  to  say.  The  defendant  admitted^ 
as  he  does  now,  ail  the  facts,  but  disputed  the  law.  His 
lordship,  however,  for  some  reason  which  does  not  appear, 
considered  that  he  could  not  decide  the  point  of  law. 
The  question  is,  not  whether  the  plaintiff  is  a  creditor  of 
Cawthorne ;  for  that  is  admitted :  but  whether,  under  the 
circumstances,  she  is  entitled  to  the  assignment  of  the 
judgment  against  him.  The  two  judgments  were  obtained 
at  different  times.  That  against  the  principal  having 
failed,  by  reason  of  his  insolvency,  another  judgment 
was  obtained  against  the  surety,  under  which  ezecution 
issued,  and  the  debt  was  satisfied.  But  it  has  been  ex- 
pressly decided,  that  if  collateral  securities  are  given  for  a 
debt  at  a  different  time  from  that  when  the  debt  was  con- 
tracted, the  surety  paying  the  debt  is  not  entitled  to  avail 
himself  of  the  collateral  securities :  Wade  v.  Coope  (a). 
So,  in  the  case  before  Lord  Eldon,  he  treats  the  collateral 
securities  as  given  at  the  same  time ;  and  hence  it  would 
follow  from  these  authorities,  that  even  if  this  judgment 
were  available  at  law,  the  plaintiff  would  not  be  entitled 
to  an  assignment  of  it  for  her  benefit. 

But  supposing  the  plaintiff  entitled  to  the  assignment, 
could  it  be  made  available  at  law  ?  Would  not  a  court 
of  law  hold  it  to  be  satisfied,  and  would  not  a  court  of 
equity,  therefore,  stultify  itself  in  ordering  an  assignment? 
In  Gammon  v.  Siane  (6)»  the  surety  of  a  bond  went  to  the 
obligee,  and  offered  to  pay  the  money  if  the  obligee  would 
assign ;  but  the  obligee  refiising  so  to  do,  the  Court  would 
not  compel  an  assignment.  In  Woffingion  v.  Sparks  (c), 
a  case  of  a  similar  nature.  Sir  TAomas  Clarke  in  com* 


(a)  2  Sim.  155.  (6)  1  Ves.  sen.  339. 

(c)  2  Ves.  sen.  569. 
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menttng  upon  the  case  of  Gammim  v.  Sionet  said,  that  1837- 
the  Lord  Chancellor  in  that  case  held  that  the  assignment 
was  not  to  be  insisted  upon,  because  it  was  a  useless  thing ; 
the  bond  when  once  satisfied  being  functus  officio.  The 
case  of  Copis  v.  Middleton  (a)  is  a  strong  authority  for 
the  defendant.  That  was  not  the  case  of  a  Ull  filed  for 
the  purpose  of  obtaining  an  assignment,  but  of  a  surety 
insisting  that,  having  paid  the  bond,  he  was  entitled  to  rank 
as  a  specialty  creditor.  It  is  clear  that,  if  he  could  have 
enforced  an  assignment  of  the  bond,  he  would  have  been 
a  specialty  creditor,  but  Lord  Eldon  held  that  he  was  only 
a  simple-contract  creditor.  The  case  of  Copis  v.  Mid- 
dleion  has  been  acted  upon  ever  since,  though  some  learned 
judges  have  doubted  whether  it  was  not  carried  too  far. 
In  Onge  v.  Trueloci  (&),  the  surety  in  a  bond  had  paid 
the  whole  debt  with  interest.  Upon  a  bill  filed  by  him 
against  his  co-sureties  for  contribution,  one  question  was, 
whether  the  plaintiff  was  entitled  to  any  interest  as  against 
his  co-obligors.  Lord  Pbtnketi  held  that,  though  enti- 
tled to  contribution  on  the  sum  actually  paid,  he  was  not 
entitled  to  interest  in  the  absence  of  express  contract. 
Now  it  is  clear  that  he  would  have  been  entitled  to  inter- 
est if  he  were  entitled  to  have  an  assignment  of  the  bond. 
In  Jone»  v.  Davids  (e),  a  person  joined  a  testator  as  surety 
in  a  bond  which  he  paid  after  the  death  of  the  testator, 
taking  an  assignment  of  the  bond :  it  was  held  that  he 
was  only  a  simple-contract  creditor  of  the  testator.  The 
case  of  Hodgson  v.  Shaw  {d)  was  decided  by  Lord 
Brougham  on  its  own  peculiar  circumstances.  His  lord- 
ship, however,  did  not  question  the  decision  in  Copis  v. 
Middleton,  or  any  of  the  other  cases,  except  the  case  in 
Vernon,  which  he  considered  inconsistent  with  later  de- 
cisions. 


(a)  Turn.  &  Rubs.  224.  (c)  4  Russ.  277- 

(b)  2  MoUoy,  31,  42.  {d)  3  M.  ^r  K.  183. 


Bourne. 
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1837*  Supposing  the  Court  were  to  direct  the  assignment  of 

^  ^/  the  judgment,  the  assignee  must  sue  in  the  name  of  the 

party  who  obtained  it.  He  must  also  revive  his  judgment 
by  applying  to  the  Court  in  which  it  was  obtained.  The 
judgment  is  more  than  ten  years'  standings  and  the  party 
dead.  If  liberty  were  given  to  recover  it,  we  might  plead 
satisfaction  to  the  scire  facias.  {Alderson^  B. — I  think 
that  a  party  applying  to  revive  a  judgment  of  more  than 
ten  years'  standing  must  make  an  affidavit  that  the  judg- 
ment is  unsatisfied.]  That  may  almost  be  inferred  from 
the  79th  General  Rule,  Hil.  Term,  18S2  (a).  How  could 
the  Bournes,  the  plaintiffs  at  law,  make  such  an  affidavit  ? 
But  suppose  the  affidavit  were  made  and  the  judgment 
revived ;  if  it  could  be  shewn  that  the  plaintiffs  at  law 
had  been  satisfied  aliunde^  would  not  that  be  a  bar  to 
the  scire  facias?  The  case  put  by  Mr.  Serjeant 
Williams  {b)  is  precisely  in  point :  '*  When  an  obligee 
sues  one  of  two  obligors  in  a  joint  and  several  bond 
in  the  Common  Pleas,  and  recovers,  and  afterwards  sues 
the  other  in  the  King's  Bench,  and  recovers,  if  one  of  them 
makes  satisfaction,  the  other  shall  have  an  audiid  quereld 
to  avoid  execution  against  him,  for  the  plaintiff  can  only 
have  one  satisfaction.'*  Upon  these  authorities  it  is  evi- 
dent that  the  judgment  now  sought  to  be  assigned  could 
not  be  made  available  at  law,  and,  consequently,  a  decree 
to  compel  the  assignment  of  it  would  be  totally  useless. 
It  is  submitted,  therefore,  that  this  bill  should  be  dis- 
missed with  costs. 

Mr.  Spence  and  Mr.  Duckworth,  for  the  defendants,  the 
Bournes. 

Mr.  Russell  in  reply. — It  has  been  said  that  the  surety 
is  not  entitled  to  any  other  securities  than  those  that  are 

(b)  See  3  B.  &  Ad.  386.  (a)  2  Wm».  Saund.  148.  n.  (I). 
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given  at  the  lime  he  becomes  surety.  There  is  no  autho-  1837. 
rity  for  that  proposition.  In  Wade  v.  Coope  {a),  the 
security  of  which  the  surety  sought  to  avail  himself  had 
been  given,  it  is  true,  at  a  different  time ;  but  it  was  given 
for  a  distinct  debt,  or,  what  is  the  same  thing,  a  distinct 
part  of  the  original  debt :  and  the  decision  of  the  Court 
went  entirely  upon  that  ground.  The  time  when  the 
securities  are  given  is  of  no  importance.  If  I  am  a  surety, 
and  the  creditor  avails  himself  of  my  liability,  I  have  a 
right  to  put  in  force  all  the  securities  for  that  debt  which 
I  can  obtain :  Ex  parte  Rushworth  (£).  In  Wright  v. 
Morley^  the  surety  was  held  entitled  to  the  benefit  of  a 
security  to  which  he  was  not  a  party ;  and  in  Hodgson  v. 
SAaw,  the  securities  were  given  at  different  times.  The 
principle  on  which  the  plaintiff's  claim  depends  is,  that  a 
surety  is  entitled  to  the  benefit  of  all  securities  which  can 
be  made  available  for  his  indemnity.  But  it  is  said  that 
the  judgment  against  Cawthorne  cannot  be  enforced  at 
law.  Is  that  judgment  wholly  satisfied  by  the  subsequent 
judgment  against  Dowbiggen  ?  The  former  was  for  the 
whole  1481/.  10s. ;  the  latter  for  12111.  4#.  8d.  only.  It 
is  admitted  that  Dowbiggen  paid  the  whole  debt.  Sup- 
posing then  the  second  judgment  to  be  a  satisfaction  of 
the  first,  to  the  extent  of  1277/.  4#.  8c/.,  why  is  the  surety 
not  entitled  to  the  first  security  to  the  extent  of  the  residue 
of  3001.  and  upwards?  lAlderson,  B.— Would  not  that 
be  an  inequitable  judgment  as  against  Cawthorne  on  the 
part  of  Bourne,  if  1277/.  4s.  8c/.  was  all  that  was  due  to 
him  ?  How  do  you  make  out  that  you  could  in  any  way 
make  that  judgment  available  against  Cawthorne  ?]  At  all 
events^  the  payments  made  by  the  sureties  anterior  to  the 
judgment  against  Cawthorne,  could  not  be  in  satisfaction 
of  that  judgment.  [Alderson,  B. — Supposing  the  Bournes 
alone  concerned,  and  it  appeared  by  their  affidavit,  on  ap- 

(a)  2  Sim.  165.  (b)  10  Yes.  409. 
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1837.  plication  to  recover  the  judgmenli  that  the  debt  had  been 
paid  by  the  surety,  would  a  court  of  law  allow  execution 
on  the  judgment  against  Cawthorne?]  If  the  plaintiff 
applied  for  a  scire  facias,  the  debtor  could  make  no  de» 
fence :  Bac  Abr.  Scire  Facias,  E.  AudHd  Quereld,  B. 
[AUerson,  B. — A  court  of  law  only  looks  to  the  parties 
before  the  Court.  Now,  taking  the  Bournes  to  be  the 
only  parties  interested,  the  Court  would  not  allow  them 
to  issue  execution  against  Cawthorne  for  a  debt  already 
satisfied.] 

Alderson,  B. — It  seems  to  me  that,  if  the  phiintiff  is 
entitled  to  any  relief  at  law,  she  is  entitled  to  the  assign- 
ment of  thb  judgment ;  but  that,  if  that  judgment  cannot  be 
made  availsble  at  law,  1  ought  not  to  make  an  order  which 
would  be  entirely  useless.  The  authorities  are  clear  that 
I  ought  not  to  make  such  an  order.  The  point  which  I 
shall  take  time  to  consider  is,  whether,  if  the  judgment 
were  assigned,  it  could  be  made  available  at  law. 

Feb,  \5th.  Alde&son,  B. — I  expressed  my  opinion  on  the  bearing 
of  this  case,  that  the  plaintiff  could  not  derive  any  benefit 
from  the  assignment  of  the  judgment  against  Cawthorne; 
and  that,  supposing  that  to  be  the  case,  there  was  not  any 
ground  for  the  interference  of  a  court  of  equity  to  decree 
that  assignment.  The  question  I  desired  an  opportunity 
to  consider,  was,  whether  under  the  circumstances  there 
would  be  any  remedy  at  law,  supposing  an  assignment  of 
the  judgment  were  actually  executed  to  the  executora  of 
Mr.  Dowbtggen.  It  ia  quite  clear  from  the  authorities, 
that  a  surety  who  pays  the  debt  of  the  principal  debtor  ia 
entitled  to  the  benefit  of  all  those  securities  which  the 
creditor  himself  could  render  available  against  the  prui- 
cipal  debtor.  That  point  was  in  effect  determined  by 
Chief  Baron  Alexander,  on  the  argument  of  the  demurrer 
in  this  case ;  and  I  cannot  help  regretting  that  he  did  not 
then  dispose  of  the  question  of  law  which  is  now  raised. 
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and  which  was  as  ripe  for  discussion  seven  years  ago  as  it         1837. 
ia  at  the  present  time. 

In  this  case  the  assignee,  if  he  obtain  an  assignment  of 
the  judgment,  must  necessarily  proceed  in  the  name  of  the 
assignor,  to  enforce  that  judgment.    Now,  what  are  the 
facts  of  the  case  ?  A  joint  and  several  promissory  note  was 
entered  into  by  Cawthome  and  Dowbiggen  as  his  surety. 
The  note  when  due  was'  not  paid,  and  the  payee  of  the 
promissory  note  brought  an  action,  and  obtained  judg- 
ment for  the  full  amount  of  the  note  and  interest  against 
Cawthome,  the  principal  debtor,  for  I  think  it  is  fully  es- 
tablished thai  Cawthome  was  the  principal  debtor.    The 
holder  of  the  note,  having  obtained  this  judgment  against 
Cawthome,  finding  that  it  was  not  likely  to  be  made 
available,  brought  another  action,  as  he  was  entitled  to  do, 
against  Dowbiggen  the  surety,  and  recovered  judgment 
against  Dowbiggen  for  the  amount  of  the  note  and  in- 
terest.   Dowbiggen  paid  the   amount   of  the  principal 
money  and  interest  due  on  the  note,  and  the  costs  of  the 
action  against  him,  and  the  holder  of  the  note,  having  been 
thus  satisfied  the  whole  of  the  principal  money  and  in- 
terest, had  no  further  claim,  except  perhaps  in  respect  of 
the  costs  of  the  action  against  Cawthorne ;    and  if  he  had 
afterwards  ventured  to  proceed  on  the  judgment  against 
Cawthorne,  the  Court  of  King*s  Bench,  in  which  the  judg- 
ment was  recovered,  would  have  interfered  in  a  summary 
manner  to  stay  proceedings  on  the  judgment,  except  for 
these  costs.    The  whole  effect,  therefore,  of  assigning 
the  judgment  to  the  plaintiff  would  be  to  give  her  that 
which  would  be  wholly  useless,  except  for  the  purpose  of 
recovering  the  costs  of  the  action  against  Cawthorne,  and  to 
which,  as  administratrix  of  Dowbiggen,  she  could  not  pos- 
sibly have  any  right.    And  that  it  had  been  felt  that  she 
had  no  such  right,  was  evident  from  the  tender  to  the 
defendants,  the  Bournes,  of  those  costs.   The  case  in  sub- 
stance is  not  distinguishable  from  the  case  (a)  before  Lord 
(a)  Turn.  8c  Rubs.  231. 
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BOORNE. 


Eldon,  in  which  he  says,  that  if  a  bond  is  given  by  prin- 
cipal and  surety,  and  at  the  same  time  a  mortgage  is  made 
for  securing  the  debt,  the  surety  paying  the  bond  has  a 
right  to  stand  in  the  place  of  the  mortgagee ;  but  that  if 
there  is  nothing  but  the  bond,  the  surety,  after  discharging 
it,  cannot  set  it  up  against  the  principal  debtor. 

It  appears  to  me  that  any  assignment  of  the  judgment 
would  be  entirely  useless ;  and,  therefore,  under  the  whole 
of  the  circumstances,  I  think  the  bill  must  be  dismissed ; 
but  as  the  Bournes  might,  I  think,  readily  have  given 
to  Mrs.  Dowbiggen  what  she  required,  though  it  was  per- 
fectly useless,  I  think  the  bill  must  be  dismissed  against 
them  without  costs.  There  is  no  ground  or  pretext  for 
making  the  surety  pay  the  costs  of  the  principal :  the  bill 
must,  therefore,  also  be  dismissed  without  costs  against 
the  defendant  Cawthorne. 

See  Beed  v.  NorrU,  2  Myl.  8c  C.  136. 


Feb.  13/A, 
15ih, 

The  general 
rule  ia,  that  no 
other  evidence 
ean  be  given  at 
a  rehearing 
than  might  have 
been  given  at 
the  hearing. 
Therefore, 
where  a  docu- 
ment ia  not  in- 
cluded in  the 
firder  of  courae 
to  prove  exhi- 
bita  vivd  voce  at 
the  hearing,  or 
when  the  plain- 
tiff has  obtained 
no  auch  order, 
be  cannot  ob- 
tain an  order  to 
prove  an  exhi- 
bit vivd  voce  at 
a  rehearing 
without  a  ape- 
dal  application. 


LOVBLL  V.  HlCKS. 

L  HE  plaintiff  in  this  cause  presented  his  petition  of  re- 
hearing, for  the  purpose  of  having  that  part  of  the  judg- 
ment reversed  which  directed  an  inquiry  as  to  what  pro- 
portions of  the  sum  of  3000^.,  paid  by  the  plaintiff,  had 
been  received  by  the  defendants.  Hicks,  Watson,  and 
Todd,  and  which  decreed  that  those  defendants  should 
repay  the  same,  and  that  the  bill  should  be  dismissed 
against  the  defendant  Smith  (a).  The  object  of  the  petition 
was  to  make  the  defendant  Smith  equally  liable  with  the 
other  defendants.  Hicks  being  insolvent  and  abroad,  Todd 
being  in  poor  circumstances,  and  Watson  being  dead,  and 
his  representative  not  admitting  assets. 

The  plaintiff,  by  his  petition,  stated,  that  it  appeared, 
from  the  terms  of  the  articles  of  agreement  of  the  Srd 
March,  183S,  and  the  receipt  indorsed  thereon,  as  well  as 
(a)  See  ante,  p.  58. 
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from  the  answers  of  the  defendants^  and  from  other  matters 
in  evidence,  that  the  defendants  Hicks,  Smith,  Todd,  and 
Watson,  were  jointly  interested  in  the  profits  of  the  pa- 
tent, and  that  the  agreement  in  question  Was  entered  into 
by  the  petitioner  with  the  defendants  jointly;  that  the 
said  sum  of  SOOO/.  was  in  fact  paid  by  the  petitioner  to 
the  defendants  jointly,  or  on  their  joint  account;  that  the 
petitioner  had  in  his  possession  a  bill  of  exchange  for 
1000/L,  which  he  had  given  to  the  defendants  in  part  pay« 
ment  of  the  3000&;  that  this  bill,  dated  17th  March,  183£, 
was  drawn  by  the  plaintiff  upon  and  accepted  by  Messieurs 
Carr  Glyn  and  Company,  and  was  made  payable  two 
months  after  date  to  Messrs.  Hicks,  Smith,  Todd,  and 
Company,  or  order;  and  that  it  was  indorsed  in  the  fol« 
lowing  words: — **  Pay  to  O.  H.  Smith,  Esq.,  or  order,  per 
procuration  of  Hicks,  Smith  &  Co.;  William  Todd;  O. 
H.  Smith;"  which  signatures  were  in  the  handwriting  of 
Todd  and  Smith  respectively.  Under  these  circumstances, 
the  plaintiff  submitted  that  the  defendants  ought  to  be 
declared  jointly  and  severally  liable  to  make  good  the 
whole  of  the  3000/.,  with  interest  at  5/.  per  cent.,  together 
with  the  costs  of  the  suit;  and  he  prayed  that  the  cause 
might  be  reheard  for  that  purpose,  and  that  upon  such 
rehearing  he  might  be  at  liberty  to  give  in  evidence  the 
bill  of  exchange. 

The  plaintiff  did  not  originally  obtain  any  order  for 
proving  exhibits  vivd  voce  at  the  hearing,  but,  after  filing 
this  petition,  he  obtained  an  order  of  course  to  prove  the 
bill  of  exchange  pivd  voce  at  the  rehearing,  whereupon  it 
was  now  moved,  on  the  part  of  the  defendants  Smith  and 
Todd^  that  such  the  order  so  obtained  might  be  discharged 
for  irregularity,  with  costs. 

Mr.  Wigram,  Mr.  Lynch,  and  Mr.  HeatJ^fUldy  for  the 
motion. — The  only  evidence  which  a  party  is  entitled,  as 
of  course,  to  read  at  a  rehearing,  is  the  evidence  which  he 

VOL.  II.  1  I  EQ.  BX. 
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1837*  had  collected  before  the  hearing:  Williams  v.  Good' 
child  (a).  If  it  can  be  proved  that  a  party  was  in  a  situa- 
tion to  produce  certain  evidence  at  the  hearing,  but  that 
he  had  omitted  to  do  so,  he  would  be  entitled  as  a  matter 
of  course  to  use  that  evidence  at  the  rehearing;  but  he 
can  read  no  other  evidence  without  a  special  application. 
Here  there  was  no  order  to  prove  exhibits  vivd  voce  at  the 
hearing;  there  mustj  therefore,  be  a  special  case  to^ntitle 
the  plaintiff  to  that  proof  at  the  rehearing:  WUde  v. 
Ward(b) ,  Cuiien  v.  Sanger  (c).  In  Bingham  v.  Dawson  (d), 
Lord  Eldon  refused  to  allow  a  supplemental  bill  to  be  filed 
for  the  purpose  of  introducing  new  evidence,  where  the 
proper  means  for  searching  for  it  had  not  been  used  pre- 
viously to  the  decree.  Here  the  plaintiff  cannot  say  that 
he  did  not  know  of  this  bill  of  exchange  before  the  hear- 
ing. He  is  altogether  silent  upon  that  point.  He  ought, 
however,  upon  the  authority  of  Partridge  v.  Usborne  (e), 
to  have  shewn,  first,  that  he  had  used  due  diligence  in 
proving  the  document  originally;  and,  secondly,  that  it  is 
material  to  the  issue.  The  Court  of  Chancery  has  un- 
questionably, in  some  cases,  admitted  documentary  evi- 
dence upon  an  appeal  which  was  not  used  at  the  hearing. 
That  was  done  in  Dashwood  y.  Lord  Bulkeletf  (/),  and 
Bucimaster  v.  Hartop  {g),  though  under  what  special  cir- 
cumstances does  not  appear.  It  is  clear,  however,  that  it 
could  not  be  done  of  course :  Higgins  v.  MiUs  (A).  Even 
upon  the  original  hearing,  the  Court  of  Chancery  is  ex- 
tremely jealous  of  allowing  an  interrogatory  to  be  exhi- 
bited for  the  purpose  of  introducing  new  evidence  after 
the  cause  has  come  to  a  hearing :  Cox  v.  Allingham  (t). 
Wood  V.  Lindsay  {k).     This  Court  is  undoubtedly  less 

(a)  2  Rasfi.  91.  (/)  10  Vea.  230. 

(6)  2  Y.  &  J.  asi.  ig)  13  Yes.  466. 

(c)  3  Y.  &  J.  374.  (A)  5  Rusa.  287- 

{d)  Jac.  243.  (i)  Jac  337. 

(e)  6  Rubs.  195.  {k)  4  Sim.  3  n. 
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Strict  in  matters  of  this  nature  than  the  Court  of  Chan-      .  ^^'' 
eery;  but  though  it  will  permit  the  proof  of  documents  at 
a  rehearing  which  were  not  used  at  the  original  hearing, 
it  will  be  guided  in  its  discretion  by  affidavits  stating  spe- 
cial circumstances. 

The  defendants  rely  on  the  strict  rule  of  practice  in  this 
case,  because  it  is  obvious,  from  the  statement  in  the 
petition,  that  the  plaintiff  is  seeking,  by  means  of  this 
document,  to  establish  a  partnership  between  these  defen- 
dants— a  point  which  is  not  charged  in  the  bill,  and  is, 
therefore,  not  in  issue.  If  it  were  in  issue,  it  would  be 
sufficient  to  say  that  Dickenson  v.  Valpy  (a)  distinguishes 
this  kind  of  part-ownership  from  ordinary  partnerships. 
That  question,  however,  has  not  been  raised  by  the  plead- 
ings: and  on  that  ground  alone  your  Lordship  will  refuse 
to  allow  the  proof  of  this  document.  [AUerson,  B. — If 
the  document  is  immaterial,  it  will  be  rejected  when  ten- 
dered. Your  proper  point  is,  that  it  could  not  have  been 
used  in  evidence  originally,  and  therefore  cannot  now.] 

Mr.  Knight^  Mr.  Spence,  and  Mr.  Blunt,  contrh. — The 
question  is  not  now  what  evidence  your  Lordship  will 
receive  on  the  rehearing;  and  it  is  quite  consistent  with 
the  failure  of  this  motion,  that  the  document  in  question 
should  not  be  allowed  to  be  read.  The  order  is,  that  the 
plaintiff  be  at  liberty  to  read  the  exhibit  at  the  rehearing, 
saving  all  just  exceptions  which  shall  be  taken  to  the 
reading  thereof.  You  cannot  discuss  the  admissibility  of 
the  evidence  on  a  motion  of  this  sort.  The  mere  proof 
of  the  handwriting  of  the  party  will  not  make  the  docu- 
ment evidence,  and,  therefore,  the  materiality  or  admissi- 
bility of  it  as  evidence  is  entirely  out  of  the  question. 

If  this  order  had  been  obtained  before  the  original 
hearing,  the  present  motion  would  not  have  been  sus- 

(fl)  10  B.  &  C.  128. 
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1837*  tained  for  a  moment ;  and  the  only  question  is,  whether 
the  order  thus  obtained  before  a  rehearing  will  not  equally 
avail  the  plaintiff.  In  a  court  of  equity,  a  rehearing  is  a 
matter  of  right.  It  is  not  like  an  application  for  a  new 
trial  at  law,  which  must  be  founded  on  special  circum-* 
stances.  In  Chancery,  if  a  decree  is  not  inrolled,  you 
may  rehear  after  twenty  years.  In  this  Court  the  time 
for  rehearing  is  very  limited,  but  the  right  to  a  rehearing 
is  indisputable.  That  being  so,  it  is  clear  that  a  party 
may  introduce  at  the  rehearing  any  documentary  evidence 
that  he  pleases,  without  any  special  order.  Upon  a  re* 
hearing  the  question  is  not,  as  it  is  upon  an  appeal  in  the 
House  of  Lords,  whether  the  Judge  below  has  decided 
right  or  wrong;  and,  consequently,  there  is  no  necessity  to 
be  bound  by  the  evidence  used  in  the  Court  below.  That 
was  very  apparent  in  the  case  of  Lambert  v.  Fisher  (a), 
where  the  Vice  Chancellor  having  decided  in  favour  of  the 
plaintiffs,  who  were  lessees  of  Trinity  College,  Cambridge, 
the  cause  was  reheard  before  Lord  Brougham^  upon  docu- 
mentary evidence  which  was  then  produced  for  the  College, 
but  which  had  not  been  produced  at  the  original  hearing; 
and  his  Lordship  decided  the  case  the  other  way,  and 
made  the  College  pay  the  costs  for  not  using  the  docu- 
ments in  question  at  the  original  hearing*  lAldersan,  B« 
— The  difficulty  here  is,  that  if  this  order  had  been  ob- 
tained in  the  first  instance,  it  would  only  have  applied  to 
documents  which  were  then  in  the  party's  possession. 
Documents,  however,  may  be  subsequently  discovered ; 
and  the  question  is,  whether  it  is  the  practice  to  allow  the 
production  of  those  documents  as  a  matter  of  course.] 
Whatever  is  true  of  an  original  hearing  is  true  of  a  rehear- 
ing. You  cannot  add  to  the  interrogatories  after  publica* 
tion  passed,  either  on  the  hearing  or  the  rehearing ;  but 
you  may  apply  in  either  case  to  prove  an  exhibit  rtrd 

(a)  Not  reported  on  this  point. 
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voce;  Oilb.  For.  Rom.  183,  ed.  1758;  Walter  v.  Sj^  IS37. 
monds  (a).  The  authorities  cited  on  the  other  side  are  not 
inconsistent  with  this  statement  of  the  practice.  In  Wilde 
▼.  Ward,  the  Lord  Chief  Baron  admitted  that  the  lease 
of  1804,  though  from  neglect  it  was  not  proved  at  the 
hearing,  might  be  proved  vwd  voce  at  the  rehearing.  In 
Williams  y.  Goodehild,  other  evidence  besides  documen* 
tary  evidence  was  required.  The  cause  was  reheard  after 
the  trial  of  an  issue,  and  it  was  sought  to  introduce  at  the 
hearing  evidence^  beyond  that  of  documents,  which  had 
been  brought  forward  at  the  trial.  Higgine  v.  MiUs  de- 
cides nothing  but  that  a  party  may,  if  he  pleases,  have  an 
order  to  prove  exhibits,  upon  notice;  but  he  must  pay 
his  adversary's  costs,  if  he  brings  him  into  Court  The 
other  cases  only  shew  generally  that  you  cannot  add  to 
evidence  upon  interrogatory  without  a  special  case.  They 
are  such  as  would  have  equally  applied  before  the  ori- 
ginal hearing  and  after  publication  passed.  Where  a 
special  case  is  required,  it  is  equally  necessary  after  pub- 
lication and  before  hearing,  as  after  the  hearing. 

Mr.  Wigrams  in  reply. — If  in  the  Court  of  Chancery  the 
hearing  and  rehearing  of  a  cause  are  considered  as  the 
same  thing  in  regard  to  the  proof  of  written  documents, 
the  reason  is,  that  in  Chancery  the  oVder  to  prove  ex- 
hibits vivd  voce  is  obtained  without  specifying  the  exhU 
bits ;  so  that  it  is  not  known  what  documents  are  in  the 
plaintiff's  possession  at  the  hearing.  In  this  Court  the 
practice  is^  to  specify  the  exhibits ;  therefore,  if  they  are 
not  included  in  the  order  before  the  hearing,  they  cannot 
be  proved  after  the  hearing  without  a  special  application. 
Even  in  the  Court  of  Chancery  the  proper  course  is  to 
make  a  special  application,  and  that  seems  to  have  been 
done  in  Walker  v.  Symonds,  where,  as  appears  from  the 

(a)  1  Mer.  as  n. 
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1837'        Registrar's  book,  Sir  Samuel  Romilly  appeared  for  the 
defendants  (a). 

Alderson,  B. — Unless  the  practice  is  settled  in  regard 
to  the  point  now  at  issue,  it  seems  to  me  most  reasonable, 
and  most  consistent  with  justice,  that  what  a  party  is  not 
in  a  condition  to  prove  at  the  hearing  should  be  treated  as 
new  evidence  on  a  rehearing ;  and  that  to  take  into  con- 
sideration the  causes  of  a  party's  omitting  to  produce  the 
documents  at  the  hearing  would  be  to  introduce  too 
nice  distinctions.  I  shall  leave  tlie  point  to  be  settled 
according  to  the  practice  of  the  Court  of  Chancery.  If 
that  is  not  settled,  I  am  of  opinion  that  there  ought  to 
have  been  a  special  application  to  prove  this  exhibit,  and 
that  the  present  motion  must  be  granted. 

Feh,  15M.  Alderson,  B. — In  this  case  I  took  time  to  consider 
whether  or  not  I  should  agree  to  the  motion  for  setting 
aside  for  irregularity  an  order  which  had  been  obtained  to 
prove  a  document  vivd  voce.  It  was  pressed  very  much 
upon  me,  in  the  course  of  the  argument,  that  it  was  the 
settled  practice  in  the  Court  of  Chancery  to  admit  those 

(a)  L.  G.    Saturday,  4th  Aug.  writing  of  George  Tickner  Hardy 

1810.  Walker  v.  Symondi,    Upon  deceased,  to  two  several  letters 

motion  this  day  made  into  tlus  from  him  to  the  plaintiff,  Love- 

Gourt  by  Mr.  Boupel,  of  counsel  day  Walker,  dated   respectively 

for  the  plaintifls,  it  was  prayed  that  the  27th  day  of  April  and  24th 

the  plaintiffs  might  be  at  liberty  day  of  May,  1797 ;  and  a  letter 

at  the  hearing  of  this  cause  on  from  the  sud   George  Tickner 

the  petition  of  appeal  presented  Hardy  to Ryder,  Esq.,  New- 

by  them,  to  examine  one  or  more  square, Linco]n*s-inn,  dated  the2nd 

person  or  persons  vhA  voce  to  day  of  June,  1801,  which,  upon 

prove  the  handwriting  of  Thomas  hearing  Sir  Samuel  Eamiify,  of 

Griffiths  deceased,  in  the  pleadings  counsel  for  the  defendants,  Is  or- 

of  this  cause  named,  and  a  let-  dered    accordingly,     saving    all 

ter  from  lum  to  the  plaintiff  Love-  just  exceptions ;  and  hereof  nodce 

day  Walker,  dated  the  12th  day  of  is  to  be  given  forthwith. 
January,  1796;    also  the  hand- 
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orders  ex  partem  as  a  matter  of  course.     It  appears  to  me^        1837. 
upon  the  whole  of  the  argumenti  that  the  principle  of  the 
thing  Ues  altogether  the  other  way. 

At  a  rehearing  the  general  rule  is  this— distinguishing 
it  from  an  appeal — that  all  evidence  which  was  capable 
of  being  given  at  the  time  of  the  hearing,  though  it 
was  not  given,  may  be  given  at  the  rehearing;  but 
that  on  an  appeal  the  evidence  only  which  was  actually 
given  at  the  hearing  is  capable  of  being  given  at  the  time 
when  the  appeal  is  heard' — and  for  the  very  best  of  all 
reasons — an  appeal  is  from  a  judgment  of  the  judge  to 
another  tribunal ;  and  it  is,  therefore,  only  justice  to  the 
Court  below  to  act  on  the  same  grounds  on  which  the 
Court  below  acted ;  but  a  rehearing  being  before  the 
same  Court,  is  merely  an  application  to  that  Court, 
upon  fuller  investigation,  to  determine  the  question  which 
it  has  before  decided  upon  less  information. 

An  appeal  in  the  Court  of  Chancery  has,  no  doubt,  the 
nature  of  a  rehearing.  It  partakes  of  the  double  charac- 
ter of  both  the  one  and  the  other.  It  is  a  rehearing,  but 
before  a  different  judge.  I  have  sent  to  the  Court  of 
Chancery,  and  I  cannot  find,  on  the  best  investigation, 
that  there  is  any  settled  practice  at  all  on  the  subject. 
Out  of  three  registrars  that  have  been  consulted^  two  are 
of  opinion  that  it  is  not  an  ex  parte  application,  and  one 
that  it  is  an  ex  parte  application:  and  we  find  in  an 
old  manuscript  book  of  Mr.  Deaves,  who  was  a  registrar 
or  secretary  to  seven  successive  Masters  of  the  Rolls,  a 
note  to  this  effect : — **  That,  on  a  rehearing,  further  evi- 
dence and  further  documents  may  on  some  occasions  be 
produced*' — the  effect  of  which  would  rather  be  to  shew, 
that  it  was  not  an  ex  parte  application ;  for,  as  he  ex- 
presses itj  the  production  will  be  allowed  '*  on  some  occa- 
sions,'* not  on  all.  Now,  that  being  the  state  of  the  prac- 
tice in  the  Court  of  Chancery,  and  there  being  no  settled 
practice  in  this  Court  on  the  subject,  it  comes  to  be  con- 
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aidered  what  is  the  principle  which  ought  to  govern  it : 
and  the  best  way  is  to  settle  the  practice  as  much  as  one 
can  consistently  with  right  reason  and  principle.  That 
being  so,  it  appears  to  me  that  it  would  be  drawing  too 
nice  distinctions  if  I  did  not  hold  it  as  a  general  rule,  that 
that  evidence  which  might  have  been  given  at  the  time  of 
the  hearing,  and  no  other,  may  be  given  at  the  rehearing. 
In  this  court  it  is  the  settled  practice  to  specify  the  doco* 
ments,  which  are  to  be  proved  vivd  voce,  in  the  order  for 
proving  them.  If,  therefore,  a  party  had  obtained  any 
order  to  prove  particular  documents  ehd  voce  at  the  time 
of  the  hearing,  of  course  he  may  put  in  under  that  order 
such  of  those  documents  as  he  may  be  advised  at  the  re- 
hearing ;  but  if  the  new  documents  were  not  included  in 
that  order,  I  think  the  production  of  those  new  documents 
at  the  rehearing  is  new  evidence ;  and  that  I  ought  to  hold 
that  new  evidence  cannot  be  produced  at  the  rehearing 
without  a  special  order.  The  result  of  this  opinion  is, 
that  the  order  in  question  must  be  set  aside ;  but,  as  the 
point  is  new,  without  costs. 

I  ought  to  add,  that  it  appears  from  the  note  of  Walter 
V.  Symonds^  as  cited  from  the  Registrar's  book,  that  the 
application  in  that  case  was  not  ex  parte,  but  that,  on  the 
contrary.  Sir  Samuel  Romilly  was  heard  for  the  defeii* 
dants.  That  case,  therefore,  is  an  authority  for  granting 
the  present  motion. 

Order  accordingly. 


May  lOM. 

Exhibit  not 
proved  at  the 
hearing,  upon 
•pecial  applicm- 
tion  allowed  to 
be  proTed  vhfd 
voet  at  the  re- 
hearing. 


In  consequence  of  the  foregoing  decision  the  plaintiff 
moved  specially  to  prove  the  exhibit  vivd  voce.  The 
motion  was  opposed,  on  the  ground  that  the  plaintiff  had 
the  document  in  his  possession  at  the  time  of  the  hearing, 
and  might  then  have  proved  it ;  that  the  defendants  ought 
not  to  suffer  from  the  plaintiff's  neglect  in  that  respect  i 
that  a  court  of  equity  will  not  allow  a  party  to  bring  for- 
ward his  case  by  piece-meal ;  and  that,  according  to  all 
the  authorities,  the  neglect  of  a  party  to  prove  his  docu- 
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ments  at  the  hearing  was  a  8uflScient  reason  for  refusing  a 
motion  of  this  nature* 

Alderson,  B. — My  own  opinion  is,  that  parties  ought 
not  to  be  allowed  to  produce  new  evidence  upon  a  rehear- 
ing; but  it  has  been  done  over  and  over  again,  and  I  must 
take  the  practice  as  I  find  it.  It  is  certainly  very  objec- 
tionable ;  and,  where  the  rehearing  is  before  another 
Judge*  it  is  a  crying  evil :  but  it  being  the  practice^  I  must 
allow  the  documents  to  be  proved. 

The  case  was  then  reheard  on  the  merits.    The  prin-  Joint  owners  of 
cipal  documents  which  were  relied  upon  on  either  side,  pj^^a,  p^. 
and  which  were  in  evidence  at  the  hearinsr,  were  the  agree-  *^*"  ^*^  ^" 

*"  ®  carrying  on  a 

ments  of  the  3rd  March,   1832,  and  the  16th  November,  trade,  are  an- 
1831.     By  the  former   of  these  documents,  which  was  «o/i<fo  for  the 
made  between  the  defendant  Hicks  of  the  first  part;  the  li|JJJ^d*^5i^i||. 
defendants  Smith,  Watson,  and  Todd  of  the  second  part ;  tion  to  the  pa- 
and  the  plaintiff  of  the  third  part;  reciting  the  grant  of  frauds  of  their 
the  patent  to  Hicks;  and  that  Smith,  Watson,  and  Todd  «>-«dTenturers. 
were  jointly  interested  with  Hicks  in  the  patent,  and  the 
profits  thereof;  and  that  Hicks  and  the  others  had  con- 
tracted with  the  plaintiff  to  grant  to  him  a  licence  to  make 
use  of  the  invention  within  the  town  of  Birmingham,  and 
a  certain  specified  district  around  it:   It  was  witnessed, 
that  in  consideration  of  the  sum  of  1000/.  paid  to  Hicks, 
Smith,  Watson,  and  Todd  by  the  plaintiff,  the  receipt 
whereof  they  all  thereby  acknowledged,  and  therefrom  did 
each  and  every  of  them  acquit,  release,  and  discharge  the 
plaintiff;  and  for  the  other  valuable  considerations  therein 
mentioned.  Hicks,  with  the  consent  and  approbation  of 
Smith,  Watson,  and  Todd,  testified,  &c.,  and  also  Smith, 
Watson,  and  Todd,  according  to  their  respective  shares 
and  interest  in  the  premises,  did  thereby,  for  themselves, 
their  executors,  &c.,  severally  and  respectively  give  and 
grant  to  the  plaintiff,  his  executors,  &c.,  the  licence  and 
consent  of  Hicks,  and  also  of  Smith,  Watson^  and  Todd, 
that  the  plaintiff,  his  executors,  &c.,  should  and  might. 


Hicks. 
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18d7-         during  .the  term  therein  mentioned^  exercise  and  make 
-    '  use  of  the  said  invention  within  the  district  round  Bir- 

LOTBLL 

^«-  mingham  before  mentioned. 

By  the  agreement,  dated  the  16th  November,  1&11, 
the  defendant  Smith  assigned  to  Hicks  all  his  interest  in 
the  sale  of  licences  in  the  town  and  neighbourhood  of 
Birmingham,  and  other  places  mentioned  in  the  agree- 
ment. 

There  was  contradictory  evidence  as  to  whether  the 
plaintiff  had  notice  of  the  situation  of  Smith  when  he 
contracted  with  the  defendants.  It  was  proved,  that 
the  plaintiff  attended  by  appointment  at  Sir  George 
Duckett's  banking-house,  about  the  18th  of  March,  1831?, 
at  which  time  and  place  all  the  defendants  were  pre- 
sent, and  that  the  plaintiff  then  offered  to  pay  the 
sum  of  1000/.,  part  of  the  entire  consideration,  by  means 
of  the  bill  of  exchange  now  produced ;  and  according 
to  the  plaintiff's  statement  in  his  affidavit,  made  in  sup- 
port of  the  foregoing  motion,  the  bill  was  seen  and  not 
objected  to  by  the  defendant  Smith,  and  nothing  was 
said  as  to  his  limited  interest  in  the  concern.  The  defen- 
dants. Smith  and  Todd,  however,  by  their  counter-affida.- 
vits,  swore  that  it  was  distinctly  stated  to  the  plaintiff  at 
the  meeting,  that  Smith  had  parted  with  all  his  interest  in 
the  patent,  so  far  as  affected  the  plaintiff's  right.  With 
respect  to  the  bill  of  exchange,  the  defendant  Smith  swore 
that  it  was  drawn  by  the  plaintiff  without  his,  the  defen- 
dant's, sanction  or  privity,  but  that  it  was  afterwards  in- 
dorsed to  him  specially  by  the  other  defendants,  as  a 
security  for  a  sum  for  which  they  had  rendered  him  liable 
to  Messrs.  Duckett,  and  that  he  subsequently  indorsed  it, 
not  as  a  part  of  the  indorsement  for  procuration,  but 
solely  to  acquit  the  indorsement  made  to  him  or  his  order. 

Mr.  Knightf  Mr.  Spence,  and  Mr.  Blunt,  for  the  plain- 
tiff.— On  the  evidence,  it  is  clear  that  there  was  a  joint 
interest  in  the  defendants  in  the  patent  and  all  its  profits. 
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They  receive  the  money  jointlyi  they  enter  into  joint  co- 
venantflj  they  bring  a  joint  action^  and  they  put  in  a  joint 
answer.  On  the  other  side  there  is  only  the  agreement 
of  November^  1831 ,  and  a  conversation,  in  which  it  is 
stated,  but  contradicted,  that  Smith  told  the  plaintiff  he 
had  parted  with  his  interest.  Supposing  the  joint  interest 
to  be  clearly  made  out,  it  surely  cannot  be  contended  that 
a  joint  interest  in  a  patent  is  not  a  partnership.  To  what 
is  the  law  of  partnership  to  be  extended,  if  not  to  a  joint 
interest  in  a  patent  for  baking  bread?  Holmes  y.Hig^ 
gins  (a),  Dry  v.  BosweU{b)^  and  Green  v.  Beesley{c)t  are 
authorities  to  shew,  that  the  general  law  of  partnership  is 
not  to  be  confined  to  buying  and  selling  goods,  but  to  all 
sorts  of  speculations.  Here  the  benefits  received  were 
proved  to  be  joint,  and  the  payments  proved  to  be  joint; 
but,  suppose  even  that  it  was  proved  that  there  was  no 
partnership,  that  the  payments  were  several,  that  Smith 
had  received  nothing,  and  had  ceased  to  have  any  interest, 
and  that  the  only  money  paid  had  come  to  Hicks  alone, 
might  not  the  plaintiff  still  say  that  the  parties  who  had 
led  him  into  this  difficulty  were  several  persons,  of  whom 
Smith  was  one,  and  might  he  not  fairly  and  reasonably 
argue  that  Smith  was  bound  to  indemnify  him  ? 

Mr.  Wigram,  Mr.  Lynch,  and  Mr.  Heaihfield,  for  the 
defendants. — If,  by  means  of  Hicks's  fraud,  the  other  de- 
fendants had  been  benefited  at  the  plaintiff's  expense, 
they  would  have  been  clearly  bound  to  refund.  '*  But 
then,"  as  your  Lordship  observed  in  your  judgment  at  the 
hearing,  "  the  other  defendants  are  not  affected  directly 
or  indirectly  with  that  fraud,  and  have  only  received  their 
proportional  shares  of  the  money  through  Hicks."  The 
conclusion  which  your  Lordship  drew  from  these  facts 


(a)  1 B.  &  C.  74 ;  2  D.  &  R.196.         (c)  2  Scott,  164 ;  2  Bing.  N.  C. 
(6)  1  Camp.  330.  109. 
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1837-  waS|  that  the  parties  were  liable  only  in  proportion  to  the 
monies  actually  received.  Your  Lordship's  judgment  as 
to  the  separate  liabilities  was  applicable  to  all  the  defen* 
dants,  and  did  not  depend  solely  upon  the  circumstances 
relating  to  Smith.  What  then  has  altered  the  situation 
of  the  parties  since  the  hearing?  Not  the  biQ  of  ex- 
change, because  it  is  evident  that  the  partnership  had 
made  Smith  liable  for  monies  overdrawn  by  them,  and  had 
given  him  the  bill  in  payment.  Nor  can  it  be  said  that 
Smith  is  inconsistent  in  any  of  his  statements.  It  is  true 
that  he  remainedi  at  law,  assignee  of  the  patent,  but  be 
had  parted  with  his  interest  in  the  licences  in  particular 
districts;  and  the  plain tiiS* knew  that  fact  Even  if  he  did 
not  know  that,  he  knew  that  the  defendants  had  each  a 
separate  interest  in  the  patent,  as  tenants  in  common  j 
and  the  question  is,  whether,  under  such  circumstances, 
the  fraud  affects  any  but  those  who  received  the  money. 
The  plaintiff  knew  that  Hicks  was  the  original  patentee, 
and  that  there  had  been  an  assignment  of  Hicks's  sole 
interest,  so  as  to  give  a  participation  to  the  other  three* 
It  is  not  questioned  that  the  parties  had  several  interests 
in  the  patent.  Admitting,  therefore,  that  this  was  a  spe- 
cies of  partnership,  how  were  they  answerable  for  each 
other's  frauds?  In  the  common  case  of  a  partnership, 
there  is  a  general  dealing,  and  thence  there  is  a  general 
authority  on  each  partner  to  act  for  his  co-partners.  But 
it  is  otherwise  where  the  parties,  being  tenants  in  com- 
mon of  a  particular  thing,  agree  to  divide  the  profits.  If 
the  plaintiff  could  say  that  every  act  of  Hicks  was  the  act 
of  these  defendants,  they  would  of  course  be  liable}  but 
here  Hicks  was  a  partner  only  for  particular  purposetf 
and  therefore  it  is  impossible  to  make  him  an  agent  for 
the  others  to  the  extent  of  committing  this  fraud.  If  I 
appoint  an  agent,  whatever  he  does  within  the  limits  of  his 
agency  I  am  bound  by.  But  suppose  the  agent  commit  a 
fraud  not  within  the  limits  of  his  agency,  I  am  not  liable 
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for  the  misapprehension  of  a  third  person  that  he  acted  1837. 
within  those  limits.  When  he  is  out  of  those  limits  he 
cannot  affect  me.  The  plaintiff  says,  a  fraud  is  committed 
by  your  agent.  I  say,  he  is  not  my  agent;  the  ground  of 
the  suit  negatives  an  agency.  I  have  been  as  much 
cheated  as  you.  Payment  to  him  is  no  payment  to  me, 
and  yoQ  must  prove  actual  receipt  by  me  in  order  to 
charge  me.  [Alderson,  B. — The  question  is^  whether 
subsequent  receipt  does  not  make  him  an  agent.]  Upon 
the  supposition  that  this  is  an  ordinary  partnershipi  it 
would  be  so;  but  here,  not  only  is  the  interest  of  the 
parties  several,  but  it  is  not  even  a  case  of  trading.  The 
parties  do  not  work  the  patent,  and  the  profits  which  they 
derive  from  it  are  not  received  in  the  ordinary  manner  of 
profits.  In  the  case  of  an  ordinary  partnership,  parties 
deal  with  the  partners  on  the  credit  of  each,  but  it  is 
otherwise  where  they  deal  with  the  joint  proprietors  of  a 
chattel.  The  joint  owners  of  a  licence  must  join  for  con- 
formity in  receipts,  but  the  money  is  received  severally, 
and  that  takes  it  out  of  the  rule  relating  to  a  mixed  fund, 
where  each  party  is  liable  for  the  whole.  This  is  like  the 
case  of  trustees,  of  whom  they  only  are  charged  who  ac- 
tually receive.  If  it  were  a  partnership  transaction,  pay- 
ment to  Hicks  alone,  without  the  knowledge  of  the  others, 
would  render  the  others  liable;  it  would  not  be  necessary 
to  shew  a  joint  receipt.  It  is  clear,  from  the  acts  of  the 
parties,  that  this  was  not  a  transaction  of  giving  credit  as 
to  an-  ordinary  partnership,  but  a  mere  naked  payment. 
The  deed  of  March,  1832,  does  indeed  recite  that  the 
parties  were  jointly  interested;  but  the  grant  of  the  licence 
is  not  joint,  but  according  to  their  respective  shares;  and 
in  regard  to  the  bill  of  exchange,  if  this  were  a  common 
partnership,  where  was  the  necessity  for  a  special  indorse- 
ment ?  Upon  the  whole,  it  is  submitted,  that  if  the  plain- 
tiff knew,  as  he  clearly  did,  that  the  defendants  were  in- 
terested in  this  patent  severally,  in  some  proportions, 
though  in  what  proportions  he  might  be  ignorant,  that  is 
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sufficient  to  exclude  the  notion  of  his  dealing  with  an 
ordinary  partnership;  and  in  that  case,  it  will  be  impos- 
sible to  follow  these  monies  into  the  hands  of  any  person, 
except  him  who  benefits  by  the  fraud. 

Mr.  Knight,  in  reply. — Cases  of  ordinary  partnership 
are  not  confined  to  actual  trade.  Horsing  a  coach  is  a 
mere  agency;  so  is  an  interest  in  a  railway  scheme,  or  in 
working  a  vessel.  Where  a  vessel  is  worked  for  an  ad- 
venture,  the  adventurers  are  partners  as  to  that.  Here 
the  defendants  are  jointly  interested  in  the  profits  of  this 
patent,  and  that  constitutes  an  ordinary  partnership. 
Their  interests  may  be  indeed  in  certain  respects  quali- 
fied, but  the  general  partnership  interest  remains  qualified 
only  as  to  certain  terms.  Their  own  deed  provides  that 
the  profits  shall  be  divided  amongst  them,  according  to 
their  respective  interests.  It  alleges  a  joint  interest,  and 
the  covenants  to  pay  are  joint.  If  Smith  was  a  mere 
partner  for  conformity,  why  should  he  take  the  covenants 
to  pay?  The  covenants  to  pay  are  with  the  four,  and  to 
pay  to  the  four.  The  subsequent  conversion,  if  it  took 
place,  amounts  to  nothing.  He  was  bound  in  the  first 
instance,  and  cannot  be  afterwards  heard  to  say  that  he 
was  not  bound. 

June  2Ut.  Alderson,  B. — I  have  again  maturely  considered  this 
case.  I  intimated  in  the  course  of  the  argument,  after 
having  fully  heard  the  acute  observations  of  the  counsel 
for  the  defendants,  that  I  saw  no  reason  to  change  the 
opinion  I  before  delivered  on  the  main  question  in  this 
cause.  I  was  then,  and  I  still  am  satisfied  that  the  plain* 
has  made  out  a  case  of  fraud  entitling  him  to  relief  in  a 
court  of  equity.  The  extent  of  that  relief  was  the  subject 
of  his  petition  for  a  rehearing,  and  upon  that  I  now  pro- 
pose  to  give  my  revised  opinion. 

It  seems  to  me  clearly  established,  as  it  did  before,  that 
the  rest  of  the  defendants  had  no  knowledge  of  the 
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fraudulent  misrepresentations  made  by  Hicks ;  but  the 
money  paid  by  the  plaintiff  in  consequence  of  those  mis- 
representations! has  been  paid  to  all  under  a  joint  contract 
by  all,  and  they  have  all  signed  the  receipt.  As  to  Todd 
and  Watson,  there  is  nothing  to  shew  any  knowledge  by 
the  plaintiff  of  their  particular  interests ;  and  even  as  to 
Smithi  I  think,  that,  on  the  former  occasion,  I  placed 
too  much  reliance  on  the  circumstance  spoken  to  by 
Mr.  Todd.  On  more  full  consideration,  I  am  satisfied 
that  in  this  respect  my  judgment  was  erroneous;  and 
that,  what  would  unquestionably  have  been  the  rule  at 
law,  ought  also  to  be  considered  the  rule  in  equity.  At 
law,  they  would  all  have  been  equally  bound  to  repay  in 
solido  to  the  plaintiff  the  money  received  from  him  upon 
a  consideration  which  had  failed  altogether.  This  was 
my  own  impression  when  I  first  heard  the  cause. 

I  am  now  satisfied  that  the  decree  must  be  varied  as  to 
the  3000/.  paid,  by  directing  that  it  be  repaid  by  the 
defendants ;  and  that  the  plaintiff  is  entitled  generally  to 

the  costs  of  the  suit. 

Decree  accordingly. 


1837. 


With  respect  to  the  degree  of 
notice  with  which  it  is  requisite 
for  the  partner  to  fix  the  credi- 
tor, in  order  to  extinguish  the  or- 
dinary partnership  liability,  there 
is  no  distinction  in  principle  be- 
tween general  partnerships  and 
partnerships  in  particular  trans- 
actions. In  either  case,  the  ques- 
tion, whether  the  creator  had 
ro)U(rtic<tve  notice  of  limited  liabi- 
lity, will  depend  on  the  question 
whether  the  transaction  which 
gives  occasion  to  the  doubt  was 
within  the  scope  and  usual  course 
of  the  partnership  dealings.  ^  All 
partaerslups/'  sa3r8  Chancellor 
Kent,  **  are  more  or  less  limited. 
There  is  none  that  embrace,  at 
the  same  times,  every  branch  of 


business,  and  when  a  person  deals 
with  one  of  the  partners  in  a  mat- 
ter not  within  the  scope  of  the 
partnership,  the  intendment  of 
law  will  be,  unless  there  be  cir- 
cumstances or  proof  in  the  case  to 
destroy  the  presumption,  that  he 
deals  with  him  on  his  private 
account,  notwithstanding  the  part- 
nership name  be  assumed.  The 
conclusion  is  otherwise,  if  the 
subject-matter  of  the  contract 
was  consistent  with  the  partner^ 
ship  business;  and  the  defend- 
ants, in  that  case,  would  be  bound 
to  shew  that  the  contract  was  out 
of  the  regular  course  of  the  part- 
nership dealings."  Kent's  Com- 
mentaries, Vol  3,  p.  42,  drd  ed. 
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Feb.  22nd. 


Gumming  v.  Prescott. 

X  HIS  was  a  suit  institutedoy  the  creditors  of  the  late 
Charles  Elton  Prescotti  Esq.,  for  the  administration  of  his 
assets ;  and  the  question  was^  whether  a  person  of  the 
name  of  Stedman  was  entitled  to  a  Ken  on  ten  shares 
(personal  property)  in  the  West  Middlesex  Water  Works 
Company^  standing  in  the  name  of  Prescott,  as  a  security 
for  a  debt  of  1033/.  I2s.  2d.,  alleged  to  be  due  from  Pres- 


A.  and  B.  were 
directors  in  the 
W.  M.  Water- 
worlcs  Com- 
pany, in  which 
no  shareholder 
can  act  as  a 
director  with- 
out holding 
ten  ahares.     A. 
and  B.  being 

thcrtte/ad"^"'  cott  to  Stedman.  The  claim  in  question  had  been  brought 

▼anced  to  the 
former  seTeral 
sums  of  money. 
The  last  of 
these  advances 
was  made  on 
the  23rd  July, 


before  the  Master  upon  the  petition  of  Stedman,  praying 
to  have  the  benefit  of  the  lien.  Stedman  likewise  tendered 
an  affidayit  of  the  debt,  but  the  Master  rejected  that 
evidence.  The  Master,  however,  allowed  the  claim  upon 
1829,  on  which    the  testimony  of  several  witnesses  to  the  followint;  cir* 

day  A.  delivered  ^ 

to  B.  an  order      CUmstancCS. 
upon  the  Secre* 
tary  of  the 
Company  to 
transfer  A.'s 
ten  shares  into 
B/s  name.     B. 
did  not  at  that 
time  make  use 
of  the  order, 
and  A.  conti- 
nued to  act  aa 
director  until 
his  death,  in 
May,  1832. 
A. 'a  affairs  be- 
ing insolTcnt, 
and  a  suit  hav- 
ing been  insti- 
tuted for  the 
administration 
of  his  assets,  B. 
then  served  the 


Prescott  and  Stedman  were  both  directors  of  the  West 
Middlesex  Water  Works  Company,  and  were  on  terms 
of  great  intimacy.  Divers  sums  of  money  had  on  various 
occasions  been  advanced  by  Stedman  to  Prescott^  and 
the  last  of  such  sums,  namely,  400/.,  was  advanced  on  the 
23rd  July,  1829,  on  which  day  Prescott  wrote  and  de- 
livered to  Stedman  the  following  order  upon  the  secretary 

of  the  company. 

«'  July  SSrd,  18£9. 

'*  My  dear  Sir, — ^Transfer  my  ten  shares  in  the  West 
Middlesex  Water  Works  Company  into  Mr.  Stedman's 
name.  ''  C.  £.  Prescott. 

"  To  M.  K.  Knight,  Esq.,  Secretary,  &c." 

order  of  trans* 

fer  on  the  secretary,  and  presented  his  petition  In  the  suit,  claiming  an  equitable  lien  on  A.'f  ten 

shares  for  the  amount  of  his  advances,  with  interest: — Held,  that  these  drcumstances  were  ooC 

BuflBdent  to  shew  an  intention  to  create  a  lien  on  the  shares;  and,  consequently,  B.'s  daim  waa 

rejected. 

Mortgagee  of  shares  in  a  company  most  give  notice  of  his  incumbranee  to  the  secretary,  or  his 
lien  will  be  lost,  as  against  a  subsequent  purchaser  for  valuable  consideration  without  notice. 

Where  the  qualification  of  a  party  to  act  as  a  director  of  a  company  consists  in  his  being  the 
proprietor  of  a  certain  number  <^  shares,  the  qualifloation  will  not  be  lost  by  a  nortgagt  of  tiMat 
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Prescott's  qualification  as  director  depended  on  his  18d7. 
holding  the  above-mentioned  ten  shares;  and  notwith- 
standing the  order  so  given  for  a  transfer  of  his  shares,  he 
continued  to  act  as  director  until  his  death  in  May,  18dS. 
In  factj  the  order  was  never  acted  upon  by  Stedman  until 
that  time.  Upon  Prescott's  death,  Stedman  sent  the  fol- 
lowing notice  to  the  Secretary  of  the  Company : — 

**  Sir, — I  beg  to  inform  you  that  the  ten  shares  which 
are  standing  in  the  books  of  the  Company  in  the  name  of 
the  late  C.  E.  Prescott,  Esq.,  were  by  him,  in  his  life- 
time, charged  with  the  payment  to  me  of  divers  sums  of 
money  advanced  and  lent  by  me  to  him,  amounting  alto- 
gether to  the  sum  of  1,0S3/.  I2s.  2cL^  with  interest  there- 
on ;  and  that  the  accompanying  authority  from  the  late 
C.  E.  Prescott  to  you  to  transfer  such  shares  into  my 
name  was  accordingly  given  by  him  to  me.  I  therefore 
hereby  give  you  notice  of  such  my  charge,  and  of  my 
intention  to  call  for  a  legal  transfer  of  such  shares  from 
the  representatives  of  the  late  C.  E.  Prescott,  Esq.,  to 
me,  and  in  the  meantime  I  have  to  request  you  will  not 
transfer  the  shares,  nor  pay  any  dividends  due  or  to  be- 
come due  thereon,  to  any  person  other  than  to  me  or  my 
order. 

*^  A.  Stedman. 
"  To  M.  K.  Knight,  Esq.,  Secretary,  &c." 

Upon  these  facts  the  Master  found  that,  inasmuch  as 
the  last  of  the  several  sums  lent  had  been  advanced  on 
the  same  day  on  which  the  order  for  the  transfer  was 
given,  that  order  was  to  be  considered  as  a  valid  agree- 
ment for  the  transfer  of  the  ten  shares,  and  an  available 
security  in  the  hands  of  Stedman. 

To  this  report  exceptions  were  taken. 

Mr.  Twiss,  and  Mr.  Teed,  for  the  exceptions. — The 
letter  of  the  23rd  July,  18^,  did  not  amount  to  a  transfer. 
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1837-         If  Prescott  had  put  into  Steclinan*8  hands  the  shares  and 

^        ^         the  title-deeds  relating  to  thern^  it  might  be  a  transfer  in 

«'  equity,  if  consistent  with  the  terms  of  the  act.     But  it  is 

Pebbcott* 

the  gist  of  Stedman's  ease,  that  he  kept  the  order  for  a 

transfer  of  the  shares  in  his  pocket.  One  of  the  objects 
of  the  act  was  to  give  a  shareholder  a  common  interest; 
for  it  says,  not  only  that  no  proprietori  but  that  no  di- 
rector shall  act  without  having  ten  shares.  Now,  if  Pres- 
cott was  not  the  real  owner  of  these  shares,  but  a  trustee 
only  for  Stedman,  while  at  the  same  time  he  continued  in 
the  directorship,  that  transaction  was  a  fraud  upon  the 
act,  and  the  Court  will  not  give  effect  to  it.  Admitting, 
however,  that  such  a  transfer  as  this  might  be  made, 
there  is  no  sufficient  evidence  of  a  valid  consideration  for 
it.  No  consideration  appears  on  the  order  itself;  and  the 
only  evidence  of  the  loan  having  been  made  is  the  declara- 
tion made  by  Prescott  as  to  the  400/. 

Mr.  Lane,  for  the  administratrix  of  Prescott. 

Mr.  Sitnpkinson,  and  Mr.  DucJcworth^  for  Stedman. — 
The  latter  part  of  the  argument  on  the  other  side  is  not 
warranted  by  the  Master's  report.  It  is  a  discussion  on 
the  evidence  which  led  the  Master  to  find  that  the  sums 
were  advanced  and  lent  by  Stedman  to  Prescott.  He 
finds  the  advance  of  divers  sums  of  money  at  various  times, 
and  the  giving  the  note  or  the  direction  to  transfer,  and 
he  finds  that  such  transactions  amoiiht  to  an  agreement 
to  transfer.  Now,  the  exceptions  admit  the  finding  as  to 
the  loans  to  be  a  proper  finding.  They  do  not  impeach 
the  finding  of  the  facts,  but  only  the  conclusion  which  the 
Master  has  drawn.  It  is  true,  that  if  the  Master  had 
admitted  the  affidavit  of  Stedman,  (which  he  ought  to 
have  done),  the  case  would  have  been  stronger  in  Sted- 
man's  favour;  but,  upon  the  whole,  the  evidence  is  a  suf* 
ficient  foundation  for  the  Master's  report. 
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With  respect  to  the  objection  to  the  mode  of  transfer, 
it  is  clear  that  the  act  does  not  prevent  equitable  contracts 
in  regard  to  shares.  It  might  as  well  be  said  that  there 
can  be  no  equitable  contract  in  regard  to  stock.  The  act 
of  Parliament  only  prescribes  the  legal  form  of  the  trans* 
fer  (a).     [The  Lord  Chief  Baron. — Suppose  Prescott  had 


1S37. 

CUMMIMO 

Pebscott. 


(a)  By  the  29th  section  of  the 
Stat.  46  Geo.  3,  c.  cxix.,  under 
which  the  West  Middlesex  Water- 
works Company  is  constituted,  it 
is  enacted,  that  it  shall  be  lawful 
for  the  several  proprietors  of  that 
undertaking,  his,  her,  or  their  re- 
spective executors,  administra- 
tors, and  assigns,  to  sell  and  dis- 
pose of  any  share  or  shares  to 
which  he,  she,  or  they  may  be 
entitled  therein,  subject  to  the 
rules  and  conditions  in  the  act 
mentioned.  The  act  then  pre- 
scribes a  form  of  conveyance  of 
the  shares,  and  provides  that  on 
every  sale  the  deed  of  conveyancCi 
being  duly  executed,  shall  be  kept 
by  the  purchase'  or  purchasers, 
after  the  clerk  of  the  Company 
shall  have  entered  in  the  books  a 
memorial  of  such  transfer  and 
sale,  for  the  use  of  the  Company, 
and  have  testified  or  endorsed  the 
entry  of  such  memorial  on  the 
said  deed  of  sale  or  transfer ;  and 
until  such  memorial  shall  have 
been  made  and  entered  as  above 
directed,  such  purchaser  or  pur- 
chasers shall  have  no  part  or  share 
of  the  profits  of  the  said  under- 
taking, nor  any  interest  for  such 
share  or  shares  paid  to  him,  her, 
or  them,  nor  any  vote  in  respect 
thereof  as  a  proprietor  or  pro- 
prietors of  the  said  undertaking. 


The  ddrd  section,  reciting,  that 
where  the  original  subscriber  of 
one  or  more  share  or  shares  in 
the  undertaking  shall  die,  become 
insolvent  or  bankrupt,  or  go. out 
of  the  kingdom,  or  shall  transfer 
his  right  and  interest  to  some 
other  person,  and  no  register  shall 
have  been  made  of  the  transfer 
thereof  with  the  said  clerk,  as  di* 
rected  by  the  act,  it  may  not  be 
in  the  power  of  the  Company  to 
know  who  is  the  proprietor  of 
such  share  or  shares,  in  order  to 
bring  any  action  or  actions  against 
him,  her,  or  them,  for  the  calls  on 
such  shares,  or  for  the  purpose  of 
safely  paying  him,  her,  or  them 
the  interest  or  dividends  to  which 
he,  she,  or  they  may  be  entided  by 
virtue  thereof,  enacts,  that  in  all 
such  cases  where  the  right  and 
property  in  one  or  more  share  or 
shares  in  the  said  undertaking 
shall  pass  from  the  original  pro- 
prietor thereof  to  any  other  per- 
son or  persons  by  any  other  legal 
means  than  by  a  transfer  or  con* 
veyance  thereof  as  herein  direct- 
ed, an  affidavit  shall  be  made  and 
sworn  to  by  two  credible  persons 
before  one  of  his  Majesty's  jus- 
tices of  the  peace,  stating  the 
manner  in  which  such  share  or 
shares  hath  or  have  passed  to  such 
other  person  or  persons ;  and  such 
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given  Stedman  a  power  of  attorney  to  transfer  the  shares, 
and  the  latter  had  kept  it  in  his  possession  till  Prescott'a 
death.]  The  power  would  have  expired,  but  a  court  of 
equity  would  give  it  effect.  [The  Lord  Chief  Baron. — If 
Prescott  had  said,  I  give  you  the  power  of  attorney^  but  I 
rely  upon  your  not  using  it  till  you  see  occasion;  if  you 
see  me  likely  to  fail,  or  from  any  other  cause  you  suspect 
me,  then  use  it,  but  not  else, — would  not  that  agreement 
have  been  limited  to  the  life  of  the  parties?  As  against 
the  individual  who  gave  the  option,  the  creditor  might 
have  enforced  it ;  but  when  the  jus  tertii  intervenes,  he 
cannot.  The  moment  a  man  dies,  his  creditors  become 
interested  in  his  assets.]  The  Master  has  found  that  this 
is  an  existing  agreement.  Suppose  I  agree  to  make  a 
mortgage,  but  the  agreement  is  not  enforced  in  my  life- 
time,—can  it  be  said  that  it  will  not  be  an  equitable  mort- 
gage after  my  decease?  This  is  an  equitable  agreement 
to  transfer,  and  it  is  as  binding  as  if  he  had  said — ''  I 
hereby  agree  to  transfer."  [The  Lord  Chi^  Baron. — If 
Stedman  had  delivered  this  order  to  Knight,  the  case 
would  have  been  clear;  but  he  keeps  it  in  his  pocket. 
Suppose  a  man  desires  his  attorney  to  prepare  a  mortgage 
to  A.  B.,  and  A.  B.  lends  the  money,  but  keeps  the  draft 
of  the  mortgage  in  his  pocket  until  his  death,  is  that  suflB« 
cient  evidence  of  an  agreement  to  mortgage  ?  If  he  died 
next  day,  it  would  be  evidence.  But  suppose  he  kept  it 
four  or  five  years,  would  that  be  the  same  thing?]     We 

affidavit  shall  be  transmitted  to  the  names  of  the  proprietors,  and 

the  clerk  of  the  Company,  to  the  the  number  of  their  Bhares,  shall 

intent  that  he  may  enter  and  re-  be  entered  in  a  book,  and  sealed 

gieter  the  name  or  names  of  every  certificates,  specifying  the  share 

such  new  proprietor  or  proprie-  or  shares  to  which  they  may  be 

tors  In  the  register  book,  or  list  entitled ;   such  certificate  to  be 

of  proprietors  in  the  said  under-  the  evidence  of  the  title  of  each 

taking,  to  be  kept  in  the  office  of  proprietor,  but  the  want  thereof 

the  said  clerk.  not  to  hinder  or  prevent  him  from 

The  32nd  section  enacts,  that  selling  or  disposing  thereof. 
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submit  that  it  would  be  so;  the  only  question  being,  whe-        1837. 

ther  the  delay  would  amount  to  sufficient  evidence  of     c^^^j^^^ 

abandonment.     [The  Lord  Chief  Baron.— Or  to  sufficient     _    •• 

Prescott. 
evidence  that  it  was  not  an  unqualified  agreement, — that 

it  was  qualified  by  circumstances  which  we  ought  now  to 
know.]  Taking  the  case  in  both  points  of  view,  we  submit, 
first,  that  the  delay  is  no  evidence  of  the  agreement  having 
been  qualified.  Whatever  the  delay,  it  can  be  no  evidence 
that  the  security  was  intended  for  life  only,  any  more  than 
for  any  other  period.  It  is  not  likely  that  so  fragile  a 
security  should  be  for  life  only.  Nor,  by  parity  of  rea- 
soning, can  the  delay  be  evidence  of  any  other  qualifica- 
tion. Besides,  the  Master  has  found  that  money  has 
been  paid  under  the  agreement.  Upon  the  other  point, 
that  of  abandonment,  the  circumstances  stated  by  the 
Master  are  sufficient  to  rebut  any  such  presumption 
arising  from  length  of  time;  for  he  expressly  finds  that 
the  parties  were  very  intimate,  and  that  if  the  shares  had 
been  assigned  in  a  formal  manner,  Prescott  would  have 
been  deprived  of  his  directorship.  It  is  said  that  the  ar- 
rangement in  that  respect  was  a  fraud  upon  the  public; 
but,  if  it  were,  it  is  not  such  a  fraud  as  this  Court  can 
notice.     It  is  not  against  public  policy. 

Mr.  Titisif  in  reply. — With  respect  to  the  nature  of 
this  security,  no  observation  can  be  more  just,  than  that 
it  was  in  the  nature  of  a  power  of  attorney.  At  law  it 
ceased  on  the  death  of  the  party.  In  equity,  it  might  be 
enforced  notwithstanding  the  death  of  the  party,  if  it 
could  be  shewn  that  it  was  meant  to  be  made  available 
against  his  representatives.  But  it  lies  on  them  who  seek 
this  equity  to  shew  the  facts.  They  are  not  entitled  to 
rely  on  presumptions,  but  must  produce  solid  proof  by 
means  of  positive  testimony.  .  There  are  many  cases  in 
which  Stedman  might  have  been  entitled  to  maintain  this 
claim,  but  his  proofs  are  wanting.    This  paper^  which 
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1837*        never  came  into  the  hands  of  Knight,  must  be  considered 
CuMMiiia      ^®*^  '^y  ^^^  operation  of  lajwie  of  time.     It  was  never 
V.  meant  to  be  ambulatory  for  so  long  a  period.     It  may  be 

that  there  was  an  option  to  Stedman  either  to  consider 
himself  as  a  purchaser  in  fall  of  the  shares,  or  not  to  call 
for  a  transfer  of  the  shares,  but  to  retain  a  general  right 
of  calling  on  Prescott  to  pay  the  debt.  But,  whatever 
the  right  was,  it  should,  after  such  a  lapse  of  time,  be 
made  manifest.  Stedman^s  case  is  much  weaker  than  that 
put  by  your  Lordship,  of  an  intended  mortgage,  and  the 
title-deeds  placed  in  the  hands  of  the  attorney;  for  here 
the  paper  was  not  put  in  the  hands  of  the  person  who  was 
the  proper  party  to  hold  it. 

The  Lord  Chief  Baron. — I  must  deal  with  this  case 
as  if  Stedman  had  filed  a  bill  against  the  representatives 
of  Prescott,  calling  upon  them  to  transfer  these  shares  to 
him  in  compliance  with  a  specific  contract  to  that  effect. 
The  difficulty  which  I  feel  is,  to  separate  from  my  judg- 
ment the  impressions  received  from  Stedman's  affidavit; 
but  I  am  bound  to  do  so,  and  to  treat  that  affidavit  in  no 
other  way  than  the  bill,  which  I  could  not  read  or  look  at 
as  evidence,  though  it  might  be  used  for  the  purpose  of 
drawing  any  inference  or  argument  from  it  which  could 
be  reasonably  suggested. 

When  a  man  comes  into  a  court  of  equity  for  relief,  he 
must  make  out  his  case  by  the  proof  of  such  circumstances 
aa  require  no  further  explanation  by  means  of  mere  con* 
jecture.  If  there  had  been  clearly  some  contract  in  this 
case,  which,  though  purporting  to  be  for  an  equitable 
lien,  was  attended  with  circumstances  raising  some  doubt 
as  to  its  full  extent  or  meaning,  the  party  might  possibly 
have  been  allowed  to  introduce  evidence  to  remove  the 
ambiguity;  but  in  this  case  one  is  at  liberty  to  conceive 
many  reasons  why,  if  there  was  any  agreement  at  all,  it 
was  not  intended  to  be  an  equitable  lien.    I  do  not  say  it 
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was  not  so,  or  that  it  was  not  a  just  conclusion  of  the 
Master^  that  the  order  to  Knight  to  transfer  the  shares 
had  some  connexion  with  the  loan  of  the  400/. ;  but^  whe« 
ther  or  not  there  was  a  specific  contract  that  the  transfer 
should  be  a  security  for  this  loan,  is  the  question.  Taken 
by  itselfy  the  direction  to  transfer  contains  no  contract  at 
all*  Had  it  not  been  the  fact  that  the  400/.  was  lent  upon 
the  day  on  which  the  note  containing  the  direction  is 
dated,  what  inference  could  be  drawn  from  that  paper  in 
favour  of  the  alleged  equitable  lien  ?  I  can  collect  no* 
thing  from  the  transaction,  but  some  uncertain  under- 
standing, which  had  not  been  acted  upon  by  the  parties 
for  three  years.  Though  I  may  presume  that  this  order 
had  some  connexion  with  the  loan,  am  I  bound  to  pre- 
8ume»  on  behalf  of  a  gentleman  coming  into  a  court  of 
equity,  that  there  was  an  agreement  to  execute  at  all 
events  a  transfer  of  these  shares?  If  I  could  imagine  any 
cause,  or  rather,  if  I  could  account  with  any  certainty  for 
the  delay  in  putting  this  paper  into  the  hands  of  Knight, 
the  difficulty  might  be  removed ;  but  if  any  one  conjecture 
upon  the  subject  is  equally  probable  with  any  otheri  is 
there  any  rule  in  equity  (not  to  say  in  common  sense)  why 
I  should  enforce  this  claim?  In  the  case  of  an  equitable 
mortgage,  the  title-deeds  are  in  the  hands  of  the  party 
who  claims  the  lien.  Here,  in  order  to  enforce  the  claim 
of  a  party  not  using  due  diligence,  I  am  called  upon  to 
presume  a  contract  of  a  specific  character,  which  he  could 
immediately  enforce.  There  are  many  circumstances  under 
which  the  contract  may  have  been  made,  so  as  to  be  only 
available  conditionally.  The  parties  being  intimate  friends, 
I  can  easily  conceive  that  one  might  say  to  the  other,  I 
don't  desire  to  part  with  these  shares,  but  here  b  an  order 
for  their  transfer,  and  if  I  don't  pay  interest  half-yearly 
for  the  sums  I  owe  you,  then  enforce  it.  Could  he  en- 
force that  contract  in  a  court  of  equity?  As  long  as 
interest  was  paid  be  could  not.    Again,  let  me  suppose 
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18d7.  this  case:  One  party  might  very  well  say  to  the  otberi  I 
don't  like  to  part  with  the  directorshipi  but  I  give  you  this 
order^  upon  the  understanding  that  you  may  enforce  it  in 
case  I  part  with  some  other  property,  and  thereby  lead 
you  to  suspect  that  I  may  be  in  difficult  circumstances.  I 
am  proprietor  of  certain  East  India  shares;  if  I  am  com^ 
pelled  to  sell  them,  enforce  this  security;  if  not,  keep  it. 
The  party  giving  the  security  then  dies,  and  the  shares 
are  not  sold:  the  condition  for  enforcing  the  security  does 
not  take  place,  and  the  liability  under  it  is  at  an  end. 

These  are  some  of  the  difficulties  in  the  way  of  de- 
creeing this  to  be  an  equitable  contract;  but  there  is 
another,  which  is  by  no  means  unimportant  If  Prescott 
had  intended  this  to  be  a  security  by  way  of  equitable 
lien,  nothing  would  have  been  more  easy  than  for  him  to 
have  given  notice  to  Mr.  Knight,  the  secretary,  not  to 
transfer  the  shares  without  Stedman's  consent.  If  he  had 
so  done,  and  Knight  had  transferred  them  without  such 
consent,  he  would  have  been  a  very  unfaithful  secretary. 
Prescott  would  have  remained  proprietor  of  the  shares 
till  he  had  actually  passed  them  out  of  his  hands,  and  the 
notice  to  Knight  would  not  have  deprived  him  of  his  di- 
rectorship. As  the  case  now  stands,  it  appears  that 
Prescott  might  have  sold  these  shares  at  any  time,  and  no- 
thing but  a  notice  to  Knight  could  have  prevented  it  (a). 
Under  such  circumstances,  the  difficulty  is  in  proving  that 
there  was  a  special  contract  that  these  shares  should  be  a 
security  for  this  money;  and  I  do  not  think  that  this  is  a 
consideration  which  can  be  left  out  of  the  case.  It  would 
be  more  consistent  with  the  honour  of  the  parties  to  con- 
jecture, that  Prescott  was  to  hold  the  shares  till  something 
was  to  take  place  to  give  Stedman  a  right  to  them.  That 
would  certainly  be  more  to  the  honour  of  the  parties,  es- 
pecially as  both  were  directors. 

(a)  See  Deark  v.  HaU,  3  Rubs.  1. 
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No  court  of  equity  will«  in  the  absence  of  all  presump* 
tion  consistent  with  a  contract,  interfere  to  conjecture  a 
contract  to  be  of  such  a  nature,  that  the  parties  intended 
that  one  of  them  should  retain  the  possession  and  appa* 
rent  ownership  of  property,  and  by-and-bye,  when  he  is 
insolvent,  the  other  should  come  forward  to  the  prejudice 
of  creditors,  and  claim  a  specific  security  on  that  property 
by  way  of  equitable  mortgage.  Yet  that  is  Stedman's 
case.  If  I  were  on  a  jury,  I  should  not  of  necessity  make 
such  a  conjecture  in  such  a  case;  and  therefore,  sitting 
here  both  as  judge  and  jury,  though  the  question  comes 
before  me  in  a  different  shape,  I  must  treat  it  in  the  same 
manner.     I  must  say  I  differ  from  the  Master. 


1837. 

COMMINO 

9, 

Prbscott. 


Exceptions  allowed  (a). 


(a)  That  courts  of  equity  will, 
upon  eindence  of  an  intention  to 
create  a  specific  trust  of  personal 
property,  give  effect  to  imperfect 
instruments  relating  to  such  pro- 
perty, as  declarations  of  trust, 
where  a  valuable  consideration 
was  given,  and  will  even  struggle 


to  do  the  same  thing  where  the 
instrument  was  only  voluntary, 
appears  from  Colman  v.  Sarel, 
3  Bro.  G.  G.  12 ;  EUUan  v.  EiU- 
ion,  6  Ves.  662  ;  Cotteen  v.  Miss- 
ing, 1  Madd.  176 ;  Bt^ley  v.  Boul^ 
cott,  4  Russ.  347* 
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1837. 

Feb.  }3ilh 
14th. 

Agreements 
I'Z^pt^^i/t'^iZ^y^nieted  into 

between  an  at- 
torney and  his 
client  for  the 
purchase  by  the 
attorney,  at  an 
under  price,  of 
estates  to  which 
the  client  had 
good  title,  but 
of  which  he  was 
not  in  posses- 
sion, set  aside 
for  fraud  and 
maintenance. 

Where  an  ac- 
count is  de- 
creed to  be 
taken  of  the 
dealings  and 
transactions  be- 
tween an  at- 
torney and  his 
client,  in  the 
course  of  which 
the  attorney  has 
taken  securi- 
ties from  the 
client,  the  at- 
torney must  not 
only  prove  the 
securities,  but 
likewise  the 
consideration 
for  which  they 
were  given. 
Therefore, 
where  a  pro- 
missory note 
was  given  by 
the  client  to 
his  attorney 
under  circum- 
stances of  great 
sospidon,  but 
the  client  was 
unable,  for 
want  of  wit- 
nesses, to 
prove  fraud 
in  the  attorney, 
the  Court,  upon 
decreeing  an 
account  between 
what,  affinnative 


Jones  v.  Thomas. 

XHE  defendant,  James  Thomas,  of  Llandilo,  in  the 
county  ofTCarnarvony  for  some  years  previous  to  the  year 
18S6  acted  as  the  plaintiff's  attorney,  and  in  that  cha- 
racter acquired  and  exercised  great  influence  over  the 
plaintiff,  wiio  was  a  Welsh  clergyman,  totally  ignorant 
of  law,  and  a  relation  of  the  defendant,  being  his  first 
cousin  once  removed. 

In  1820,  Thomas,  being  in  want  of  money,  borrowed 
of  the  plaintiff  the  sum  of  1 16/.  ?«.,  for  which  he  gave 
his  promissory  note,  dated  the  16th  May,  18:^,  and  pay- 
able to  the  plaintiff  on  demand.  A  memorandum  was 
endorsed  on  the  note  to  the  effect,  that  the  money  should 
not  be  called  in  without  three  months'  notice  to  Thomas. 

In  the  year  1823,  Thomas,  being  instructed  by  the 
plaintiff  to  recover  a  small  debt  for  him,  commenced  an 
action  against  the  debtor.  That  action  was  subsequently 
discontinued  at  the  instance  of  the  plaintiff,  andf  the  costs 
of  the  defendant  in  the  action,  amounting  to,82£  7s.  6d*, 
were  paid  by  Thomas  on  the  plaintiff's  account.  Thomas 
immediately  afterwards  applied  to  the  plaintiff  to  pay 
these  costs,  which  the  plaintiff  not  being  prepared  to  do, 
was  persuaded  by  Thomas  to  give  his  promissory  note  at 
two  months  for  the  amount.  This  took  place  on  the  25th 
September,  1823,  on  which  day  the  note  was  dated.  Ac- 
cording  to  the  plaintiff's  statement,  the  note  was  given 
merely  as  a  security  for  costs,  and  under  an  express  un- 
derstanding that  it  should  not  be  negotiated.  That, 
however,  was  denied  by  Thomas  in  his  answer ;  and,  at 
all  events,  he  negotiated  and  received  value  for  the  note. 
It  was  afterwards  presented  to  the  plaintiff  for  payment, 
but  he  was  unable  to  pay  it. 

the  parties,  directed  an  inquiry  as  to  whether  the  attorney  could  by  any,  and 
evidence,  prove  the  consideraUon  for  the  cote. 
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In  consequence  of  the  dishonoar  of  this  note,  Thomas         ISd7. 
went  to  Brecon,  about  six  miles   from  the   plaintiff*S| 
whence  he  sent  the  plaintiff  the  following  note: — 

"Castle  Inn,  Brecon,  Dec.  2,  1823. 
"  Dear  Sir, — I  shall  remain  here  until  half-past  two, 
when  I  intend  to  return  by  the  mail.  I  have  sent  this 
letter  to  you  by  a  purpose  messenger,  to  request  that  you 
will  come  over  immediately,  as  I  particularly  wish  to  see 
you.  Your  draft  is  returned,  and  must  be  renewed,  so 
as  to  prevent  law  expenses,  but  don't  be  in  the  least 
alarmed^  for  there  is  no  danger. 

'*  I  am,  dear  Sir,  &c.  &c« 

"  James  Thomas." 

The  plaintiff,  in  answer  to  this  note,  sent  a  note  to 
Thomas,  in  which  (according  to  his  own  statement)  be 
directed  Thomas  to  pay  the  S2i.  7s.  6d.,  and  set  it  off 
against  the  note  for  116/.  2s.  Thomas,  on  the  other  hand, 
swore  to  his  belief  that  the  purport  of  that  note  only  was, 
that  it  was  inconvenient  to  the  plaintiff  to  leave  home  at 
that  time.  In  answer  to  that  note,  Thomas  wrote  as 
follows : — 

"  Dear  Sir, — ^In  consequence  of  your  not  meeting  me 
here  this  evenings  I  am  under  the  necessity  of  sending 
this  note  by  a  purpose  messenger,  to  request  that  you  will 
come  over  with  the  bearer,  as  I  am  under  the  necessity  of 
waiting  here  till  you  arrive.  ^*  James  Thomas. 

"  Castle  Inn,  Brecon,  Dec.  2,  1823." 

The  plaintiff,  being  thus  pressed  by  Thomas,  went  to 
Brecon  the  same  evening,  and  had  an  interview  with 
Thomas. 

At  this  interview  Thomas  wrote  a  promissory  note,  not 
for  321.  Is.  6c2.,  but  for  300/.,  which  was  dated  the  2nd 
December,  1823,  and  made  payable  two  months  aft^r 
dale,  at  Sir  John  Lubbock's,  at  whose  banking-house,  ao- 
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1837.  cording  to  Tliomas*8  own  admission,  he  had  no  belief  or 
knowledge  that  the  plaintiff  had  any  effects.  The  plain- 
tiff's statement  of  what  took  place  at  the  interview  was, 
that  after  Thomas  had  mentioned  the  dishonour  of  the 
note  for  32L  7s.  6d.,  he  handed  to  the  plaintiff  for  his  sig- 
nature a  note  stamp  in  blank,  which  the  plaintiff  signed 
and  handed  back  to  Thomas,  who  informed  him  that  it 
was  necessary  to  renew  the  note  for  32/.  7s.  Gd, ;  that 
Thomas  thereupon  filled  up  the  note-stamp  in  his  own 
handwriting  for  the  sum  of  300/.,  without  the  knowledge 
or  consent  of  the  plaintiff,  and  without  having  paid  the 
plaintiff  any  consideration  for  it,  and  without  reading  it 
over  to  the  plaintiff,  the  latter  supposing  it  to  be  merely 
a  renewed  note  for  321.  7s.  6d.  On  the  other  hand, 
Thomas  by  his  answer  swore,  that  he  wrote  out  the  note 
for  300/.  before  he  handed  it  to  the  plaintiff  for  his  sig- 
nature, and  that  the  plaintiff  himself  read  the  note,  though 
he,  Thomas,  did  not,  and  that  or  before  or  immediately 
after  the  plaintiff  signed  the  note,  be,  Thomas,  paid  to 
the  plaintiff  the  full  sum  of  300/.  in  notes  of  different 
Welsh  bankers,  as  the  consideration  for  the  note;  that 
this  note  for  300/.  was  not  intended  as  a  substitution  for 
or  a  renewal  of  the  note  for  321.  7s.  dcL,  but  was  a  totally 
distinct  transaction;  and  that  although  Thomas  proposed 
to  deduct  the  321.  7s.  Gd.  from  the  300/.,  the  plaintiff 
would  not  accede  to  such  proposal.  It  appeared  that  no 
witness  was  present  at  this  interview. 

In  February,  1824,  this  note  for  300/.  was  dishonoured. 
It  was  afterwards  taken  up  by  Thomas,  who  also  paid  the 
incidental  expenses  attending  the  presentment,  &c*  The 
plaintiff's  statement  was,  that  he  was  at  that  time  entirely 
ignorant  of  the  note  for  300/.,  and  received  no  notice  of 
its  dishonour ;  and  that  although,  as  it  subsequently  ap- 
peared, a  letter  had  been  written  to  him  on  the  subject  by 
the  bankers,  that  letter  had  been  retained  by  Thomas,  to 
whom  it  had  been  sent  in  the  first  instance,  to  be  for* 


Thomas. 
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warded  to  the  plaintiff.  On  the  other  band^  Thomas  1837. 
swore  that  the  plaintiff  had  received  the  bankers'  letter,  ^^^^^ 
and  placed  it  in  bis,  Thomas's,  custody,  for  the  purpose 
of  taking  it  to  the  bankers',  in  order  to  ask  them  for  time 
to  pay  it. 

On  26th  April,  1824,  Thomas  sent  a  letter  to  the  plain- 
tiff, in  which,  without  referring  to  the  note  for  300/.,  or 
any  of  the  circumstances  relating  to  it,  he  stated  that  be 
was  in  great  want  of  money,  and  expressed  his  hope  that 
the  plaintiff  would  remit  part  of  the  money,  which  he 
alleged  that  the  plaintiff  owed  him.  To  this  letter  the 
plaintiff,  on  the  7th  May,  wrote  in  reply,  that  it  was  not 
in  his  power  to  comply  with  the  request,  that  be  was  him- 
self in  want  of  money,  and  hoped  that  Thomas  would 
excuse  him. 

Nothing  material  took  place  afterwards  between  the  par- 
ties till  November  1824.  At  that  time,  the  defendant, 
James  Thomas,  having  obtained  information  that  the  plain- 
tiff was  entitled  to  two  freehold  estates,  called  Llwyncelyn 
Issa  and  Cwmodu,  various  communications  took  place 
between  him  and  the  plaintiff  as  to  the  means  of  reco- 
vering those  estates,  and  the  terms  upon  which  Thomas 
should  be  employed  to  recover  them.  The  result  of  these 
communications  was  the  following  agreement,  which  was 
signed  by  both  parties,  and  duly  attested : — 

"  Agreement  made  this  16th  of  December,  1824,  be- 
tween the  Rev.  Thomas  Jones,  of  &c.,  and  Mr.  James 
Thomas,  attorney,  of  &c.  The  said  Thomas  Jones,  in 
consideration  of  the  natural  love  and  affection  which  he 
hath  and  beareth  towards  the  said  James  Thomas,  and 
also  in  consideration  of  5s.  &c.,  doth  hereby  agree  and 
engage,  upon  being  required  by  the  said  James  Thomas, 
to  convey,  assign,  and  assure  to  the  said  James  Thomas, 
by  a  proper  conveyance  or  conveyances,  all  that  messuage, 
tenement,  and  lands,  with  the  appurtenances,  commonly 
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1837.  called  and  known  by  the  name  of  Llwyncelyn  Issa,  and  also 
all  those  four  pieces  or  parcels  of  land,  called  CwmodU} 
situated  in  tlie  several  parishes  of,  &c.,  in  the  county  of 
Carmarthen ;  to  hold  to  the  said  James  Thomas,  and  his 
heirs  and  assigns,  to  such  uses,  trusts,  intents,  and  pur- 
poses as  he  shall  by  any  deed,  will,  or  writing  direct  or 
appoint ;  and  in  default  of  such  direction  or  appointment, 
to  the  use  of  the  said  James  Thomas,  his  heirs  and  assigns 
for  ever :  and  it  is  hereby  agreed,  that  the  said  James 
Thomas  shall  pay  to  the  said  Thomas  Jones,  within  twelve 
months  after  the  said  James  Thomas  shall  have  the  peace- 
able possession  of  all  the  said  premises,  the  sum  of  SOO/., 
as  a  further  consideration  to  the  said  Thomas  Jones,  for 
conveying  to  the  said  James  Thomas  the  same  heredita- 
ments and  premises :  the  said  James  Thomas  doth  fur- 
ther agree  to  indemnify  the  said  Thomas  Jones  against 
the  costs  and  charges  of  the  recovering  possession  of  the 
said  premises,  and  of  the  recovery  of  the  rents  due  from 
John  Williams,  the  tenant  thereof.     As  witness,"  &c. 

In  pursuance  of  this  agreement,  the  defendant,  Janes 
Thomas,  in  May,  18S5,  commenced  an  action  of  eject- 
ment, on  behalf  of  the  plaintiff,  against  the  tenant  in  pos- 
session of  the  Cwmodu  estate.  The  action  was  tried  in 
August,  and  the  plaintiff  obtained  a  verdict,  subject  to  a 
special  case  reserved.  About  a  month  before  the  trial, 
Thomas,  notwithstanding  the  stipulation  in  the  agreement 
to  the  contrary,  applied  to  the  plaintiff  for  money  to  de- 
fray the  expenses  of  the  action.  The  plaintiff  being  un- 
able and  unwilling  to  advance  the  money,  Thomas  urged 
him  to  give  him  his  note  to  the  amount  of  lOOL,  by 
way  of  accommodation  ;  and  at  the  same  time  promised 
to  provide  for  it  when  it  should  become  due.  Upon  these 
assurances  the  plaintiff  gave  his  note  at  two  months,  dated 
the  15th  July,  for  the  required  sum*  It  was  immediately 
negotiated  by  Thomas  for  value* 
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After  the  agreement  of  the  16th  December,  1834,  had  1837- 
been  executed,  the  plaintiff  was  induced  to  think  that  the 
sum  of  SOO/.,  which  Thomas  had  agreed  to  pay  him  for 
the  purchase  of  the  estates,  was  very  much  below  their 
real  value.  The  plaintiff  therefore,  immediately  after  the 
Terdict  had  been  obtained  in  the  action  of  ejectment,  ap- 
plied to  Thomas  to  resell  to  him  the  estates  at  the  price 
of  600/.  This  offer  was  at  that  time  refused  by  Thomas, 
on  the  px)und  that  the  price  was  inadequate,  but  on  the 
*' spontaneous  assurance,*'  to  use  the  words  of  Thomas's 
answer,  *^  that  he,  the  said  complainant,  would  give  such 
estates  to  this  defendant  by  his  will,  this  defendant  was  at 
last  induced  to  sell  the  said  estates  to  the  said  complain* 
ant,  widi  that  understanding,  for  500/.*'  Accordingly,  on 
the  1st  September,  1825,  the  plaintiff,  accompanied  by 
the  defendant,  David  Thomas,  the  brother  of  James, 
went  to  James  Thomas's  office,  and  signed  the  agreement 
for  repurchase.  This  instrument  was  drawn  up  and  wit- 
nessed by  William  Rees,  a  shopkeeper  of  Llandilo,  since 
deceased,  in  order,  as  Thomas  stated  by  his  answer,  to 
avoid  any  imputation  that  might  be  cast  upon  him  by  the 
relatives  of  the  plaintiff,  if  one  of  his,  Thomas's,  own 
clerks  drew  it  up.  The  purport  of  this  agreement,  which 
bore  date  the  Ist  September,  1825,  was,  that  James  Tho- 
mas thereby  agreed  to  give  up  all  his  right  and  interest  in 
the  said  estates  called  Llwyncelyn  Issa  and  Cwmodu,  in 
consideration  of  500/.,  for  which  the  plaintiff  had  that  day 
given  his  promissory  note ;  and  also  in  consideration  of 
the  plaintiff's  paying  to  Thomas  all  rent  and  arrears  of 
rent  he  might  be  able  to  recover  from  the  said  estates,  or 
either  of  them,  to  the  S5th  September  then  instant.  At 
the  same  time  a  promissory  note  was  drawn  up  by  Wil- 
liam Rees,  bearing  the  same  date  as  the  agreement,  which 
the  plaintiff  signed  ;  and  by  which  he  promised  to  pay  to 
James  Thomas,  or  order,  "  on  the  29th  day  of  November 
next,"  the  sum  of  500/.,  with  interest,  &c.  The  agree- 
ment and  note,  when  signed,  were  delivered  to  David 
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1837-  Thomas,  to  hold  in  trust  for  the  plaintiff  and  the  other 
defendant. 

Shortly  after  this  transaction  the  plaintiff  applied  to 
James  Thomas  for  a  settlement  of  their  mutual  accountSi 
when  the  plaintiff  mentioned  the  sum  of  SOOL  as  coming 
to  him  under  the  agreement  of  the  15th  December,  18£4. 
Upon  this  Thomas  denied  his  liability  to  pay  any  part  of 
the  sum  of  200L,  on  the  ground  that  it  was  not  payable 
until  a  year  after  he  had  had  peaceable  enjoyment  of  the 
premises,  and  also  that  the  agreement  of  the  Ist  Sep- 
tember, 1825,  operated  as  a  forfeiture  of  the  plaintiff's 
claim  to  the  purchase-money  under  the  agreement  of  the 
16th  December,  1824;  and  that  the  plaintiff  was  bound 
to  pay  him  the  whole  of  the  500/.,  without  deduotion. 
Thomas  at  the  same  time  (according  to  the  plaintiff's 
statement,  not  denied  by  the  answer)  pressed  for  payment 
of  part  of  the  500/.;  and  upon  the  plaintiff's  saying  that, 
from  the  state  of  his  circumstances,  he  could  not  do  so  at 
that  time,  proposed  to  borrow  the  money  for  the  plaintiff* 
which  the  latter  refused. 

On  'the  9th  September,  1825,  James  Thomas  wrote, 
and  sent  the  following  letter  to  the  plaintiff: — 

"  Dear  Sir, — I  have  succeeded  in  getting  you  the  loan 
of  500/.  upon  the  note  you  gave  me,  and  your  depositing 
the  mortgage  deeds  of  Craigybroch ;  and  the  person  who 
will  advance  you  the  money  will  give  you  an  acknowledge 
ment  of  the  deeds,  and  an  undertaking  to  deliver  them  back 
to  you  on  payment  of  the  money.  This  is  all  you  re- 
quired, and  I  am  glad  that  I  succeeded  for  you,  as  I  want 
the  money  immediately.  I  shall  be  at  the  Castle  Inn, 
Brecon*  at  about  two  o'clock  to-morrow*  to  meet  you  to 
make  the  necessary  arrangements;  and  I  request  that  you 
will  be  there  as  near  that  time  as  you  can,  and  that  you 
will  bring  with  you  all  the  deeds  relating  to  Craigybrock. 

*'  I  am,  dear  Sir,  yours  faithfully, 

"  James  Thomas/' 
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In  answer  to  this  letter^  the  plainti£f  sent  a  note  to  1837* 
Thomas,  stating  that  the  5001.  was  not  due  till  the  S9th 
November,  by  which  time  he  expected  to  have  funds  to 
discharge  it,  and  therefore  he  declined  to  raise  money 
at  present  for  that  purpose,  or  to  make  any  mortgage  or 
deposit  of  the  title  deeds  of  Craigybrock. 

In  consequence  of  this  refusal,  James  Thomas  reminded 
the  plaintiff  that  the  promissory  note  of  the  1 5th  July  for 
100/.,  would  soon  become  due,  which  note,  as  Thomas 
swore  by  his  answer,  the  plaintiff,  on  the  1st  September, 
1835,  verbally  agreed  to  pay  in  part  discharge  of  the  500^ 
It  did  not  appear  that  the  plaintiff  ever  had  notice  that 
Thomas  had  negotiated  this  note,  and  according  ta  the 
plaintiff's  own  statement,  he  had  not.  However  that 
might  be,  an  action  was  soon  afterwards  brought  against 
the  plaintiff  by  the  holder  of  the  note,  Thomas  acting  as 
the  attorney  for  the  party  bringing  the  action ;  whereupon 
the  plaintiff,  from  stress  of  circumstances,  consented  to 
the  payment  of  that  note  by  Thomas,  and  also  to  give  a 
fresh  note  to  Thomas  for  110/.,  to  cover  the  amount  of 
•  the  former  note,  and  the  costs  of  the  action. 

In  consequence,  as  the  plaintiff  alleged,  of  the  pressing 
demands  of  James  Thomas  for  payment  of  the  500/.,  and 
of  the  importunities  of  David  Thomas  to  purchase  the 
estates  at  a  price  which  he  represented  to  be  advantageous 
to  the  plaintiff,  (which  demands  and  importunities  were 
however  denied  by  the  defendants),  the  plaintiff,  on  the 
13th  of  September,  1825,  wrote  to  David  Thomas  a  letter, 
requesting  him  to  walk  over  and  value  the  estates,  and 
also  to  consider  of  some  means  of  procuring  for  the 
plaintiff  a  sum  of  money  to  pay  off  the  500/.  It  appeared 
by  David  Thomases  answer  that  he  took  no  notice  of  this 
letter  as  regarded  the  valuing  the  estates,  but  that  heap-< 
plied  to  one  David  Williams  for  a  sum  of  money  for  the 
plaintiff,  and  obtained  from  him  the  promise  of  a  loan  of 
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400/.    On  the  2Ut  Norember,  the  plaintiff  received  the 
following  letter  from  James  Thomas : — 

Slst  November. 
"Dear  Sir,*-!  have  succeeded  in  getting  you  the 
greatest  part  of  the  money  you  wanted  upon  your  bond« 
but  the  person  who  is  to  advance  it  must  have  my  brother 
DaTid  to  join  you  as  security.  The  person  alluded  to 
will  be  here  to*morroWt  at  twelve  o'clock,  by  which  time 
you  and  my  brother  are  requested  to  meet  him  without 

iaa. 

**  I  am,  dear  Sir,  yours  respectfully, 

"  James  Thomas/' 

In  consequence  of  this  letter,  the  plaintiff,  on  the  22nd 
November,  attended  at  the  office  of  James  Thomas,  where 
he  met  James  Thomas  and  David  Williams.  The  plaintiff 
was  then  informed  that  David  Williams  could  advance 
only  360/.;  and  theplaintiff  accordingly  executed  a  bond  to 
Williams  for  that  sum  only ;  in  which  bond,  David  Thomas 
was  named  as  a  surety.  The  360/.  was  then  handed  over 
by  Williams  to  James  Thomas,  who  indorsed  a  receipt 
for  that  amount  on  the  500/.  note ;  and  likewise  gave  an 
acknowledgment  of  the  receipt  of  the  S60/.  to  the  plaintiff. 
David  Thomas  executed  the  bond  a  few  days  after- 
wards. 

No  sooner  had  the  transaction  of  the  22d  November 
been  concluded,  than  the  plaintiff  received  notice  from 
James  Thomas  that  he  should  require  immediate  payment 
of  the  remainder  of  the  500/. ;  and  although  it  was  ar- 
ranged that  the  note  for  110/.  should  go  in  part  satis- 
faction of  what  was  due,  yet  there  remained  unpaid  the 
sum  of  SOL,  which  the  plaintiff  could  not  command.  That 
sum,  in  consequence  of  an  arrangement  between  the 
plaintiff  and  David  Thomas,  was  paid  by  the  latter  on  the 
S8th  November,  when  the  note  for  500/.  was  delivered 
over  to  him  by  James  Thomas. 
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The  plaintiff's  statement  of  the  transaction  between  1837. 
him  and  David  Thomas  relative  to  the  30/.,  and  of  the 
circumstances  which  followed  that  transaction,  was  this ; 
namely,  that  upon  a  specific  application  being  made  by 
the  plaintiff  to  David  Thomas  for  the  loan  of  30/.^  for  the 
purpose  above  stated,  David  Thomas  refused  to  make  any 
advance,  unless  the  plaintiff  would  enter  into  an  agree- 
ment to  sell  him  the  estates  for  6002.,  deducting  the  SO/, 
from  the  purchase  money;  and  accordingly  that  the 
plaintiff,  through  fear  of  further  legal  proceedings  by 
James  Thomas^  and  being  in  great  pecuniary  distress, 
was  induced  to  consent  to  this  arrangement.  On  the 
other  hand,  David  Thomas  denied  by  his  answer 
any  such  specific  application  or  refusal ;  swearing  posi- 
tively that  the  plaintiff  had  continually  importuned  him 
to  purchase  the  estates,  and  that  he,  David  Thomas,  ulti- 
mately, and  with  great  reluctance,  consented  to  purchase 
them  at  600/.,  and  that  after  such  consent  was  given,  and 
not  before,  he  agreed  to  discharge  for  the  plaintiff  the 
sum  of  30/.,  remaining  due  on  the  500/.  note,  and  to  deduct 
the  same  from  the  purchase-money  for  the  estates. 

Under  whatever  circumstances  this  arrangement  was 
made,  the  plaintiff  on  the  day  following  met  David 
Thomas  at  his  house,  and  himself  (though,  as  he  alleged, 
by  the  dictation  of  David  Thomas),  wrote  out  an  agree- 
ment, and  counterpart  thereto,  in  the  following  terms : 

**  Agreement  made  this  39th  day  of  November,  I8S5, 
between  the  Rev.  Thomas  Jones,  of  &c.,  and  Mr.  David 
Thomas,  of  Twerdyrhwy,  farmer,  &c.  [The  former  part  of 
the  agreement  purported  to  convey  the  estates  to  David 
Thomas  in  fee,  in  the  same  terms,  mutatis  mutandis^  as  were 
used  in  the  agreement  of  Dec.  16th|  1824.]  *'  And  it  is  hereby 
agreed  that  the  said  David  Thomas  shall  pay  to  the  said 
Thomas  Jones  the  sum  of  600/.,  with  lawful  interest,  from 
the  first  day  the  said  David  Thomas  takes  possession  of 
the  said  premises  to  the  day  the  600/.  is  paid  to  the  said 

ll2 
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1837.  Thomas  Jones :  the  said  money  is  to  be  paid  six  months 
after  possession.  The  said  David  Thomas  doth  further 
agree  to  indemnify  the  said  Thomas  Jones  against  the 
costs  and  law  expenses  and  charges  of  the  recovering 
possession  of  the  said  premises.     As  witness,  &c.*' 

In  March,  1826,  the  special  case  before  referred  to 
having  been  abandoned,  the  defendant,  James  Thomas, 
was  let  into  possession  of  the  rents  and  profits  of  the 
Cwmodu  estates,  as  the  attorney  of  the  plaintiff. 

Some  time  in  1826,  the  plaintiff  being  advised  that  he 
had  been  grossly  imposed  upon  by  the  defendants,  re- 
fused to  make  any  conveyance  of  the  estates  to  David 
Thomas,  in  pursuance  of  the  agreement  of  1825,  insisting 
that  that  agreement  was  fraudulent  and  void.  The  con- 
sequence of  this  refusal  was,  that  David  Thomas  (although 
indebted  to  the  plaintiff  in  200/.  on  mortgage)  brought  an 
action  against  the  plaintiff  to  recover  the  30/.  That  action 
was  settled  by  the  plaintiff  paying  the  30/.  and  costs,  and 
the  note  for  500/.  was  thereupon  delivered  up  to  the 
plaintiff. 

In  April,  1826,  James  Thomas  brought  an  action 
against  the  plaintiff  on  the  SOO/.  note,  and  to  recorer 
146/.  lOs.  lid.  for  business  done;  but  on  the  cause 
coming  on  for  trial,  he  submitted  to  a  nonsuit.  The 
reason  given  by  Thomas  for  the  nonsuit  was,  that  one  of 
his  witnesses,  through  ignorance  of  the  English  language, 
gave  wrong  evidence  as  to  the  circumstances  under  which 
the  sum  of  360/.  was  paid  to  him  by  David  Williams. 

The  plaintiff  now  brought  his  bill  against  the  defend- 
ants, James  and  David  Thomas,  charging  that  the  note 
for  330/.  had  been  obtained  under  the  fraudulent  circum- 
stances before  mentioned,  and  while  there  was  due  from 
James  Thomas  to  the  plaintiff  the  sum  of  116/.  2s.  on  his 
promissory  note ;  that  the  plaintiff  had  frequently  applied 
to  James  Thomas  to  have  the  116A2«.  set  off  against 
what  the  plaintiff  might  owe  the  said  James  Thomas^  but 
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that  his  requests  had  been  refused,  and  that  James  1837 
Thomas  had  also  likewise  refused  to  account  with  the 
plaintiff;  that  these  transactions  took  place  while  James 
Thomas  acted  as  the  attorney  of  the  plaintiff;  that  he 
also  took  advantage  of  that  situation  to  obtain  from  the 
plaintiff  the  agreement  of  the  16th  of  December,  18S4, 
whereby  he  purchased  the  estates  at  an  undervalue ;  that 
upon  the  plaintiff's  discovering  this  fraud,  and  seeking  to 
repurchase  the  estates,  the  two  defendants  entered  into  a 
conspiracy  for  committing  further  frauds  upon  the  plain- 
tiff by  purchasing  his  estates  at  a  very  inadequate  price ; 
that  as  evidence  of  such  conspiracy,  the  defendant,  David 
Thomas,  after  the  other  defendant  had  refused  to  allow 
the  plaintiff  to  repurchase  the  estates  at  600/.,  called  upon 
the  plaintiff,  and  stated,  that  if  he  would  place  himself 
under  his,  David  Thomas's,  guidance,  there  was  little 
doubt  that  James  Thomas  might  be  prevailed  upon  to 
reseU  the  estates  at  500/.,  provided  the  plaintiff  would 
leave  them  to  James  Thomas  by  his  will ;  that  under  such 
inducement,  as  well  as  under  the  pressure  of  circum^* 
stances,  the  plaintiff  entered  into  the  agreement  of  the 
Ist  of  September,  1825;  and  that,  ultimately,  through  the 
oppression  of  both  defendants,  and  particularly  in  con- 
sequence of  the  repeated  importunities  of  David  Thomas, 
the  plaintiff  entered  into  the  agreement  of  the  89th  of 
November,  18£5.  The  bill  likewise  charged  that  the  de- 
fendant, James  Thomas,  had  delivered  an  improper  and 
exorbitant  bill  of  costs,  in  which  he  had  included  charges 
for  business  done  in  the  alleged  fraudulent  transactions. 

The  bill  prayed  that  the  several  agreements  might  be 
declared  fraudulent  and  void  against  the  plaintiff,  and 
delivered  up  to  be  cancelled  ;  that  the  note  of  the  Ist  of 
September,  18S5,  for  500/.,  might  be  declared  to  have 
been  obtained  from  the  plaintiff  without  legal  consider- 
ation, and  the  amount  thereof,  with  interest,  allowed  in 
account;  that  the  defendant,  James  Thomas,  might  be 
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restrained  from  bringing  actions  on  the  note  for  8O01.  or 
for  his  bill  of  costs,  and  that  that  note  might  be  delivered 
up  to  be  cancelled ;  and  that  an  account  might  be  taken 
of  what  was  due  from  the  defendant,  James  Thomas,  for 
principal  and  interest  in  respect  of  these  several  trans- 
actions,  and  that  he  might  be  decreed  to  pay  the  balance, 
&c. 

The  defendant,  James  Thomas,  by  his  answer  denied 
all  the  charges  of  fraud  and  conspiracy  contained  in 
the  bill,  and  insisted  on  the  validity  of  the  several  agree- 
ments. He  also  denied  that,  except  on  one  occasion,  the 
plaintiff  had  ever  applied  to  set  off  the  note  for  116/.  St.; 
and  he  insisted  that,  as  that  note  was  not  to  be  paid  with* 
out  three  months'  notice,  it  would  not  be  the  subject  of 
set-off  as  between  him  and  the  plaintiff.  He  stated  the 
circumstances  attending  the  plaintiff's  giving  the  300( 
note  in  the  manner  already  mentioned.  He  admitted  that 
he  had  refused  to  allow  the  plaintiff  the  sum  of  tOOL 
under  the  first  agreement ;  insisting  that  such  agreement 
was  in  that  respect  annulled  by  the  subsequent  agreement 
of  the  1st  of  September,  18^5.  He  denied  that  the  plain- 
tiff had  previously  to  18^6  uniformly  employed  him  as  his 
attorney,  for  that  on  one  occasion,  in  1825,  the  plaintiff 
had  employed  a  Mr.  Williams  in  that  capacity. 

The  defendant  David  Thomas  likewise  denied,  by  his 
answer,  all  the  charges  of  fraud  and  conspiracy  contained 
in  the  bill.  He  also  positively  denied  the  plaintiff's  state- 
ment, as  to  the  representations  alleged  to  have  been  made 
by  him  to  the  plaintiff  previously  to  the  transaction  of  the 
1st  September,  18S5.  He  positively  denied  having  made 
any  application  to  the  plaintiff  for  the  purchase  of  his 
estates,  and  with  respect  to  the  agreement  of  the  29lh 
November,  18S5,  he  stated  as  follows: — that  he,  David 
Thomas*  having  heard  of  the  uncertain  and  wavering  dis* 
position  of  the  plaintiff,  did,  in  order  to  avoid  any  dispute 
on  the  subject,  desire  the  plaintiff,  after  he  had  drawn 
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or  written  the  said  agreement  and  counterpart,  and  after  1837* 
the  execution  of  both,  to  conBider  well  what  he  was  doing 
before  he  delivered  the  same  to  him,  David  Thomas;  as 
he,  David  Thomas,  cared  nothing  about  the  bargain,  and 
would  not  enter  into  any  agreement  with  plaintiff,  unless 
the  plaintiff  meant  to  perform  it.  Upon  which  the  plain* 
tiff  left  the  house,  and  took  the  agreement  and  coun* 
terpart  with  him  for  the  purpose,  as  he,  David  Thomas 
believed,  of  consulting  his  friends  on  the  subject.  That 
the  plaintiff,  two  or  three  days  after,  called  again  with 
the  agreement  and  counterpart,  and  urged  him,  David 
Thomas,  very  strongly  to  accept  the  same^  which  he  at 
last  consented  to  do,  and  accordingly  the  counterpart  was 
delivered  to  him  by  the  plaintiff. 

The  plaintiff  had  no  witnesses  to  prove  the  Arauduient 
circumstances  under  which  he  stated  the  SOOI.  note  to 
have  been  given,  nor  could  he  give  parol  evidence  of  any 
of  the  alleged  frauds,  but  he  entered  into  evidence  of 
the  value  of  the  estates.  James  Howard,  a  maltster  and 
farmer,  who  had  occasionally  for  the  last  eleven  years 
valued  property  in  the  neighbourhood  of  the  two  estates, 
valued  them  in  December,  18S4,  at  11 1  Of.  John  Bowen, 
a  land  surveyor  of  thirty-five  years'  experience,  and  who 
had  occasionally  for  the  last  thirty  yeai^s  valued  lands  in 
the  neighbourhood  of  these  estates,  valued  them  in  Janu«- 
ary,  l836,atIlSlA 

The  defendants  entered  into  no  very  material  evidence, 
except  to  prove  the  respectability  of  William  Rees,  through 
whose  medium  the  agreement  of  September  1835  waff  ef- 
fected ;  and  also  to  prove  that  the  plaintiff  had  on  some 
occasions  expressed  his  satisfaction  at  the  arrangements 
between  him  and  the  defendant,  James  Thomas,  and  had 
talked  of  making  him  his  heir. 

Mr.  Simpiinson,  and  Mr.  Roupell,  for  the  plaintiff*'^ 

Enough  is  admitted  on  the  face  of  these  answers  to  enable 
the  Court  to  direct  an  account ;  but  what  the  plaintiff  is 
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18d7>  most  desirous  of  obtainingi  is  an  inquiry  into  the  circum* 
stances  relating  to  the  800/.  note.  Independently  of  all 
considerations  drawn  from  the  relation  of  attorney  and 
client,  there  would,  it  is  submitted,  be  suflBcient  ground  of 
suspicion  to  induce  the  Court  to  direct  a  special  inquiry  as 
to  whether  any,  and,  if  any,  what  consideration  was  paid  for 
this  note.  But  when  the  situation  of  the  parties  is  re* 
garded,  no  doubt  can  exist  on  the  subject.  Here  a  per- 
son under  the  control  of  his  attorney  signs  a  note  for 
3002.,  at  a  meeting  proposed  suddenly  and  for  a  different 
purpose,  at  a  time  when  the  attorney  was  indebted  to  him  in 
the  sum  of  116/.,  which,  even  taking  the  attorney's  state- 
ment to  be  true,  ought  to  have  been  made  the  subject  of 
set-off.  The  answer  of  James  Thomas  on  this  subject  is 
incredible.  Considering  the  relative  situation  of  the  parties, 
the  plaintiff  has  a  right  to  clear  and  specific  proof,  inde- 
pendently of  proof  of  the  note  itself,  that  the  money  was 
paid  to  him,  and  of  the  circumstances  under  which  it  was 
paid.  The  general  principles  on  this  subject  are  laid  down 
in  Lewes  v.  Morgan  (a),  decided  in  the  House  of  Lords. 
There  Lord  Redesdale,  in  giving  his  judgment,  said,  that 
the  Master  should  consider  how  far  the  acceptances  and 
bonds  executed  from  time  to  time  by  Sir  Watkin  Lewes 
to  Mr.  C.  Morgan,  were  conclusive  evidence  of  the  fact, 
that  the  several  sums  of  money  alleged  to  have  been  com- 
prised in  the  several  bonds,  constituting  2400iL,  and  for 
which  the  bond  to  that  amount  was  given,  were  actually 
advanced  ;  and  his  lordship  added,  that  when  an  account 
has  been  directed  of  dealings  and  transactions  of  this  de- 
scription, a  person  standing  in  the  situation  of  solicitor, 
agent,  general  manager  and  director,  and  having  the 
whole  concerns  of  the  other  party  under  his  control,  and 
having  made  such  other  party  execute  instruments  of  this 
sort,  which  are  therefore  liable  to  suspicion,  is  not  enti- 
tled to  rely  merely  on  proof  of  the  instruments  themselves, 

(a)  6  Price,  83. 
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but  must  shew  that  the  advances  were  actually  made*  1837< 
These  principles  were  recognised  and  acted  upon  by  Lord 
Chief  Baron  Alexander^  in  another  stage  of  the  same 
cause  (a) ;  and  although  his  decision  was  subsequently  re- 
versed in  the  House  of  Lords  (6),  upon  the  circumstances 
of  the  case,  yet  the  general  proposition  was  fully  assented 
to  and  adopted  by  Lord  Brougham^  in  his  judgment  on 
that  occasion.  It  is  cleari  therefore,  that  if  that  proposi" 
tion  be  true,  the  plaintiff  has  a  right  to  this  inquiry  ;  the 
onusprobaruU  lying  on  the  attorney  to  shew  that  consider- 
ation was  given  for  the  security. 

There  is  no  imaginable  ground  on  which  any  of  the 
alleged  purchases  can  stand.  The  first  agreement,  that 
of  December  18S4,  was  made  between  the  attorney  and 
his  client,  without  the  intervention  of  any  third  party. 
A  court  of  equity  looks  at  all  transactions  of  this  nature, 
between  an  attorney  and  his  client,  with  suspicion.  In 
order  to  support  such  a  transaction,  the  attorney  must 
shew  that  the  contract  was  carried  on  with  perfect  fair- 
ness, that  a  full  price  was  given,  and  that  he  had,  quoad 
the  purchase,  discarded  the  character  of  attorney.  Is 
that  the  case  here  ?  Besides,  this  agreement  is  liable  to 
the  objection  that  the  client  was  out  of  possession.  The 
stipulation  was,  that  an  action  should  be  brought  to  reco- 
ver the  estates,  and  that  the  purchaser  should  indemnify 
the  seller  against  the  costs  of  the  action.  This  agree- 
ment, therefore,  is  void  for  maintenance :  Wood  v. 
Doufnes{e)t  Harringiony.Long^el),  Prosser  v.  Edmonds  (je); 
and  the  other  agreements,  which  are  founded  upon  them, 
must  be  void  also.  It  is  impossible  to  go  through  this 
case  without  seeing  fraud  in  every  part  of  it.  The  evi- 
dence for  the  plaintiff  is  explicit  as  to  the  real  value  of  the 
property,  and  that  evidence  stands  uncontradicted.     All 

(a)  3  Y.  &  J.  248.  (d)  2  M.  &  K.  590. 

{h)  8  Bligh,  N.  8.  811.  (e)  1  Y.  &  C.  481. 

(c)  ISVes.  120. 
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1837*  that  is  attempted  to  be  said  to  the  contrary  is*  that  it  was 
valued  some  years  ago  by  another  person  who,  he  believes, 
thought  it  not  worth  more  than  900A  The  original  agree* 
ment  was  for  the  purchase  of  these  estates  at  five  times  less 
than  their  real  value.  Assuming  the  construction  put  by 
James  Thomas  on  the  second  agreement  to  be  right — 
namely,  that  it  put  an  end  to  the  first,  still  the  question 
is,  whether,  under  such  circumstances,  the  second  agree- 
ment can  stand.  According  to  his  own  construction  of  it, 
James  Thomas  was  to  resell  the  estates  at  a  profit  of  SOOL 
and  be  paid  the  costs  of  the  action  besides.  Then  as  to 
the  agreement  with  David  Thomas,  independently  of  the 
objection  of  its  being  void  for  maintenance,  there  is  no 
mutuality  in  it.  Suppose  a  bill  had  been  filed  by  the 
plaintiff  against  David  Thomas,  what  decree  could  have 
been  made  ?  There  is  no  time  fixed  for  taking  posses- 
sion or  paying  the  purchase*money.  Specific  perform- 
ance could  not  be  decreed,  as  David  Thomas  might  re- 
fuse to  take  possession,  and  the  purchase-money  would 
not  become  payable  till  he  did.  Under  these  circum- 
stances, we  submit  that  the  plaintiff  is  is  entitled  to  have 
this  agreement,  which  is  a  blot  on  his  title,  delivered  up 
to  be  cancelled.  The  connection  between  the  defendants 
is  evident  from  many  circumstances ;  but  amongst  others, 
from  that  of  James  acting  as  solicitor  for  David,  and  at- 
tempting to  take  possession  of  the  estates  on  his  behalf. 
Upon  the  whole,  these  securities,  if  good  at  all,  can  only 
be  good  to  the  extent  of  the  monies  actually  due.  The 
rest  of  the  monies  cannot  be  considered  in  the  light  of 
gratuities,  for  the  Court  will  not  allow  an  attorney  to  take 
a  gratuity  from  the  client,  whilst  this  relation  subusts  {a)> 
[Alderson^  B. — ^You  do  not  advert  to  the  relationship  of 
the  parties.]  That  relationship  would  not  contravene  the 
general  rule.  At  all  events,  it  is  admitted  that  the  plain- 
tiff was  totally  ignorant  oflaw. 

(a)  See  ante,  p.  183,  195. 
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Mr.  Metcalfe  (a)^  and  Mr.  Jame$  RuseeU^  for  the  de*  1837* 
fendants. — The  note  for  116/.  2s.  was  given  for  good  con* 
aideration,  and  bore  a  special  indorsement  that  it  was  not 
to  be  negotiated  till  three  months'  notice  had  been  served 
on  James  Thomas  for  that  purpose.  So  that  all  the  argu« 
ment  as  to  set-off,  there  being  no  legal  obligation  to  pay 
it  till  notice,  falls  to  the  ground.  Again,  the  argument 
drawn  from  the  assumption  that  the  note  for  300^  was 
given  to  Thomas  without  consideration/and  while  he  was 
the  plaintiff's  attorney,  falls  to  the  ground.  This  was  a 
specific  loan  to  the  plaintiff  of  300/.  in  notes;  not  an 
allowance  in  account  in  the  course  of  mutual  dealings 
between  the  parties  as  attorney  and-  client.  It  is  an  in- 
sulated transaction.  There  is  no  evidence  whatever  to 
connect  the  loan  of  SOO/.  with  any  transactions  between 
the  parties  as  solicitor  and  client.  In  this  respect,  there- 
fore, it  is  clear  that  the  plaintiff  is  not  entitled  to  any 
relief.  [Alderson^  B. — He  only  asks  for  inquiry.]  The 
inquiry  must  be  founded  on  evidence  of  fraud,  and  in  a 
matter  of  account  between  an  attorney  and  his  client. 
But  fraud  is  not  necessarily  to  be  inferred  even  where 
large  gratuities  have  been  made  to  an  attorney.  A  gift 
to  an  attorney  after  the  transaction  is  concluded,  though 
exorbitant,  will  not  be  set  aside  in  equity:  Oldham  v» 
Handip).  Then,  is  a  bill  of  costs  to  be  the  subject  of  an 
account  in  this  court  ?  There  is  nothing  in  the  dealings 
between  these  parties  which  may  not  be  investigated  at 
law.  Upon  the  subject  of  the  agreements,  and  the  alleged 
inadequacy  of  consideration  for  them,  the  Court  must 
consider  the  relationship  between  the  parties.  There  is 
strong  evidence  to  shew  that  the  plaintiff  intended  to 
make  James  Thomas  his  heir,  in  consideration  of  his  rela- 
tionship, and  his  having  done  much  to  recover  the  estate. 

fa)  Omng  to  accidental  cir-         (5)  2  Vea.  sen.  269 ;  see  ante, 
cQiDstancea,   Metcalfe   had   pre-     p.  170. 
oadcnce. 
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J^'  The  plaiDtiflF  was  himself  present  at  the  trial  of  the  eject- 
menty  and  expressed  himself  satisfied  with  the  verdict, 
and  talked  of  remunerating  James  Thomas  for  the  result. 
It  is  in  evidence  that  James  Thomas  was  not  present 
when  the  plaintiff  said  this.  With  all  this  evidence  in 
favour  of  the  defendants,  what  is  the  nature  of  the  plain- 
tiff's case  ?  He  brings  the  foulest  charges  of  fraud  and 
conspiracy  against  the  defendants,  without  any  evidence  to 
support  his  allegations.  He  states  a  variety  of  transac- 
tions, which  have  no  connection  with  each  other  even  as 
regards  James  Thomas;  and  those  transactions,  uncon- 
nected as  they  are,  he  endeavours  to  combine  with  mat- 
ters relating  to  the  other  defendant.  The  relief  sought 
against  the  two  defendants  is  totally  distinct.  Unless 
there  had  been  charges  of  collusion  between  them^  the 
bill  would  have  been  multifarious,  but  there  is  no  evidence 
of  any  connection  between  them  as  agent  and  employer. 
The  name  of  David  Thomas  does  not  appear  in  the  trans- 
actions until  September,  18S5.  [Alderson,  B. — ^The  first 
question  is,  whether  there  is  not  ground  for  relief,  as 
against  the  defendant,  James  Thomas.  What  do  you  say 
to  the  note  for  SOO/.  ?  Supposing  there  is  a  proper  ground 
for  an  account,  the  question  is,  whether  or  not  there 
should  be  an  inquiry  as  to  this  specific  item.]  There  is 
no  ground  for  an  account  in  this  case.  There  must  be 
mutual  demands  to  authorize  a  decree  for  an  account  in 
equity ;  and  matter  relating  merely  to  business  done  or 
bills  of  exchange  is  not  considered  matter  of  account. 
[AUersorif  B.— Suppose  the  second  agreement  is  set  aside, 
and  the  5002.  directed  to  be  considered  merely  as  a 
payment  in  a  series  of  transactions;  how  can  that  be 
settled  except  in  equity  ?]  An  account  grounded  on  such 
directions  must  be  confined  to  the  particular  transaction 
to  which  the  directions  apply.  Even  if  the  plaintiff  suc- 
ceed in  setting  aside  that  agreement,  he  will  only  be 
entitled  to  an  account  in  reference  to  that  particular  trans* 
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action ;  not  to  a  general  account  of  all  dealings  and  trans-  1837* 
actions.  These  transactions^  however,  are  not  such  as  a 
court  of  equity  will  set  aside.  It  may  be  conceded  that 
the  arrangements  were  voluntary,  and  therefore  that  the 
defendants  could  not  enforce  the  specific  performance  of 
them  in  a  court  of  equity ;  but  there  was  a  near  relation- 
ship subsisting  between  the  parties,  and  one  of  the 
agreements  was  drawn  up  and  attested  by  a  person  of 
great  respectability,  and  it  is  no  valid  objection  to  say 
that  the  plainti£f  entered  into  a  hard  bargain.  In  Wiiiis 
Y.  Jemigan  (a).  Lord  Ilardwicke  says,  that  it  is  not  suf- 
ficient, to  set  aside  an  agreement  in  this  Court,  to  suggest 
weakness  and  indiscretion  in  one  of  the  parties  who  was 
engaged  in  it ;  for  supposing  it  to  be  in  fact  a  very  hard 
and  unconscionable  bargain,  if  a  person  will  enter  into  it 
with  his  eyes  open,  equity  will  not  relieve  him  on  this 
footing  only,  but  he  must  shew  fraud  in  the  other  party. 
In  Montesquieu  v.  Sandys  (6),  where  the  consideration 
stated  was  money,  but  the  true  consideration  was  a  bill  of 
costs,  not  equal  in  amount  to  the  purchase  money,  the 
agreement  was  nevertheless  supported. 

Mr.  Simpkinson,  in  reply. — The  question  is,  whether 
the  facts  disclosed  by  the  answers  are  not  sufficient  in 
themselves  to  prove  the  fraud.  It  is  enough  to  say  that 
this  man  was  solicitor  to  the  plaintiff;  that  while  he  was 
so,  the  plaintiff  agreed  for  the  sale  to  him  of  these  estates 
for  SOO/.  and  the  costs  of  the  ejectment ;  that  a  few  months 
afterwards  he  was  driven  to  get  back  the  premises  from 
his  attorney  under  circumstances  which  no  court  of  justice 
will  warrant ;  that  he  was  compelled  to  pay  for  the  pri- 
vilege of  repurchasing  them,  and  even  obliged  to  borrow 
the  odd  30/.  to  make  up  the  consideration  money.  lAider" 
son,  B. — There  is  no  doubt  as  to  that  part  of  the  case ; 

(a)  2  Atk.  251.  (6)  18  Yes.  302. 
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the  questions  as  to  the  account  and  the  situation  of  David 
Thomas  are  more  material.]  Upon  the  question  of  ac- 
county  it  is  impossible  to  say  that  a  bill  will  not  lie  in 
equity  to  have  an  agreement  obtained  from  a  party  under 
these  circumstances  declared  null  and  void,  and  to  have 
the  money  paid  under  the  agreement  replaced.  Now,  if 
such  a  bill  were  filed  against  the  defendant  in  respect  of 
one  of  these  agreements^  he  might  say  in  his  defence — Be 
the  case  what  it  may  under  the  agreement,  yet  there  are 
other  transactions  in  which  the  plaintiff  is  indebted  to  me, 
and  I  must  have  credit  in  account  with  him.  If  it  be  clear 
that  such  would  be  the  result  upon  a  bill  so  framed,  it 
follows  that  the  present  bill,  which  is  for  a  general  account, 
is  maintainable.  Courts  of  equity  will  not  administer  justice 
by  halves.  They  would  say,  in  a  case  like  the  present — 
these  dealings,  taken  per  se,  clearly  authorize  a  decree 
for  an  account  in  each  case ;  therefore  let  all  the  accounts 
of  all  the  dealings  be  gone  into. 

With  respect  to  David  Thomas,  he  unquestionably 
stands  in  a  different  situation  from  his  brother,  but  he  is 
so  mixed  up  in  the  transactions  that  he  is  a  necessary 
party  to  this  suit.  In  the  first  place,  he  admits  by  his 
answer,  that  the  agreement  of  the  1st  of  September,  1825, 
is  in  his  possession,  and  he  holds  it  in  trust  for  his  brother, 
and  refuses  to  deliver  it  up  to  the  plaintiff.  He  is, 
therefore,  a  necessary  party  to  a  bill  which  seeks  the  de- 
livery up  and  cancelment  of  that  agreement.  He  has 
likewise  so  conducted  himself  in  these  matters  as  to  bring 
himself,  to  a  degree,  within  the  principles  which  regu- 
late the  dealings  between  attorney  and  client ;  for  it  ap- 
pears by  the  evidence  of  the  defendants,  who  defend  to- 
gether, that  the  application  to  Williams  for  the  loan  oT 
S60/.  was  made  by  David  Thomas,  and  although  he  was 
not  personally  present  at  the  meeting,  in  September  18S5, 
yet  that  meeting  took  place  a  few  days  only  after  the 
procuring  tbiff  loan. 
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It  has  been  said  that  this  bill  is  multifarious ;  but  objec*         1837- 
tions  for  multifariousness  cannot  be  taken  at  the  hearing : 
Wynne  y.  CaUendar(a). 

Alderson,  B. — ^The  only  questions  in  this  case  which 
have  presented  any  doubt  to  my  mind,  are  those  which 
have  been  raised  with  respect  to  the  account,  and  to  the 
relief  prayed  against  the  defendant  David  Thomas. 

It  appears  to  me  that  I  ought,  upon  the  whole*  to  make 
a  decree  for  an  account  as  prayed,  upon  the  ground  that 
these  transactions  having  taken  place  between  attorney 
and  client,  cannot  be  supported  in  equity,  and  therefore 
that  a  general  account  must  follow  from  the  nature  of 
those  transactions.  I  agree  with  the  proposition  that  not 
every  transaction  in  the  nature  of  a  purchase,  which  takes 
place  between  an  attorney  and  his  clienti  is  void,  by  rea* 
son  of  the  relation  which  subsists  between  the  one  party 
and  the  other.  If  the  transaction  be  entirely  unconnected 
with  the  duty  of  the  attorney,  and  the  attorney  act  with 
fairness,  no  doubt  such  a  transaction  may  be  supported* 
That  was  the  case  of  Montesquieu  v.  Sandys.  The  decision 
in  that  case  proceeded  on  the  ground  that  the  party  against 
whom  the  contract  was  sought  to  be  annulled,  although 
he  was  the  attorney  of  the  plaintiff,  had  not  acted  as 
such  attorney  in  kdc  re.  But  in  Welis  v.  Middleion,  which 
is  cited  by  Lord  Eldon  in  the  case  of  Wood  v.  Downes  (ft), 
the  transaction  was  set  aside,  although  it  would  have 
been  unobjectionable  but  for  the  relation  in  which  the 
parties  stood  to  each  other  as  attorney  and  client.  ^'  It 
was  overturned,**  said  Lord  £Mofi,  ''on  this  great  prin- 
ciple— the  danger  from  the  influence  of  attomies  or 
counsel  over  clients,  while  having  the  care  of  their  pro* 
perty ;  and,  whatever  mischief  may  arise  in  particular 
cases,  the  law,  with  the  view  of  preventing  pubUc  mischief, 

(o)  1  Ruts.  293.  (6)  18  Vet.  127. 
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1837*  saysy  they  shall  take  no  benefit  derived  under  such  cir- 
cumstances." It  appears^  therefore,  that  even  a  fair  trans- 
action of  this  nature,  between  an  attorney  and  his  client, 
in  a  matter  entrusted  to  the  attorney  in  his  character  of 
attorney,  may  be  set  aside,  in  order  to  prevent  the  pub- 
lic inconvenience  that  would  arise,  if  professional  men, 
.  though  not,  individually  speaking,  intending  to  act  unfairly, 
were  to  be  allowed  to  avail  themselves  of  their  peculiar  si- 
tuation to  enter  into  such  transactions. 

The  question,  therefore,  in  cases  like  the  present,  is, 
whether  the  party  was,  as  Lord  Eldon  expresses  it,  the 
attorney  in  hdc  re.  Now,  what  are  the  circumstances  of 
this  case?  The  defendant,  James  Thomas,  is  employed 
by  the  plaintiff  as  bis  attorney  to  recover  the  possession 
of  these  estates ;  and  while  he  was  so  employed,  a  bargain 
is  entered  into  between  him  and  his  client,  that  he  shall 
have  possession  of  the  estates  delivered  to  him  upon  his 
giving  an  indemnity  to  the  client  from  the  costs  of  re- 
covering the  possession,  and  that  the  contract  shall  be 
completed  upon  his  paying  to  the  client  S00/«,  at  a  certain 
time  after  the  delivery  of  possession.  What  is  that  but  a 
bargain  between  an  attorney  and  his  client  in  Ai2c  re — a 
bargain  which  cannot  stand  in  a  court  of  equity,  and  is 
contrary  to  public  policy  ? 

I  own  I  think  that  the  case  goes  a  great  deal  further, 
upon  the  mere  statements  of  the  answer,  and  that  the 
client  has  abundant  reason  to  say  that  he  has  been  de- 
ceived in  these  transactions,  and  that  the  attorney  is  not 
prepared  to  clear  up  these  charges  of  deceit,  either  as 
regards  the  transaction  of  18S4,  or  as  regards  that  of 
18S5.  The  latter  is  infinitely  more  fraudulent  than  the 
other,  and  may  be  set  aside  on  other  principles*  How 
stands  the  case  with  reference  to  that  agreement  ?  The 
attorney  having  obtained  from  his  client  an  illegal 
agreement  for  the  purchase  of  these  estates,  the  client 
brings  his  action  of  ejectment  for  the  recovery  of  those 
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estates,  and  obtains  a  yerdict.  The  client,  then,  sus-  1837. 
pecting  that  be  has  been  deceived,  is  induced  to  seek  for 
a  modification  of  that  agreement;  upon  which,  what  does 
the  attorney  do?  Reenters  into  a  fresh  bargain  with  his 
client ;  he  refuses  to  give  up  the  former  agreement,  but 
makes  the  client  pay  for  nothing,  in  order  to  put  an  end 
to  the  illegality  of  that  agreement .  This  second  agree- 
ment, therefore,  must  also  be  set  aside,  and  the  account 
which  is  asked  for  follows  as  a  matter  of  course. 

I  say  nothing  here  relative  to  the  note  for  300/.,  because 
thai  will  be  the  subject  of  an  inquiry  before  the  Master. 
In  taking  the  account,  the  Master  will  inquire  under  what 
circumstances  that  note  was  given.  If  it  appear  to  have 
been  given  in  a  fair  transaction,  the  attorney  ought  to 
have  the  benefit  of  it ;  but  he  ought  not  to  have  the  pri- 
vilege of  recovering  that  as  an  item  in  the  account  in 
equity.  With  respect  to  the  note  for  500/L,  as  the  agree- 
ment for  which  it  was  given  is  declared  to  be  null  and 
void,  it  appears  to  me  that  the  amount  of  that  note»  to- 
gether with  interest,  must  be  repaid  by  the  defendant, 
James  Thomas. 

The  only  remaining  question  is,  what  is  to  be  the  nature 
of  the  decree  in  reference  to  the  defendant,  David 
Thomas.  Upon  the  whole,  I  think  that  the  circumstances 
shew  that  a  considerable  connexion  existed  between  him 
and  his  brother  in  these  transactions,  and  that  I  shall  do 
right  if  I  decree  that  he  also  deliver  up  the  agreement 
of  the  29th  of  November  1825,  for  the  purpose  of  being 
cancelled. 

Declare  all  the  agreements  fraudulent  nnd 
void,  and  let  the  same  be  delivered  U|  to 
the  plaintiff  to  be  cancelled.  Refer  it  to  the 
Master  to  take  an  account  of  the  dealings 
and  transactions  between  the  defendant 
James  Thomas  and    the  plaintiff,   and, in 
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taking  such  account,  let  the  Master  charge 
the  (defendant  James  Thomas  with  the 
amount  of  his  note  for  500^,  with  interest 
from  the  time  of  payment.  Let  the  Master 
inquire  whether  anything,  and  what,  is  due 
to  the  defendant  James  Thomas,  on  the 
note  for  SOOL,  dated  the  3rd  December, 
1823,  and  let  the  Master  state  whether  the 
defendant  James  Thomas  can  prove  by  any 
and  what  aflSrmative  evidence,  beyond  the 
production  of  the  note  itself,  the  payment 
of  any  and  what  consideration  to  the  phun- 
tiff  for  that  note.  The  Master  to  tax  the 
bill  of  costs  of  the  defendant  James  Thomas, 
Liberty  to  state  special  circumstances. 
Reserve  further  directions  and  costs. 


fc 


a.  ^f 


Where,  under 
the  proYiciont 
of  a  railway 
act,  landt  are 
purchased  by 


Ex  parie^RKVTORD — In  the  Matter  of  the  Liverpool 

AND  M^NCHfclSTER  RAILWAY  AcT. 

I.  HE  petitioner  Thomas  Joseph  Traffbrd  was,  by  virtue 

of  his  marriage  settlement,  tenant  for  life  of  considerable 

estates  in  the  parish  of  Trafford  and  elsewhere,  in  the 

the  company  of   county  of  Lancaster,  subject  to  a  term  of  five  hundred 

corporationt,  •'  ^  ./.t.ii  «• 

tenanu  for         years,  for  securing  portions  for  his  brother  and  sisters. 

life,  Sec.,  the 
costs  of  an  ap- 
plication to  the 
Court  to  have 
the  purchase 
money  applied 

in  the  dischai^  to  secure  the  repayment  of  that  sum. 

bmnMiT'wiU  ^y  *^®  *^*^"^®  '^  ^^^'  *'  ^-  *"*•  «•  ^  (^)»  **^®  Manchcs- 

be  directed  to      ter  and  Liverpool  Railway  Company  are  empowered  to 
be  paid  by  the  ,  ,       ,  *^  ,  .  ; .  5^      . 

Company,  ai-     purchase  lauds,  tenements,  and  hereditaments  for  tbe  pur- 

though  the  act 

only  makes  an 

express  pro?ision  for  sodi  coett  in  eaaes  where  the  money  is  to  be  laid  out  in  tbe  purchase  of  lands 

t  o  be  settled  to  ths  like  uat. 


The  trustees  of  that  term,  having  borrowed  several  sums 
amounting  to  66G6/.  I3s.  4dl,  for  the  purposes  of  tbe 
settlement,  mortgaged  the  premises  comprised  in  the  term 


(a)  This  act  is  amended  and  enlarged  by  stat.  10  Geo.  4,  c.zxzf* 
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poses  of  that  undertaking,  of  corporationsi  tenants  in  life,         1837- 
tenants  in  tail,  &c.  Ei  partt 

Under  the  61st  section  of  the  act,  the  money  to  be  paid  Tsaffosd. 
for  the  purchase  of  any  lands,  &c.  of  any  corporation, 
tenant  for  life^  &c.,  shall,  if  it  exceed  SOO/.,  be  paid  into 
the  Bank  of  England,  in  the  name  and  with  the  privity  of 
the  Accountant-General  of  the  Court  of  Exchequer,  ac- 
cording to  the  provisions  of  the  statute  1  Oeo.  4,  c.  S5, 
there  to  remain  until  the  same  shall,  by  the  order  of  the 
Court  of  Exchequer,  made  upon  the  petition  of  the  party 
who  would  have  been  entitled  to  the  rents  and  profits  of 
the  lands  to  be  purchased,  be  applied  either  in  the  pur- 
chase or  redemption  of  the  land  tax,  or  in  the  discharge 
of  any  debt  or  other  incumbrance  affecting  the  said  lands, 
or  affecting  other  lands  standing  settled  to  the  same  uses ; 
or  until  the  same  shall  by  a  like  order  be  laid  out  in  the 
purchase  of  other  lands  to  be  settled  to  the  like  uses,  as 
the  lands  which  shall  be  so  purchased  stood  settled  or 
limited ;  and  in  the  meantime  the  money  may  by  like  or-  • 
der  of  the  Court  be  invested  in  the  S/.  per  cent  Reduced 
Annuities,  &c. 

The  66th  section  enacts,  that  where,  by  reason  of  any 
disability  or  incapacity  of  any  party  entitled  to  the  lands 
&c.  to  be  taken  by  the  Company,  the  purchase-money 
shall  be  required  to  be  paid  into  the  Bank  of  England, 
to  be  applied  in  the  purchase  of  other  lands,  to  be  set- 
tled to  the  like  uses,  it  shall  be  lawful  for  the  Court  to 
order  the  expenses  of  such  purchases,  together  with  the 
necessary  costs  and  charges  of  obtaining  such  order,  to 
be  paid  by  the  Company  out  of  the  monies  to  be  received 
by  virtue  of  the  act. 

The  petitioner  having  sold  some  part  of  the  settled 
lands  to  the  Company  under  the  provisions  of  this  act» 
the  Company  paid  the  purchase-money,  amounting  to 
SI  66/.,   into   the   Bank  of  England,   where    the   same 

mmS 
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1837.        was  now  standing  in  the  name  of  the  Accountant-Ge« 
„       .        neral. 

Ex  parte 

Trafforp.  The  mortgagee  of  the  term  for  five  hundred  years  hav- 
ing consented  to  receire  the  above-mentioned  sum  of  2166L 
in  part  discharge  of  his  mortgage  debt  of  6666/.  13t.  4(f., 
the  prayer  of  the  petition  waS|  that  the  Accountant- 
General  might  be  directed  to  pay  over  to  him  that  sum, 
and  that  the  Company  might  be  ordered  to  pay  the  ex- 
penses of  this  petition,  together  with  the  necessary  costs 
and  charges  of  obtaining  the  order  to  be  made  on  thb 
petition,  and  of  the  other  parties  appearing. 

Mr.  Siinion^  for  the  petition,  said,  that  although  the 
express  words  of  the  66th  section,  relative  to  costs,  were 
confined  to  cases  where  the  money  was  to  be  laid  out  in 
lands  to  be  settled  to  the  like  uses,  yet  it  was  clearly 
within  the  scope  and  meaning  of  that  section,  that  the 
same  costs  should  be  given  in  cases  where  the  money  was 
to  be  applied  in  the  discharge  of  incumbrances :  and  he 
cited  Ex  parte  Norihwick  (a). 

Mr.  R.  Atkinson^  for  the  mortgagee. 

Mr.  Spence,  for  the  Company. 

The  Lord  Chief  Baron  said,  that  however  desirous 
he  might  be  to  order  the  costs  prayed  for,  he  doubted 
whether,  under  the  words  of  the  act  of  Parliament,  he 
had  authority  to  do  so.  He  fully  agreed  with  Liord 
Lyndhurst,  that  cases  of  this  nature  came  within  the 
spirit  of  the  act ;  but  he  thought  that  that  consideration 
alone,  without  stronger  expressions  on  the  part  of  the 
Legislature,  would  hardly  authorize  him  to  make  such  an 
order.    He  would,  however,  reserve  the  question  of  costs, 

(a)  1  Y.  &  C.  166. 


COURT  OF  EXCUEQUKR. 


525 


and  would,  in  the  mean  time,  mention  the  subject  to  Lord         1837- 

Lyndkursi.  E,  p,,ee 

Trafforo. 

On  a  subsequent  day,  Mr.  Stinton  applied  for  the  judg- 
ment or  the  Court  upon  the  point  reserved,  when  the 
Lord  Chief  Baron  stated,  that  he  had  consulted  Lord 
Lyndkursi  on  the  subject,  and  that  he  should  follow  the 
decision  in  Ex  parte  Northwick.  His  Lordship  therefore 
ordered  that  the  costs,  as  prayed  by  the  petition,  and 
likewise  the  costs  of  this  application,  should  be  paid  by 
the  Company. 


Thomas  9.  The^ Attorney-General.  _.  ^,. 

flANE  LAWRENC^,  by ihe'r  will,  after  reciting  certain  TwtotrixgaT* 
powers  of  appointment  which  she  possessed  by  virtue  of  ^l^J^lf^ 
her  marriage  settlement  and  other  indentures,  directed,  her  husband, 

whom  the  ftp* 

limited,  and  appointed  all  her  real  and  personal  estate,  pointed  her 
whatsoever  and  wheresoever,  to  the  only  use  and  behoof  thrieplciee  u^ 
of  her  husband,  Henry  Lawrence,  for  life,  subject  to  the  STj^*]!!,*!^!'*^* 
payment  of  her  debts,  which  she  directed  to  be  paid  by  be  convenient, 
her  husband,  whom  she  appointed  her  executor.    She  yean,  if  it 
then  gave  annuities  to  certain  charitable  societies;  the  J^nvenience^" 
interest  of  100/.  to  her  nephew,  T.  Morgan,  for  his  life ;  ^«'^»  ^"  ^« 

legatees  were 

and  legacies  to  various  persons — *'  the  legacies  to  be  paid  not  entitled  to 

by  my  husband  as  soon  after  my  death  as  convenient,  or  legacies  Wort 

within  three  years,  if  it  suit  the  convenience  of  my  said  of*he  ^JJ^^" 

beloved  husband."    The  testatrix  then  charged  all  her  7«>'«- 

1  ..»  n  ^  ,.  ,,  .  Where  lands 

real  estate  with  the  paj^ment  of  her  debts  and  legacies;   are  charged  by 

and  gave  her  husband  power,  by  sale  or  mortgage  of  any  ^yj^nt  of* 
part  of  her  property,  to  raise  and  levy  the  requisite  sums  ^«httandiega- 

for  that  purpose.  executor  has 

The  testatrix  died,  leaving  her  husband  surviving  her,  money  for  "that 

purpose  by  the 
sale  or  mortgage  of  ali  or  any  of  the  testator's  real  estates,  this  is  not  a  discretion  which  can  b« 
eierciscd  arbitrarily  or  eapridously  by  the  executor. 
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who  had  not  paid  the  legacies  before  the  end  of  three 
jears  after  the  testatrix's  death.  The  bill  was  filed  by 
the  legatees  against  the  Attorney-General,  in  respect  of 
the  charity  legacies^  and  against  the  husband  and  the 
heir-at-law  of  the  testatrix,  praying  to  have  the  trusts  of 
the  will  declared  and  carried  into  execution. 


Mr.  Boteler^  and  Mr.  Berkeleyj  for  the  plaintiff^.— The 
Court  will  give  interest  on  these  legacies  from  the  usual 
time,  otherwise  the  legatees  will  suffer  from  the  neglect  of 
others.  As  far  as  T.  Morgan's  interest  is  concernedi  it  is 
clearly  one  which  ought  to  commence  from  the  time  of 
the  decease  of  the  testatrix.  With  respect  to  the  other 
legatees,  although  they  could  not  compel  payment  for 
three  years  after  the  death  of  the  testatrix,  yet  it  does  not 
follow  that  they  ought  not  to  have  interest  from  the  usual 
time.  In  Churchill  y.  Lady  Speake(a)f  a  case  somewhat 
similar  to  the  present,  interest  was  given  from  the  death. 
The  charity  legacies,  except  such  as  are  charged  on  the 
personalty,  are  manifestly  void. 

Mr.  JVray,  for  the  Attorney-General. 

Mr.  SievenSf  for  the  heir*at-Iaw. 

Mr.  Simpkinsouy  and  Mr.  Wilbraham^  for  the  defendant 
Henry  Lawrence. — If  the  husband  had  paid  the  legacies 
before  the  end  of  the  three  years,  the  interest  would  also 
have  been  payable  before  the  expiration  of  that  time. 
But  he  was  to  pay  the  legacies  ^at  his  convenience,  and 
three  years  is  the  time  limited  for  his  convenience.  There 
is  no  reason,  therefore,  why  interest  should  be  paid  from 
an  earlier  period.  The  rule  as  to  payment  of  interest 
from  the  end  of  one  year,  is  nothing  more  than  a  rule  of 


{a)  1  Vern.251. 
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convenience.  As  to  T.  Morgan's  interest,  it  is  nothing  1837< 
more  than  an  ordinary  legacy,  and  must  be  treated  accord- 
ingly. There  is  another  question  in  the  suit,  namely, 
whether,  as  the  husband  has  a  right  to  sell  or  mortgage  all 
or  any  part  of  the  real  estates,  he  has  an  arbitrary  dis« 
cretion  to  say  on  what  part  of  the  estates  the  charges 
shall  be  thrown  ;  but  upon  that  point  we  offer  no 
argument. 

Aldbrsok,  B.— I  think  that  the  interest  on  these  lega- 
cies should  only  be  calculated  from  the  end  of  the  three 
years.  The  testatrix  intended  to  give  her  husband  an 
extension  of  that  discretion,  which  courts  of  equity  have 
limited  to  one  year ;  and,  the  discretion  having  been  given 
to  him,  it  appears  that  it  was  not  convenient  to  him  to 
exercise  it  earlier.  As  to  the  bequest  to  T.  Morgan,  it  is 
not  in  the  nature  of  an  annuity,  but  of  an  ordinary  legacy, 
and  therefore  payable  only  at  the  same  time  with  the 
other  legacies. 

I  think  also  that  the  discretion  given  to  the  husband 
throughout  this  will  is  to  be  taken  to  be  a  sound  discre- 
tion, and  not  merely  the  exercise  of  an  arbitrary  or  capri- 
cious choice ;  therefore,  upon  the  question  what  part  of 
this  property  is  to  be  sold  for  the  purpose  of  the  will,  I 
can  only  say  that  I  think  it  must  be  such  part  as  a  sound 
discretion  points  out  for  that  purpose. 


Crease  t.  Penprase. 

JMLr.  FAVELL  moved  for  the  production  of  the  deeds   Deedi  and 
and  documents,  admitted  by  the  answer  of  the  defendant  mhteTby'ihe* 

to  be  in  his  possession.  tmwer  beiog 

<^  very  mmeroof, 

the  VMul  order 

Mr.  CoUyeVi  for  the  defendant,  stated,  that  the  deeds  daetioD  may 

ba  qualiSed 
by  a  direction  that  they  be  intpected,  ftc  at  the  office  of  the  deibodant'e  atComey, 
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and  documents  were  so  numerous  that  it  would  be  impos- 
sible without  great  inconvenience  to  remove  them  into  the 
custody  of  the  defendant's  clerk  in  court;  and  he  sub- 
mitted,  that  under  such  circumstances  the  usual  order 
should  be  qualified  by  a  direction,  that  the  plaintiff  or  his 
solicitor  should  be  at  liberty  to  attend,  at  all  seasonable 
hours,  at  the  office  of  the  defendant's  solicitor,  for  the 
purpose  of  examining  and  taking  copies  of  the  documents. 

The  Court,  afler  hearing  Mr.  Favell  in  reply,  made 
the  qualified  order. 


MEMORANDUM: 

On  the  Snd  March,  1837,  John  Jervis,  Esq.  of  the 
Middle  Temple,  received  a  patent  of  precedence;  and 
soon  afterwards,  Francis  Whitmarsh^  of  Gray's  Inn,  Esq., 
and  Charles  Purton  Cooper ^  of  Lincoln's  Inn,  Esq.,  were 
appointed  his  Majesty's  counsel  learned  in  the  law. 


^^^.^^    -\.  £jrjDar/tf  Ellison— In  the  Matter  of  the  Trinity  House 
May^mL  Corporation  AcT. 

A  leMe  of  a       JJY  indenture  of  leaserduted  1st  October,  1795,  and  ex- 

light-houie  and  '  ' 

the  toUi  thereof,  ecuted  by  the  master,  wardens,  and   assistants  of  the 

ration^of  TrT  Trinity  House  of  the  one  part,  and  Henry  Smith  of  the 

cha^tli'l^laDd  ^^^^^  P*""''  reciting  letters  patent  empowering  the  Trinity 

therefore  a  httf-  House  to  give  authority  to  persons  to  erect  light-houses, 

sign  bis  wife's  ^^^  reciting  the  convenience  which  had  been  afforded  to 

^^i^]^"^^  mariners  by  the  erection  of  the  Longships  light-house; 

Where  an  act  and  that  Smith  had  erected  the  same,  and  had  also  caused 

of  parliament  . 

anthoriaes  the  certain  poles  Or  (rees  to  be  placed  on  the  neighbounng 
hmdskT which    ^^^^t  Called  the  Wolf  Rock,  or  Rundle  Stone ;  it  was 

a  feme  covert  is 

interested,  and  s^ves  the  Court  of  Exchequer  authority  to  distribute  the  pnrchase*monej  amongst 
the  parties  beneficially  entitled  thereto,  the  exercise  of  that  authority  by  the  Court  u  in  lieu  of 
the  solemnities  ordinarily  required  for  the  conveyance  of  the  real  property  of  a  feme  ooTert,  or 
on  the  payment  of  hi|f  money  out  of  Court. 
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witnessed,  that,  in  consideration  of  such  erection  by  Smith,         1837. 
and  other  considerations  in  the  indenture  mentioned,  the       _  "  _, 

Ex  parte 

parties  thereto  of  the  first  part  did  demise  unto  the  said  EtLiaoN. 
Henry  Smith,  his  executors,  administrators,  and  assigns, 
the  said  light-house,  together  with  the  scite  thereof,  and 
also  the  said  poles  or  trees,  and  all  tolls,  dues,  and  cus- 
toms payable  in  respect  of  the  said  light-house,  to  hold. 
See,  for  the  term  of  fifty  years,  from  the  29th  September, 
]  795,  at  the  rent  of  100/.  per  annum.  The  lease  contained 
clauses,  that  the  actions  to  be  brought  by  the  lessee  should 
be  in  the  name  of  the  corporation,  and  that  the  lessee 
should  not  assign  without  leave  of  the  corporation. 

Henry  Smith  died  intestate  on  the  24th  of  October, 
1809,  leaving  a  widow  and  four  children.  By  Smith's 
intestacy,  and  the  will  of  the  widow,  who  died  some  few 
years  afterwards,  the  four  children  became  entitled  to  the 
lease  in  equal  shares. 

In  July,  1829,  Captain  Ellison  married  Betsy  Ellen 
Smith,  one  of  the  four  children  of  Henry  Smith.  No 
settlement  was  made  upon  that  marriage.  Afterwards 
Captain  Ellison  granted  an  annuity,  chargeable  on  his  one- 
fourth  share  of  this  leasehold  property,  to  George  Key, 
who  subsequently  assigned  it  to  T.  Kearsey.  Upon  the 
assignment  to  Kearsey,  the  latter  advanced  a  further  sum, 
and  the  whole  annuity  then  amounted  to  140/.  per  an- 
num. This  annuity  was  secured  by  a  deed,  dated  the 
27th  of  February,  1830,  and  executed  by  Captain  and 
Jifrs.  Ellison,  by  which  the  annuity  was  made  payable 
during  the  remainder  of  the  term,  and  made  redeemable 
in  the  usual  manner. 

By  an  indenture  dated  the  2lst  of  August,  1830,  Cap- 
tain Ellison  assigned  his  interest  in  the  light-house,  sub- 
ject to  existing  incumbrances,  to  the  petitioners,  Mears 
and  Hughes,  upon  trust,  to  pay  an  annuity  of  300/.  a  year 
during  the  remainder  of  the  term,  to  Mrs.  Ellison,  for 
her  separate  use,  but  without  power  of  anticipation,  and 
to  pity  the  residue  to  Captain  Ellison. 
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1837.  By  the  statute  6  &  7  Witt.  4,  c.  79,  which  vests  the 

Ezrarte  Property  in  all  light-houses  in  England  in  the  Trinity 
BLLifov.  House,  and  which  recites,  amongst  other  things,  that  the 
Longships  light^house  is  held  by  Henry  Pascoe  Smith, 
Esq.,  (the  administrator  of  Henry  Smithy  the  intestate), 
by  virtue  of  a  lease  from  the  Trinity  House,  that  corporation 
(see  sect.  S)  is  empowered  to  purchase  several  light- 
houses, amongst  which  is  the  Longships,  and  the  tolls 
belonging  to  them,  of  the  owners  or  persons  interested  in 
those  light-houses. 

The  SSrd  section  directs  that  the  purchase-money  paid 
for  any  light-house  to  be  purchased  of  corporations,  femes 
covert,  infants,  &c.,  shall,  if  it  exceed  SOO/.,  be  paid  into 
the  Bank  of  England,  in  the  name  and  with  the  privity  of 
the  Accountant-General  of  the  Court  of  Exchequer,  to  be 
placed  to  bis  account  there  "  Ex  parte  the  Corporation  of 
the  Trinity  House,"  &c. ;  to  be  applied  under  the  direction 
of  the  Court,  and  upon  the  petition  of  the  party  who  would 
have  been  interested  in  the  rents,  in  the  purchase  of  here- 
ditaments  to  be  conveyed  to  the  like  uses  to  which  the 
light-house  stood  limited,  and  in  the  meantime  to  be  in- 
vested in  the  3/.  per  cent.  Reduced  Annuities. 

The  26th  section  enacts,  that  in  case  any  person  to 
whom  any  purchase-money  shall  be  awarded  for  a  light- 
house shall  refuse  to  accept  the  same,  or  shall  not  be  aUe 
to  make  a  good  title  to  such  light-bouse,  to  the  satisfaction 
of  the  master,  wardens,  and  assistants  of  the  Trini^ 
House,  they  may  order  the  sum  assessed  and  awarded 
to  be  paid  into  the  Bank  of  England,  in  the  name  of  the 
Accountant-Greneral  of  the  Court  of  Exchequer,  to  the 
credit  of  the  master,  wardens,  and  assistants  of  the  Trinity 
House,  and  the  parties  interested,  subject  to  the  order  of 
the  Court;  and  the  Court,  upon  the  application  of 
the  parties  interested,  may,  in  a  summary  manner, 
order  the  money  to  be  invested  in  the  public  funds, 
and  may  order  distribution  thereof,  or  payment  of  the 
dividends  thereof,  according  to  the  respective  estates  or 
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interests  of  the  parties  making  claim  theretOi  and  may      ,  1837- 
make  such  other  order  in  the  premises  as  to  the  said        Bz  parte 
Court  shall  seem  just.  Ellisok. 

The  27th  section  enacts,  that  where  any  question  shall 
arise  respecting  the  title  of  any  party  to  any  money  paid 
into  the  Bank  in  pursuance  of  this  act,  the  party  who  shall 
have  been  in  possession  of  the  light-house,  or  in  receipt 
of  the  tolls,  at  the  time  when  the  purchase-money  was 
awarded,  shall  be  taken  to  have  complete  title  thereto, 
according  to  such  possession  and  enjoyment,  till  the  con- 
trary be  shewn  to  the  satisfaction  of  the  Court  of  Ex- 
chequer. 

Under  the  provisions  of  this  act,  the  corporation  of  the 
Trinity  House  entered  into  an  agreement  with  Captain 
Ellison  for  the  purchase  of  his  remaining  interest  in  the 
property  at  6899/.  6s,  7dL,  the  corporation  taking  upon 
themselves  the  responsibility  of  discharging  the  several 
incumbrances.  Accordingly,  an  indenture  of  assignment 
was  prepared  for  that  purpose,  bearing  date  the  8th  of 
March,  1837,  and  executed  by  the  proper  parties.  The 
corporation,  about  the  same  time,  undertook  to  re-pur- 
chase Kearsey's  annuity  at  the  sum  of  1,540/.,  and  an 
agreement  was  executed  for  that  purpose. 

A  doubt  having  afterwards  been  suggested  whether 
Captain  Ellison  could  make  a  good  title  to  the  property, 
the  purchasers  paid  the  purchase-money  into  Court,  under 
the  S6th  section  of  the  act.  The  ground  of  their  objec- 
tion was,  that  the  interest  of  the  parties  holding  under 
this  lease  was  not  that  of  a  chattel  real,  but  a  chose  in 
action,  or  a  mere  personal  interest  vested  in  Mrs.  Ellison 
during  the  term,  and  that  it  was  not  assignable  by  her 
husband. 

A  petition  was  now  presented  by  Captain  Ellison  and 
the  trustees  under  the  marriage  settlement,  praying  that 
a  sum  of  9000/.,  part  of  the  sum  of  6689/.  6s.  Id.,  might 
be  paid  to  the  trustees,  for  the  purpose  of  securing  Mrs. 
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1837-         Ellison's  annuity  during  the  remainder  of  the  term,  and 
Ex'trte       ^^^^  ^^^  residue  might  be  paid  to  Captain  Ellison^  and  that 
ELLifoN.      the  Trinity  House  might  be  ordered  to  pay  the  costs  of 
this  application. 

Mr.  Simpkinson,  and  Mr.  Pigoti,  for  the  petitioners. — If 
this  were  a  mere  personal  annuity,  it  may  be  admitted  that 
this  assignment  would  not  be  good  against  Mrs.  Ellison  if 
she  survived  her  husband.  But  this  is  a  lease  of  the  light- 
house, of  the  scite,  and  of  the  tolls,  for  a  term  of  years, 
which  is  clearly  an  interest  in  land,  and  is  so  treated  by  the 
act,  because  the  purchase*money  is  to  be  re-invested  in 
land.  In  Negus  v.  Coulter  (a),  the  mere  right  of  laying 
mooring-chains  and  exacting  tolls  for  them,  was  held  to  be 
an  interest  in  land.  Knapp  v.  WilUams  (6),  Howes  v.  Chap' 
man  (c).  Rex  v.  Bates  (d),  and  Rex  v.  WinstatUey  (e),  are 
likewise  authorities  in  point.  The  case  of  The  Chelsea 
Water  Works  Company  (/)  went  upon  this, — that  though 
the  right  of  the  corporation  was  an  interest  in  land,  yet  the 
individual  shares  were  personal.  That  case,  therefore,  is 
not  an  authority  against  the  present  application.  In  the 
cases  in  which  it  has  been  held  that  the  tolls  of  a  light- 
house are  not  rateable,  the  reason  has  been,  that  the  tolls 
are  not  collected  within  the  parish  where  the  benefit  is 
received — ^not  that  those  tolls  are  not  as  much  connected 
with  the  realty  as  any  other  tolls  :  Rex  v.  Rebowe  {g)f 
Rex  V.  Coke  (/i).  Supposing  this  to  be  a  real  chattel,  it  is 
clear  that  the  assignments  of  it  by  Captain  Ellison,  first  to 
Kearsey,  and  secondly  to  the  trustees  for  the  benefit  of 
his  wife,  are  valid.     In  Donne  v.  Hart  (i),  it  was  held  that 

(«)  Ambler,  367.  (g)  Cowp.583;  Bott,  142,  pL 

(6)4Ve8.430.  177- 

(0  4  Vcs.  642.  (A)  5  B.  &  G.  797t  8  D.  ft  R. 

(d)  3  Price,  341.  666. 

(e)  8  Price,  180.  (i)  2  Ross.  &  Ifyl.  360;  see 
(/)  Ante,  p.  268.  Mootfy  v.  Matthews,  7  Ves.  183. 
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an  aBsignment  by  the  husband  of  his  wife's  interest  in  a         1837- 
chattel  real  was  valid,  although  the  interest  was  only        ^^    ^ 
contingent  and  reversionary,  and  although  the  husband       ELLitoN. 
died  before  the  contingency  was  determined  or  the  re- 
version fell  into  possession.     But,   supposing  this  were 
not  a  chattel  real,  the  money  is  in  Court,  and  represents 
the  property ;  and  the  Court,  having  the  fund  in  its  posses- 
sion, can  give  all  necessary  directions  for  securing  the 
wife's  interest. 

Mr.  Boieler,  and  Mr.  L.  Wigramt  for  the  corporation 
of  the  Trinity  House«— It  is  not  the  object  of  the  Trinity 
House  to  throw  obstacles  in  the  way  of  the  petitioners, 
but  only  to  secure  a  good  title  to  this  property.  In  the 
cases  which  have  been  cited,  the  nature  of  the  property 
was  that  it  shpuld  be  assignable ;  the  difference  here  is, 
that  the  interest  originally  granted  to  the  Trinity  House 
was  not  assignable.  A  confidence  was  reposed  in  them 
not  to  assign,  and  the  contract  between  them  and  Smith 
amounted  to  nothing  more  than  a  covenant  that  Smith, 
in  consideration  of  building  the  light-house,  should  enjoy 
the  tolls.  The  recital  in  the  stat.  13  Eliz.  c.  8,  shews  that 
peculiar  confidence  was  placed  in  the  Trinity  House,  on 
the  ground  of  their  being  "  the  chiefest  and  most  expert 
masters  and  governors  of  ships."  The  third  section  of 
that  statute  enacts,  "  that  the  corporation  shall  from  time 
to  time  keep  in  repair  the  beacons,  &c.  to  be  by  them 
or  their  assigns  erected."  The  word  ''assigns"  in  this 
clause,  when  taken  with  reference  to  the  entire  statute, 
means  nothing  more  than  "  agents."  And  that  seems  to 
be  the  meaning  attached  to  the  same  word  in  the  charter, 
by  which  many  of  the  rights  specified  are  granted  to  the 
master,  wardens,  and  assistants  of  the  Trinity  House  and 
their  successors, ''  or  their  substitutes  or  substitute,  depu- 
ties or  deputy,  assigns  or  assign."  That  the  corporation 
had  a  trust  or  confidence  imposed  upon  them,  which  they 
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1837.        could  not  assign,  appears  likewise  from  the  opinion  of  Sir 
^^^'     '      JP.  Bacotif  A.  G.,  and  Sir  H.  Yelverion,  both  of  whom 

Ex  parte  ,  ' 

Ellison,  were  Consulted  upon  the  subject  The  lease  to  Smidi 
also  bears  out  this  construction,  for  it  contains  a  covenant 
that  the  actions  to  be  brought  on  behalf  of  Smith  shall  be 
brought  in  the  name  of  the  corporation.  Rex  v.  Tyne^ 
mouth  (a)  favours  the  position  that  the  tolls  are  distinct 
from  the  light-house.  [The  Lord  Chief  Baron. — There 
is  a  great  series  of  modern  cases,  at  variance  with  that  opi- 
nion.] Even  if  the  tolls  be  considered  real  property  un- 
der the  statute  of  Elizabeth,  it  does  not  follow  that  they 
are  so  for  other  purposes.  They  are  not  annexed  to  the 
realty  like  mooring  chains,  but  are  merely  a  tax  for  using 
the  realty.    There  is  no  difference  in  this  respect  between 

,  them  and  postage.     There  are  many  cases  in  which  pro- 

perty has  been  considered  to  be  real  property  within  the 
Mortmain  Act,  though  not  so  for  any  other  purpose.  A 
large  and  full  construction  has  been  given  to  the  Mort- 
main Act,  in  order  to  prevent  the  mischiefs  intended  to  be 
provided  for.  The  same  observation  may  apply  to  the 
statute  of  Elizabeth.  [The  Lord  Chief  Baron.— Tht 
question  is,  whether,  under  the  06th  section  of  6  &  7 
Will.  4,  c.  79,  this  money  is  not  tantamount  to  money  in 
Court  arising  from  the  sale  of  an  interest  of  a  feme  covert, 
and  paid  on  her  personal  appearance,  or  by  virtue  of  a 
deed  of  acknowledgment.] 

Mr.  Simpkinson,  in  reply,  contended  in  favour  of  tbe 
construction  put  by  the  Court  upon  the  26th  section  of 
the  statute  of  WilL  4,  and  also  remarked  that  the  Trinity 
House  had  themselves  considered  this  property  as  assign- 
able, because  the  assignments  contained  express  covenants 
by  the  lessee,  not  to  assign  without  the  consent  of  tbe 
corporation. 

(a)  12  East,  46. 
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The  Lord  Chief  Baron.— I  do  not  blame  the  Trinity  1837. 
House  for  bringing  this  question  before  the  Court,  as  it  ^^  ^^ 
might  fairly  be  considered  the  safest  course  for  thena,  un-  Ellison. 
der  the  circumstances;  but  I  own  I  do  not  see  any  doubt 
sufficient  to  justify  me  in  withholding  the  order  which  is 
sought  by  this  petition.  It  is  true  that  the  tolls  of  a  light- 
house have  been  held  not  to  be  rateable  as  tolls ;  but  it 
does  not  therefore  follow,  that  in  a  lease  of  a  light-house 
together  with  the  tolls,  the  tolls  are  not  to  be  drawn  after 
the  light-house  as  a  species  of  real  property.  That  is  one 
answer  to  the  objections  which  have  been  made  to  this 
motion.  Then,  again,  it  is  impossible  to  consider  this  pro- 
perty as  a  mere  personal  enjoyment  of  a  right  which  has 
been  vested  in  the  Trinity  House  by  way  of  confidence, 
and  which  they  cannot  assign ;  because  they  have  them- 
selves treated  the  property  as  matter  of  contract,  and  have 
by  the  form  of  their  own  contracts  permitted  the  parties, 
with  certain  restrictions,  to  make  assignments.  Then, 
with  respect  to  the  interest  of  this  particular  party,  I  think 
the  act  of  parliament  expressly  permits  the  Trinity  House 
to  purchase  it.  Although  Captain  Ellison  may,  indepen- 
dently of  the  act,  have  no  right  to  assign  his  wife's  interest 
except  under  certain  forms ;  yet,  as  the  act  has  made  a 
complete  title  for  the  purchasers,  what  is  that  but  giving 
the  sellers  the  power  of  converting  their  interest  into  hard 
cash?  That  cuts  the  Gordian  knot.  What  has  the 
Court  to  do  but  to  allow  the  parties  to  apportion  the  mo- 
ney amongst  them  according  to  the  interests  which  they 
had  before  ?  The  difficulty  is  solved  by  the  act.  Suppose, 
as  has  been  suggested,  that  this  was  a  mere  covenant  that 
the  party  should  enjoy  the  tolls ;  the  legislature  only  says — 
We  will  allow  you  to  convert  your  interest  into  a  sum  of 
money,  which  the  Court  shall  pay  to  you.  And  if  so  con- 
verted, it  is  his  personal  property.  In  the  present  case, 
whatever  was  the  nature  of  Captain  Ellison's  interest,  by 
the  act  of  Parliament  it  is  converted  into  money,  and  is 
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1837. 
Ex  parte 

ELLItON. 


therefore  his  personal  property.  By  his  own  personal 
engagement,  he  would  be  bound  to  settle  such  part  as  is 
the  subject  of  settlement. 

I  should  be  disposed  to  let  the  matter  rest  here,  and  to 
dispose  of  this  case  simply  upon  the  construction  of  the 
act  of  Parliament ;  but  being  much  pressed  to  give  my 
opinion  upon  the  other  point  which  has  been  rabed,  Imust 
say,  that  in  my  opinion  the  lease  of  these  tolls  is  a  chattel 
real,  and  that,  consistently  with  modem  decisions,  that 
old  case  of  Rebowe,  if  all  the  grounds  on  which  it  ap- 
pears to  have  been  decided  are  correctly  reported,  was 
not  altogether  put  upon  the  right  grounds. 

Motion  granted. 


May  ind, 

A  wife  in  e«- 
IffMif,  and 
baTingJust 
been  delWerad 
ofa  child,  ap- 
pointed by  will 
real  property  to 
ber  httibandi  in 
fee.    After  her 
death,  the  hut- 
band  gave  hit 
bond  for  secur- 
ing 3000X.  to 
the  infant; 
which  bond  re- 
cited that  he 
had  upon  the 
execution  of 
the  will  given 
hie  wife  an  ai- 
eorance  that  be 
would  make 
protision  for  the 
child:— AeM, 
that  the  SOOOI^ 
was  a  lien  on 
the  estate. 


Ex  parte  Atkins — In  the  Matter  of  the  London  and 
Southampton  Railway  Act. 

Maria  Godfrey,  being  seised  in  fee  of  a  one  un- 
divided third  part  of  some  freehold  lands  at  Southampton, 
married  Mr.  Bradby.  After  their  marriage,  the  lands  were 
settled  upon  her  and  her  husband  for  their  lives,  with  re- 
mainder to  such  uses  as  she  should  by  deed  or  will  appoint ; 
in  default  of  appointment,  to  the  use,  after  the  death  of  the 
husband,  of  the  children  of  the  marriage  in  fee;  and, in 
default  of  children,  to  the  right  heirs  of  Mrs.  Bradby. 

A  few  years  after  the  marriage,  and  immediately  after 
being  delivered  of  a  daughter,  Mrs.  Bradby  made  her 
will.  She  was  too  weak  to  sign  it,  but  she  set  her  mark  to 
it  in  the  presence  of  her  solicitor,  her  nurse,  and  a  female 
friend.  By  this,  she  devised  the  whole  of  her  one  third 
share  to  her  husband  in  fee.  She  died  on  the  same  day, 
leaving  one  child  only,  the  daughter  before  mentioned* 

In  February,  1834>,  Mr*  Bradby  executed  a  bond  to  cer- 
tain trustees,  conditioned  for  securing  to  Louisa  Bradby, 
the  infant  daughter  of  himself  and  his  late  wife,  the  sum 
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of  3,000/.,  to  be  paid  to  her  inimediately  upon  her  attain-        1837. 
ing  twenty-one,  if  that  event  should  happen  in  his  life-       g^  ^^^ 
time;  if  not,  within  six  months  after  his  decease.     The       Atkini. 
bond,  after  reciting  that  Bradby  was  entitled  to  a  one  un- 
divided third  share  of  the  property  in  question  under  the 
will  of  Mrs.  Bradby's  father,  and  by  virtue  of  Mrs.  Brad- 
by's  will  and   appointment,  proceeded   in  these  words : 
••  And  whereas  the  said  J.  Bradby,  upon  the  execution  of 
the   said  will  and  appointment,  gave  his  said  wife  an 
assurance  that  he  would  make  a  provision  for  the  said 
Louisa  Bradby,  and  hath  therefore  agreed  to  enter  into 
the  said  bond,  &c.     Now  the  condition,  &c.*' 

After  the  execution  of  this  bond,  Mr.  Bradby  pur- 
chased the  remaining  two  thirds  of  the  property,  and 
mortgaged  the  whole  to  the  petitioners.  Bradby  after^ 
wards,  with  the  consent  of  the  mortgagees,  contracted 
with  the  Southampton  Railway  Company  for  the  sale  to 
them  of  the  whole  property  for  4,500/.  But  upon  ascer- 
taining the  nature  of  the  bond,  the  company  refused  to 
pay  more  than  two  thirds  of  the  purchase  money  to  the 
vendor ;  and  they  paid  the  remaining  one  third,  namely, 
1,500/.,  into  court,  upon  the  advice  that  the  recital  in  the 
bond  gave  the  trustees  a  lien  for  that  sum  upon  the  one 
third  share  devised  by  Mrs.  Bradby. 

The  mortgagees  now  presented  their  petition  to  be 
paid  the  1,500/. 

Mr.  Cooie  and  Mr.  L.  Wigram,  for  the  petitioners. — 
Mr.  Bradby  in  his  affidavit  states,  that  the  assurance 
mentioned  in  the  bond  was  merely  voluntary  on  his  part. 
[The  Lord  Chief  Baron. — I  cannot  hear  his  affidavit  as  to 
that.  His  evidence  must  be  taken  from  the  recital  only.] 
Where  it  is  shewn  that  a  party  has  received  a  benefit  in 
consequence  of  a  promise  made,  and  he  afterwards  refuses 
o  perform  the  promise,  the  Court  will  convert  him  into  a 
trustee,  and  make  him  perform  the  promise.     But  here 

VOL.  If.  N    N  EQ.  EX. 


588  EQUITY  CASES  IN  THE 

1837.  there  is  no  evidence  that  the  husband  received  the  benefit 
^■~"''  '  of  the  wife's  will,  in  consequence  of  tlie  promise.  It  must 
At&ins.  be  shewn  not  merely  that  the  promise  was  made,  but  that 
it  was  relied  upon  by  the  testator :  C/Mmberlain  y.Agar[a). 
The  case  of  Podmore  v.  Gunning  (6),  will  be  relied  upon 
against  the  petitioners;  but  that  case  went  a  great  length, 
and  the  decision,  as  reported,  is  only  on  motion.  It  is  be- 
lieved that  the  bill,  in  that  case,  was  dismissed  (c).  A  mere 
promise  amounts  to  nothing.  Here  it  was  only  an  assu- 
rance by  the  husband,  that  he  would  make  a  suitable  pro* 
vision  for  thie  child  ;  and  he  did  so  by  bond.  There  was 
no  promise  to  pay  out  of  this  particular  land.  [The  Lord 
C/iitf  Baron. —If  a  man  mnkes  a  will,  and  then  marries 
ami  has  a  child,  that  is  in  law  a  revocation  of  the  will,  with 
a  view  to  the  benefit  of  the  children.  Here  the  very  re- 
verse takes  place.  A  woman  marries,  has  a  child,  and 
then  makes  a  will.  The  law  would  consider  primd  facie 
that  that  would  be  for  the  benefit  of  the  child.  Instead, 
however,  of  giving  the  property  to  her  cliild,  she  gives  it 
to  her  husband.  How  did  it  occur  to  her  to  make  a  will 
for  her  husband?] 

Mr.  fVilcock,  for  the  trustees. — This  transaction  was 
one  and  entire.  The  bond  might  be  a  proper  form  of 
provision  for  the  child,  but  clearly  the  father  thought 
liim>elf  bound  to  execute  it  in  consequence  of  benefits 
which  he  received  under  the  will.  Podmore  v.  Gunning 
is  in  point,  and  is  a  very  strong  case.  When  Bradby  has 
paid  the  money,  I  admit  he  would  be  entitled  to  the 
estate ;  but  the  Court  will  not  let  him  have  the  estate  till 
he  has  paid  the  purchase  money.  There  must  be  an  in- 
vestment of  the  money,  or  he  must  do  what  the  Court  may 
cons>ider  an  equivalent.  He  has  shewn  that  in  his  opinion 
not  less  than  3,000/.  ought  to  be  settled  on  the  child. 

(a)  2  Yes.  &  B.  259.  (c)  It  was  so.    The  case  hu 

(6)  6  Sim.  485.    ""^  '^^   ^^yy        Bince  been  reporttd  io  1  Sim.  644. 
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The  1,500/.  ought  to  be  applied  in  part  performance  of 

the  settlement  ^^  ^^ 

AlSlNt. 

Mr.  Corjff  for  the  husband,  now  ofTered  to  make  pro* 
posals  before  the  Master  for  settling  3,000/.  on  (he  infant, 

Thie  Lord  Chief  Baron  said,  that,  considering  the 
value  of  the  estate,  he  thought  the  proposal  fair;  and 
ordered  a  reference  to  the  Master  to  approve  of  a  security 
upon  the  terms  of  the  bond  ;  and  upon  that  security  being 
given,  the  money  in  court  to  be  paid  to  the  mortgagees. 


Gou;^ouRN  V.  Brooks.  Mny  9ihf 

UrEORGE  BROOKS,  by  his  will,  devised  as  follows :—  legacy  charged 
"  I  give,  devise,  and  bequeath  all  my  real  estate  to  my  ex-  and  p'jyVwJ'on 
ecutors  upon  the  trusts  after  mentioned,  that  is  to  say,  *!"*  brother  and 

'^  'J'    Slater  of  the 

upon  trust,  that  my  wife,  Mary  Brooks,  do  and  shall  re-  legatee  atuin- 
ceive  and  take  my  rents  during  her  natural  life,  if  she  shall   cM'2i|^hrfd  not 
6o  long  continue  my  widow;  and  from  and  immediately  by'lhe'dcaihof 

after  her  death  or  marriacre,  w  hich  shall  first  happen,  then  <*>^  icgftt^e* 

before  the  time 
upon  trust  to  pay  and  apply  the  rents  and  profits  in  the  of payuent; 

maintenance  and  bringing  up  of  my  son  Thomas  Brooks,  be?n?poit°^ 

and  my  daughter  Ellen  Brooks,  if  they  shall  be  under  poncdforthe 

agCj  until  they  ^hall  attain  the  age  of  twenty*one ;  and   th«  e»taie,  and 

then  my  will  apd  mind  is,  that  at  the  death  or  marriage  of  tion  annexed  to 

my  said  wife,  I  give  and  devise  my  estate  above  mentioned  {heTatee.**^ 

to  my  son  Thomas  Brooks,  and  the  heirs  of  his  body,   ^^ 

only  yielding  and    paying  to  my  daughters  Martha  and 

Ellen  the  sum  of  lOOl.  each." 

The  testator  die<1,  heaving  his  widow  and  three  children,/^.  .^  .• 

namely,    M..rtha,   Thomas,    and    Ellen,    surviving  him.  ^ 

Martha  had  attained  her  age  in  the  lifetime  of  the  testator,      • 

and  married  the  plaintiff*.     The   widow  married  again,; 

and  in  1831,  which  was  after  the  marriage  of  the  widow, 

N  N   S 
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but  before  the  two  children  Thomas  and  Ellen  attained 
twenty-one,  Martha  died.  The  question  was^  whether 
the  legacy  of  100/.  left  to  Martha  lapsed^  or  was  payable 
to  the  plaintiff  as  administrator  of  Martha,  out  of  the  real 
estate. 

Mr.  Bethellf  and  Mr.  Dixon^  for  the  plaintiff. — This  is 
a  devise  to  the  wife  until  her  death  or  second  marriage, 
and  then  a  chattel  interest  is  provided  for  the  maintenance 
of  the  two  children,  if  under  age  at  that  time ;  and,  sub- 
ject to  that  intermediate  interest,  the  estate  is  to  vest  in 
Thomas  Brooks  in  tail,  subject  to  the  legacies  to  Martha 
and  Ellen.  The  interest  in  these  legacies  is  vested,  but 
payment  postponed  for  the  convenience  of  providing  for 
the  child rens'  maintenance.  The  legacies  being  charges 
on  the  remainder  in  tail,  and  the  interest  in  remainder 
Testing,  the  charge  is  vested  also.  It  was  held  in  the 
earlier  cases  (a),  that  where  a  legacy  is  charged  on  land, 
and  the  legatee  dies  before  the  time  of  payment,  the  legacy 
is  lapsed.  That  rule  applies  now,  where  payment  of  the 
legacy  is  postponed  with  reference  to  the  circumstances  of 
the  devisee,  but  not  where  it  is  postponed  with  reference 
to  the  circumstances  of  the  estate :  Dawson  v.  Killett  (6), 
Poole  V.  Terry  (c).  When  a  legacy  is  charged  upon  an 
estate  as  a  portion  for  a  child,  and  the  child  dies  before 
the  time  of  payment,  the  general  rule  is  that  the  estate  is 
relieved  from  the  portion.  But  the  reason  for  that  rule 
fails  in  this  instance,  because  the  plaintiff's  wife  was  mar- 
ried at  the  time  of  the  gift :  Ernes  v.  Hancock  (d). 

Mr.  Spence,  and  Mr.  Harwoody  for  the  defendant. — 
The  estate  is  given,  in  the  first  instance,  to  trustees,  who 


(a)  See  Paulet  v.   Doggett,  2         (c)  4  Sim.  294. 
Vcm.86.  (<0  2Atk.607. 

(6)  lBro.G.G.119. 


Broom. 
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must  have  the  fee  in  order  to  do  their  duty  as  trustees^  1837* 
and  provide  for  the  children's  maintenance.  In  a  certain  qoolbourh 
event  the  fee  is  given  to  the  defendant,  and  then  the  tes- 
tator's will  and  mind  was,  &c.  The  defendant  takes  the 
estate  upon  a  certain  condition.  The  estate  is  not  charged 
with  the  legacies,  as  it  was  in  Poole  v.  Terry,  but  a  condi- 
tion is  imposed  on  the  party  taking  it,  and  that  condition 
is  satisfied  by  the  death  of  the  legatee  before  the  time  of 
payment.  In  Smell  v.  Dee  (a),  the  legacies  were  given  to 
certain  persons  at  the  end  of  ten  years  after  the  testator's 
death ;  and  although  it  was  contended  that  the  bequest 
differed  from  a  bequest  to  a  person  at  twenty-one,  inas- 
much as  it  depended  on  a  certainty,  and  not  on  a  contin- 
gency, yet  Lord  Cowper  held  that  the  legacy  lapsed.  In 
fVatMns  v.  Cheek  {b)^  where  legacies  charged  on  real 
estate  were  made  payable  at  twenty-one,  but  the  testator 
expressly  declared  that  they  should  vest  in  the  legatees 
at  his  death,  Sir  John  Leach  observed,  that  but  for  that 
direction  they  would  certainly  have  sunk  for  the  benefit  of 
the  devisee  of  the  real  estate.  Where  a  legacy  affects 
real  estate,  in  order  to  prevent  a  lapse,  the  testator's  in- 
tention in  that  respect  must  be  clearly  shewn.  Ernes  v. 
H^incock  illustrates  that  rule.  The  devisee  of  the  real 
estate  was  not  to  have  it  till  he  attained  twenty-three,  and 
then  he  was  to  take  it  upon  condition  that  he  paid  his 
sister  a  legacy  out  of  the  estate  within  two  years  after  his 
so  attaining  twenty-three.  The  sister  survived  the  period 
when  the  brother  was  to  take  the  estate,  but  died  within 
the  two  years,  and  it  was  held  that  her  administrator  was 
entitled  to  the  legacy.  But  there  the  period  of  payment 
was  only  postponed  to  give  the  devisee  an  opportunity  of 
raising  the  legacies.  Here  there  is  no  intention  to  give 
the  daughter  any  thing  before  the  time  of  payment.  The 
other  childrens'  legacies  are  not  to   be  raised   till  that 

(a)  2  Salk.  415.  (6)  2  Sim.  &  S.  199. 
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period,  and  it  does  not  appear  that  the  testator  intended 
to  make  any  provision  fur  her  by  way  of  marriage  por- 
tion. Dawson  y.  Killet  is  distinguishable  from  the  present 
case,  because  there  the  legacy  was  expressly  charged  on 
the  realty^  and  afterwards  a  direction  given  for  payment 
Here  there  is  no  such  direction.  May  v.  AndretM  (a), 
and  Harrison  v.  Naylor  (6),  are  authorities  for  the 
defendant. 

Mr.  Beihellt  in  reply. — In  Waihins  v.  Cheeky  payment 
of  the  legacy  was  postponed,  with  reference  to  the  cir* 
cumstances  of  the  legatee,  and  consequently  Sir  John 
Leach  held  that  it  would  have  lapsed  but  for  the  direction 
of  the  testator.  In  the  case  in  Salkeld^  the  legacy  was 
given  at  a  particular  time,  which  disiingui.^^hed  that  case, 
and  likewise  that  o(  Harrison  v.  Naylor,  trotn  the  present. 
A/ay  V.  Andrews  was  in  effect  overruled  by  Dawson  v. 
Killet.  Here  the  devise  to  Thomas  Brooks  Aiaaa  presi^nt 
interest,  subject  to  tiie  contingency  of  maintenance.  The 
100/.  which  he  had  to  pay  was  equally  a  present  interest 
He  takes  the  estate  cum  onere. 

May  34rA.  Alderson,  B. — The  principles  which  are  to  govern  this 
decision  are  clear — the  only  difficulty  is  to  make  an  appli- 
cation  of  them. 

It  has  been  established,  that  when  a  legacy  is  given  ab- 
solutely, but  the  time  of  payment  is  only  postponed,  it 
docs  not  lapse  by  the  death  of  the  legatee  before  the  time 
of  payment  arrives.  On  the  other  hand,  if  the  arrival  of 
the  lime  of  payment  be  a  condition  annexed  to  the  legacy, 
then  it  does  lapse.  The  familiar  instance  of  a  legacy  to 
A.|  on  his  attaining  twenty-one,  which  lapses ;  and  of  a 
legacy  to  A.,  to  be  paid  on  bis  attaining  twenty«one,  which 
does  not,  shews  the  principle. 

(a)  1  Bro.  C.C.  122.  (b)  3  Bro.  C.  C  108. 
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The  wil]^  tlicrerorey  must  be  carefully  examined,  to  see  1837* 
whether  the  intention  of  the  testator  was  to  make  the 
legacy  conditional  or  nnt.  Here,  the  testator  leaves  the 
land  to  trustees  top«iy  the  rents  and  profits  to  the  wife  for 
life,  or  during  the  widowhood ;  and  after  her  death  or 
marriage,  to  pay  them  for  the  maintenance  of  liis  children, 
until  the  youngest  shall  attain  twenty-one.  And  he  then 
adds : — **  And  my  mind  is,  that  at  the  death  or  marriage 
of  my  wife,  I  give  and  bequeath  my  estate  to  my  son 
Thomaii,  yielding  and  paying  to  my  daughters  Martha 
and  Ellen  lOOL  each."  The  whole  difficulty  seems  to  me 
to  arise  from  tlie  order  in  which  the  testator  has  expressed 
his  intentions.  If  we  invert  the^  order  of  the  two  last 
dispositions,  we  shall  make  it  clear  enough.  The  testator 
seems  to  me  to  have  lef^,  on  the  death  or  marriage  of  his 
wife,  the  rents  and  profits  of  his  estate  to  his  son,  charged 
with  these  legacies,  with  a  provision  that  neither  the  son 
should  enjoy  the  estate,  nor  the  daughters  receive  their 
legacies,  until  the  youngest  child  was  twenty-one,  the  rents 
and  profits  being  to  be  devoted  in  the  meantime  to  their 
maintenance  and  education. 

This  brings  the  case  within  those  authorities  which  have 
established  that  if  the  payment  be  postponed  for  the  con- 
venience of  the  estate,  and  not  as  a  condition  annexed  to 
the  person  of  the  legatee,  the  legacy  does  not  lapse. 

1  am,  therefore,  of  opinion,  that  this  legacy  did  not 
bpse. 

Decree  for  the  plaintiff,  with  costs. 


Cape  v.  Cape. 

flOHN  CAPE,  by  Ifis  will,  after  giving  pecuniary  and  Tettator direct- 
specific  legacies  to  his  wife,  and  to  his  son  George  Augustus,  apply  a  legacy 

to  the  support 
and  maintenance  of  the  wife  of  hia  son  H.,  and  for  the  support  and  education  of  his  children 
bom  in  wedlock.    Then  weie  no  children  of  H.  at  the  testator's  dt^thi^Held,  that  the  wife 
took  the  kfaey  abtoltttely  to  htr  leparatt  uit. 
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cliilclren  coming  in  esse  during  her  Hretime,  namely,  her 
own  children,  would  have  been  entitle<l ;  but  no  children 
of  the  husband's  coming  in  esse  after  that  period  wouhl 
have  been  entitled.  But  here  the  will  gives  no  intere:»t  to 
t)ie  children,  either  of  the  husband  or  the  wife;  it  only 
points  out  the  objects  to  which  she  was  to  apply  the  fund. 
All  that  the  will  directs  her  to  do,  she  would  naturally  do 
without  that  direction. 

Alderson,  B. — My  impression  is,  that  the  testator 
merely  intended  (o  give  this  legacy  to  the  separate  use  of 
the  wife;  and  if  there  had  been  children  born  at  the  time 
of  the  death  of  the  testator,  it  would  have  been  a  question 
whether  they  did  not  take  an  interest  under  the  will;  but 
as  there  were  no  children  at  that  time,  1  think  the  wife 
takes  it  absolutely  to  her  separate  use. 


May  Ath  9th.  Whiting  v.  Rush. — Peacock  t>.  Rush. 

Upon  a  bill  im-  JL  HESE  suits  were  instituted  by  the  Pelican  and  other 

rie?womaiHn"  Insurance  Companies,  for  the  purpose  of  having  certain 

YarioQs  frauds  policies  of  insurance,  which  had  been  eflTected  on  the  life 

alleged  to  have     ■ 

been  committed  of  Miss  Helen  Abercromby,  set  aside  for  fraud;  and  that 
in  obuining  '  the  defendants  Wheatly  and  wife,  and  Wainwright  and 
rnniorSnIiel"  «>fe.  who  Were  alleged  to  be  implicated  in  the  fraud, 
and  P"y»°s  |»  might  be  decreed  to  pay  the  costs  of  the  suits  ;  and  that 
cies  deiiTered  the  defendant  Rush,  who  had  commenced  actions  on  the 
ctVedi^Heldt    policies,  might  be  restrained  by  injunction,  &c. 

ind  diSalmT"        ^^^^  ^^i^^^   ^^  ^^^   "^^"^  ^^^   '^   ®^®^  *^*^  '^'^  ^®'^" 

denying tbat she  Abercromby  was  in  very  poor  circumstances,  and  had  no 

had  any  inter-      ,  .        ,  .  »  •  i  i      ■    • 

est  in  the  poll-    interest  in   these  insurances,   but   that   they   had   been 

ac|mfmie*pro-      effected  for  the  benefit  of  the  defendant  Wainwright,  who 

P^^'  m**  *"'     ^^^  married  a  daughter  of  Mrs.  Abercromby  by  a  former 

husband.    For  this  purpose,  the  bills  stated  that»in  July, 


Ruia. 
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1839»  Mrs.  Abercromby,  and  her  two  daughters,  Helen  1Bd7. 
and  Madelina,  (t)ie  latter  of  whom  arcerwart.'s  married  the  wuitino 
defendant  Wheatly)|  came  to  live  with  Wainwriglit  and 
Ills  wife  ;  that  in  August,  in  the  same  year,  Mrs.  Aber« 
cromby  died  ;  and  that  Wainwright,  as  her  executor,  had 
sworn  that  her  effects  were  under  the  value  of  100/.;  that 
her  daughters,  Helen  and  Madelinai  had  applied  for  pen« 
sions  as  officers'  daughters,  and  upon  those  occasions 
had  made  affidavits  that  ihey  were  not  worth  10/.  a  year| 
that  notwithstanding  the  poverty  of  these  parties,  appli- 
cations had  been  made  at  various  offices  by  the  defendant 
Wainwright  fur  policies  on  the  life  of  Miss  Helen  Aber<* 
cromby,  for  a  limited  period,  to  a  very  large  amount ; 
that  in  October,  1830,  after  two  applications  had  been 
made  for  that  purpose,  and  after  Miss  Abercromby  had 
been  strictly  examined  on  the  subject,  the  Pelican  Office 
granted  an  insurance  on  her  life  for  two  years,  to  the 
amount  of  5000/. ;  that  about  the  same  time  an  insurance 
upon  her  life  was  effected  for  3000/.  with  the  Imperial 
Insurance  Office,  and  another  insurance  to  a  considerable 
amount  with  the  Eagle  Insurance  Office  ;  that  in  Decem- 
ber, 1830,  Miss  Helen  Abercromby,  having  been  pre- 
viously in  good  health,  died  suddenly  ;  that  shortly  before 
her  death  she  made  two  wills,  which  bore  date  the  same 
d&y»  by  one  of  which  she  left  all  her  property  fur  the 
benefit  of  the  defendant  Wainwright  and  his  wife,  and 
appointed  Wainwright  her  executor;  and  by  the  other 
she  left  all  her  property  to  her  sister  Madelina,  and  ap* 
I^ointed  one  Warner  her  executor ;  that  in  consequence 
of  the  two  wills,  the  parties  interested  came  to  an  arrange- 
ment, under  which  Wainwright  proved  one  of  the  wills, 
and  undertook  the  execution  of  it;  that  Wainwright 
afterwards  left  this  country,  and  that  the  defendant  Ru»h 
was  then  appointed,  by  an  order  of  the  Ecclesiastical 
Court,  administrator  of  Miss  Helen  Abercromby's  effects, 
and  in  that  character  had  brought  the  actions. 
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1837.  In  reference  more  particularly  to  the  defendant  Mrs. 

Wainwrighti  the  bills  charged  generally  that  she  was  a 
participator  in  the  fraud  ;  and  amongst  other  special  cir- 
cumstanceSy  that  she  attended  Miss  Abercromby  on  all 
the  occasions  on  which  the  latter  had  appeared  before  the 
directors  of  the  respective  companies.  In  particular  the 
bill  of  the  Pelican  Insurance  Company  stated  and  charged, 
that  upon  effecting  the  policy  for  5000/.,  Miss  Abercromby 
attended  at  the  office  with  Mrs.  Wainwright,  and  in  her 
presence  and  hearing  was  questioned  as  to  the  reasons 
and  inducements  which  led  her  to  effect  the  insurance, 
and  that  her  reply  was,  that  it  was  done  for  her  sole  ac- 
count, and  her  sole  benefit,  and  that  she  had  not  effected, 
and  had  no  intention  of  effecting,  any  other  insurance  upon 
her  life.  The  bill  then  contained  many  strict  inquiries, 
founded  upon  these  charges,  with  a  view  of  obtaining 
from  Mrs.  Wainwright  an  explicit  answer  upon  these 
points. 

The  defendant,  Mrs.  Wainwright,  her  husband  being 
still  out  of  the  jurisdiction,  put  in  an  answer  and  dis* 
claimer  to  each  of  the  bills,  by  which  she  denied  that 
there  was  any  scheme  on  her  part  to  commit  fraud,  or 
that  she  ever  had  or  claimed  or  pretended  to  have  or 
claim  any  right  or  title  to  the  policies  in  the  bill  men- 
tioned, or  in  respect  of  any  matter  mentioned  in  the  bill, 
and  she  disclaimed  all  right,  title,  and  interest  in  and  to 
the  said  policies,  and  in  and  to  any  other  of  the  matters 
mentioned  in  the  bill.  She  alleged  that  she  had  no  pro- 
perty to  her  separate  use  which  might  be  liable  to  the 
claims  of  the  plaintiff*;  and  she  claimed  the  same  benefit 
by  her  answer  or  disclaimer  as  if  she  had  pleaded  or 
demurred  to  the  bill.  To  the  inquiries  made  by  the  bill 
as  to  her  being  present  at  the  office  when  Miss  Aber* 
cromby  applied  for  the  insurance,  she  made  no  answer. 

Exceptions  having  been  taken  to  her  answer  for  in- 
sufficiency. 
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Mr.  Simpkinson  and  Mr.  G.  Richards  appeared  for  the  1837* 
exceptions  in  the  first  suit. — It  is  clear  that  if  this  defend- 
ant were  not  married  she  would  be  bound  to  put  in  a  full 
answer.  Her  being  married  can  make  no  difference, 
because  she  is  charged  specifically  with  being  a  party  to  a 
fraud.  The  question  is,  whether  a  married  woman,  put- 
ting in  an  answer,  is  not  bound  to  answer  fully,  although 
answering  separately  from  her  husband.  In  Wrottesley  v. 
Bendish  (a).  Lord  Talbot  said,  that  as  a  general  rule,  the 
wife  must  answer  fully,  although  in  the  case  before  him 
he  thought,  under  the  special  circumstances,  that  she  was 
not  bound  to  do  so.  A  party  charged  with  a  fraud  cannot 
disclaim,  and  say  he  had  no  interest.  In  Beauvoir  v. 
Rhodes  (&),  Tibbert  was  charged  as  an  attorney  and  as  a 
party  to  a  fraud,  and  he  put  in  a  disclaimer;  but  it  was 
overruled,  and  he  was  made  to  answer.  A  woman  may  be 
made  liable  for  a  fraud,  even  if  married.  [Alderson, 
B. — Can  you  make  her  pay  the  costs  ?]  If  she  survived 
her  husband  she  would  have  to  pay,  and  the  plaintiffs 
would  have  the  benefit  of  her  answer.  She  cannot  take 
advantage  of  the  accidental  circumstance  of  his  absence. 
If  her  husband  were  here  she  would  be  bound  to  answer. 

Mr.  6.  Turner,  for  the  exceptions  in  the  second  suit. — 
A  disclaimer  put  in  by  a  married  woman  is  inoperative 
against  her  husband.  How  can  she  disclaim  away  the 
right  which  he  has  in  the  property  ?  She  does  not  stand 
in  any  different  situation  from  any  other  married  woman. 
It  may  be  said  that  her  answer  could  not  be  read  against 
her  husband,  and  therefore  is  unnecessary.  But  suppose 
she  has  documents  implicating  herself  and  her  husband, — 
is  it  to  be  said  that  she  is  not  to  produce  them  ?  Letters 
between  herself  and  her  husband  may  be  produced. 
Again,  the  plaintiff*  may  prove  that  she  has  separate  pro- 

(a)  3  P.  W.  235.  (6)  Not  reported. 
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perty.  At  all  events,  ir  she  becomes  discovert  before  the 
hearing,  she  will  be  amenable  to  the  costs  of  the  suit.  She 
has  undertaken  to  answer  in  part,  and  therefore  should  be 
made  to  answer  fully. 

Mr.  Stuart^  for  the  defendant,  Mrs.  Wainwright. — If  the 
defendant  can  shew  that  slie  has  no  interest,  and  is  under 
no  hability,  there  is  an  end  of  the  case  against  her.  She 
has  answered  every  charge  that  goes  to  shew  that  she  has 
any  liability,  and  she  disclaims  any  interest.  The  argu- 
ment for  the  plaintiffs  would  go  to  the  extent  of  putting 
an  end  altogether  to  disclaimers.  The  discovery  asked  of 
this  defendant  is  only  incidental  to  the  relief  sought  for; 
and  if  the  relief  fails,  the  discovery  fails  also.  Now,  there 
can  be  no  relief  as  against  her.  No  personal  decree  can 
be  bad  against  a  married  woman,  except  there  be  separate 
estate,  or  except,  perhaps,  there  be  gross  charges  of  fraud 
against  her  personally.  It  is  enough,  therefore,  for  her  to 
»hew,  in  such  a  case  as  this,  that  she  is  under  no  liability. 
In  Glassinglon  v.  Thwaiies  (a),  it  was  held,  that  a  simple 
disclaimer  by  one  of  the  defendants  was  an  insufficient 
defence,  because  he  did  not  go  on  to  shew  that  he  was 
under  no  liability  in  respect  of  the  matters  contained  in 
the  bill.  Here,  the  bill  charges  that  she  has  an  interest 
in  the  policies,  and  ought  to  deliver  them  up ;  but  she  de- 
nies that  she  has  any  interest  in  them.  In  Gremlletf  v. 
Noble  (6),  a  demurrer  was  put  in  hy  Lady  Pomfret,  and 
the  quession  was,  wliether  the  suit  could  be  extended  to  a 
married  woman  on  the  ground  of  fraud.  The  demurrer 
was  overruled  on  special  grounds,  but  the  doctrine  of  the 
Court  clearly  goes  to  this, — that  a  fraud  creates  only  a  gene- 
ral demand  against  the  estate,  and  that  a  married  woman 
cannot  be  made  personally  liable  in  a  court  of  equity.  If 
there  be  separate  property,  that  property,  as  it  must  be 

(a)  2  Russ.  458.  (6)  3  Msdd.  79. 
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Tested  in  trustees,  may  be  made  liable  to  demands  affect-  1837. 
ing  it ;  but  unless  that  be  so,  a  court  of  equity  has  no 
means  of  reaching  the  wife's  property,  so  as  to  make  it 
liable  at  all:  Murray  v.  Barlee  (a).  Francis  v.  Wig^ 
xeU  (6)  is  a  strong  authority  in  favour  of  the  defendant. 
1  here  is  no  pretence  for  keeping  her  before  the  Court, 
for  the  purpo>e  of  discovery ;  for,  against  whom  can  her 
answer  be  used  ?  Not  against  lierself,  for  she  has  no  in* 
terest;  nor  against  her  husband,  because  a  court  of  equity 
cannot  compel  a  wife  to  answer,  in  order  to  ground  any 
proceedings  against  her  husband :  Le  Texier  v.  Margror 
vine  ofAnspacA  (c).  That  case  went  beyond  any  tiling 
alleged  here*  Wainwright  and  his  wife  are  not  plaintiffs 
at  law ;  they  may  be  examined  as  witnesses  at  law,  and, 
on  that  ground  alone,  there  is  no  necessity  to  put  this 
defendant  to  make  discovery  here. 

Mr.  SimpkinsoUt  in  reply. — Suppose  this  defendant  were 
a  widow,  could  she,  charged  as  she  is  with  being  a  party 
to  these  frauds  and  arrangements,  and  the  bill  praying 
that  these  policies  may  be  delivered  up  as  against  her,  be 
permitted  to  protect  herself  by  such  an  answer  as  this  ? 
Unquestionably  she  could  not.  Glassington  v.  TAwailes 
was  not  a  case  of  mere  disclaimer,  for  it  is  very  seldom 
that  a  mere  disclaimer  can  be  put  in.  It  is  generally  an 
answer  and  disclaimer.  It  was  so  in  that  case.  It  began, 
not  by  disclaiming,  but  by  stating,  that  the  defendant  had 
been  an  owner  in  the  newspaper,  but  had  parted  with  his 
interest.  Is  the  case  of  this  defendant  altered  by  the  cir- 
cumstance of  her  being  a  married  woman  ?  She  says  she 
has  no  separate  property.  But  the  bill  goes  farther  than 
merely  to  seek  to  affect  her  separate  property.  It  prays 
the  delivery  up  of  an  instrument  in  the  fraud  connected 
with  which  she  is  charged  as  a  party.  Can  she  say  that 
the  plaintiff  is  entitled  to  have  that  instrument  delivered 

(a)  4  Sim.  82 ;  3  M.  &  K.  209.  (6)  1  Mtdd.  258. 

(c)  6  Ves.  322. 
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1837*  up  as  against  her,  and  yet  that  she  is  not  bound  to  answer 
fully  upon  that  subject?  It  may  be  admitted  that  her 
discovery  cannot  be  used  against  her  husband^  and  per* 
haps  not  against  herself,  but  on  the  ground  that  it  may  be 
used  to  some  purposes,  she  is  bound  to  give  discovery. 
What  use  the  discovery  may  be  put  to  is  another  question. 
The  case  in  Peere  Williams  is  express  on  that  subject. 
The  point  was  raised  that  the  answer  could  be  of  no  avail, 
but  Lord  Talbot  said,  that  he  would  not  take  upon  him- 
self to  overthrow  what  had  been  the  constant  practice  in 
these  cases,  namely,  that  the  wife  as  well  as  the  husband 
should  answer  fully. 

May  9th.  Aldbrson,  B. — I  have  looked  into  the  authorities,  and 
I  think  the  plaintiff  is  entitled  to  my  judgment.  It  is  ad- 
mitted, that  if  the  wife  is  bound  to  answer  fully,  she  has 
not  done  so.  But  it  is  contended,  that  as  her  answer  de- 
nies that  she  has  any  separate  property,  and  contains  a 
disclaimer  of  any  interest  in  the  suit,  it  is  sufficient.  In 
Glassington  v.  T/twaites,  the  Court  held,  that  a  party  by 
a  disclaimer  cannot  get  rid  of  his  liability  to  answer. 
Now  here,  the  relief  prayed  is,  that,  notwithstanding  the 
interest  of  this  married  woman  and  her  husband,  a  certain 
deed  in  the  hands  of  a  third  person  may  be  delivered  up 
to  be  cancelled,  having  been  obtained  by  means  of  a  fraud, 
to  which  she  and  her  husband  were  both  parties.  Now, 
according  to  the  case  cited  from  Peere  Williams^  the 
course  of  the  Court,  in  such  cases,  is  to  compel  both  hus- 
band and  wife  to  answer  fully.  Whether  or  not  her 
answer  may  ultimately  be  made  evidence  in  the  cause,  is 
another  question.  The  cases  cited  as  having  been  deter- 
mined by  Sir  Thomas Plumer  are  quite  distinguishable  from 
the  present.  There,  general  relief  against  the  married 
woman  was  prayed,  and  a  personal  decree  sought  for.  I 
entertain  great  doubts  whether  this  disclaimer  is  valid  ;  but 
even  if  it  were,  it  would  make  no  difference.  The  except 
tions  must  be  allowed. 


court  of  bxchequbr. 

^  Thorpe  v.  Jackson. 

XHE  bill  stated  that  Edmund  Hamer»  since  deceased,  Every  joint 
and  the  defendants  James  Lomax,  Patrick  Magee,  and  contracted  in 
William  Dakin,  having,  in  or  about  the  month  of  May,  «»*«jon  *«  «"• 

'  ®'  "^ '  Canute  transac- 

1834,  opened  a  joint  banking  account  with  the  Northern  Uomornot, it 
and  Central  Bank,  that  bank  made  various  advances  to  deemed  joint 
those  parties  jointly  and  on  their  joint  account,  and  also  fhJlefoT  where 
made  divers  payments  to  the  joint  order  and  on  the  joint  fourpersow 

had  opened  a 

account  of  those  parties ;  and  that  by  reason  of  such  ad«  joint  account 
vances  and  payments,  the  said  Edmund  Hamer,  Jamea  bankers,  who 
Lomax,   Patrick  Magee,  and    William   Dakin,  became  J"d  ad^knced  to 

'  o      »  »  them  money  on 

and  were  on  the  13th  day  of  July,  1836,  jointly  indebted  such  joint  ac- 
to  the  said  Northern  and  Central  Bank  in  the  sum  of  that  upon  the' 
8808/.  11*.  Irf.     That  Edmund  Hamer  being,  at  the  date  i^SHoi'nVcon. 
of  his  will,  and  at  the  time  of  his  death,  seised  or  other-  tractors,  the 

bankers  had  a 

wise  well  entitled  in  fee  simple  of  or  to  divers  real  estates,  right  in  equity 
and  being  also  possessed  of  personal  estate,  consisting  relief  out  of  his 
&c.,  duly  made  and  published  his  last  will  and  testament  "J*.*^"^  ^'^Jj°"* 
in  writing,  bearing  date   the  8th   of  July,  1836,  which  relief  against 

...  ,  tlie  surviving 

was  executed  and  attested  so  as   to   pass  real  estates,  joint  contrac- 
whereby  he  directed  that  all  his  just  debts,  funeral  and  ^^1\^IC^^' 
testamentary  charges  and  expenses,  should  be  paid  and  ^*"«''  ^ere  un- 
discharged out  of  his  estate  and  effects,  and  appointed  the  reason  of  liieir 
defendantsThomas  Jackson  and  LukeTrotter  his  executors.  *"But*ioa'biii 
That  Edmund  Hamer  died  on  the  13th  day  of  July,  1836,  fii^d  by  joint 

^  ^  '  creditors  for  the 

without  having  revoked  or  altered  his  will ;  and  that  the  purpose  of  ob- 
same  was,  on  or  about  the  19th  day  of  July,  1836,  duly  against  the 
proved  by  the   defendants  Thomas  Jackson  and  Luke  ^ed  partner 
Trotter,  who  thereupon  possessed  themselves  of  the  tes-  or  joint  con- 

.  ,      ,1  tractor,  the  sur- 

tator  B  persona]  estate  and  effects,  and  thereout  paid  all  vi?ing  partners 
his  separate  debts,  funeral  and  testamentary  expenses  ;  tori^must^be'^* 
and  that  after  such  payments  there  remained  a  consider*  tn^^e  parties, 

'    ^  though  no  de- 

able  surplus  in  their  hands.     That  the  whole  of  the  said  cree  is  sought 

against  them ; 
such  persons 
being  nceesiarily  intarested  in  uking  the  accounts. 

VOL,  II.  O  O  EQ.  XX. 
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18d7.        joint  debt  which  was  so  due  to  the  said  banking  company, 
TflORPB       *^*  *®  *™®  ^^  ^^®  death  of  the  said  Edmund  Hamer,  still 
V*  remains  due  and  owing^  and  that  since  his  death,  the  said 

William  Dakin  hath  become  and  now  is  wholly  insolvent 
That  the  said  banking  company,  being  entitled  to  have 
the  said  debt  of  S808/.  lis.  Id.,  and  interest,  paid  and 
made  good  to  them  out  of  the  estate  of  the  said  Edmund 
Hamer,  have  requested  the  said  Thomas  Jackson  and 
Luke  Trotter,  as  executors  of  the  said  Edmund  Hamer, 
to  pay  and  satisfy  the  said  debt  out  of  the  estate  of 
the  said  Edmund  Hamer,  so  received  by  them,  after 
payment  of  the  separate  debts  of  the  said  Edmund  Hamer; 
but  that  those  defendants  refuse  to  comply  with  such 
requests,  pretending,  amongst  other  things,  that  the  estate 
of  Edmund  Hamer  is  not  liable  to  make  good  or  satisfy 
the  same;  whereas  the  plainfifF charges  the  contrary  to  be 
the  truths  and  that  after  the  payment  of  the  separate 
debts,  and  of  the  funeral  and  testamentary  expenses  of 
the  said  Edmund  Hamer,  the  residue  and  surplus  of  such 
estate  is  liable  to  pay  and  make  good  the  full  amount  in 
which  the  said  Edmund  Hamer  was  at  the  time  of  his 
death  indebted  to  the  said  banking  company,  jointly  with 
the  said  defendants,  James  Lomax,  Patrick  Magee,  and 
the  said  William  Dakin. 

The  bill  prayed  an  account  of  what,  at  the  time  of  the 
death  of  Edmund  Hamer,  was  due  to  the  Northern  and 
Central  Bank  of  England,  on  the  joint  account;  and  that 
the  defendants,  the  executors,  might  be  decreed  to  pay 
the  balance  out  of  the  estate  and  effects  of  the  said  Ed- 
mund Hamer,  after  payment  of  his  separate  debts,  and 
funeral  and  testamentary  expenses  ;  and  that  if  the  said 
defendants  Jackson  and  Trotter  should  not  admit  assets, 
then  that  the  usual  accounts  might  be  taken  of  the  personal 
estate  and  effects  of  the  said  Edward  Hamer  received  by 
the  defendants,  and  that  the  same  might  be  applied  in  a 
due  course  of  administration. 
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To  this  bill  the  defendants  Jackson  and  Trotter  de- 
murred ;  first,  for  want  of  equity ;  and  secondly,  because 
William  Dakin  was  not  made  a  party  to  the  suit. 

Mr.  Temple^  and  jVIr.  Ptgoiif  for  the  demurrer. — The 
prayer  of  the  bill  claims  no  payment  against  either  Lomax 
or  M agee,  but  solely  against  the  executors  of  Hamer. 
The  bill  proceeds  upon  a  mistaken  notion  of  the  extent  to 
which  a  court  of  equity  has  made  the  assets  of  a  deceased 
partner  liable.     It  must  be  admitted  that  the  assets  of  a 
deceased  partner  are  liable  for  a  joint  debt  where  it  is  a 
trading  demand,  and  where  it  is  shewn  that  the  joint  cre- 
ditor cannot  recover  against  the  other  parties.    Now, 
first,  there  is  no  allegation  that  this  was  a  trading  trans- 
action.   These  parties  may  have  been  joint  trustees  under 
a  deed^  or  joint  executors,  but  it  does  not  appear  that 
they   were  jointly   engaged   in  trade.     Again,   there  is 
nothing  in   this  bill   to  shew   that   the   plaintiff^  cannot 
recover  against  the  other  parties.     It  is  alleged,  indeed, 
that  Dakin  is  insolvent,  but  it  is  not  stated  that  he  has 
taken  the  benefit  of  the  Insolvent  Act,  and  that  nothing  is 
recoverable  from  his  estate.     If  that  had  been  alleged, 
there  might  have  been  some  grounds  for  dispensing  with 
the  necessity  of  his  being  made  a  party ;  but  all  that  is 
stated  is,  that  since  the  death  of  Hamer,  Dakin  ''  hath 
become,  and  now  iS|  wholly  insolvent."    There  is  not  even 
a  bare  statement  of  insolvency  in  regard  to  the  defendants 
Lomax  and  Magee,  and  yet  no  relief  is  prayed  against 
them.     Admitting  that  they  were  partners  in  trade  with 
the  deceased,  they  are  the  parties  primarily  liable,  and  the. 
plaintiff  ought  to  shew  a  legal  incapacity  to  recover  from 
them,  before  he  attempts  to  charge  the  assets  of  their  de- 
ceased copartner.     But  suppose  they  were  mere  trustees, 
— and  for  any  thing  that  appears  on  the  bill  they  were 
nothing  more, — ^it  is  clear  that  none  of  them  could  have 
intended  to  make  himself  liable  beyond  the  term  of  his 

ooS 
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1837.  trusty  which  ceased  with  his  death.  A  court  of  equity  ha^ 
not  decided  that  all  debts  which  are  joint  at  law  are  joint 
and  several  in  equity;  not  even  where  all  the  joint  debtors 
have  had  the  benefit  of  the  money.  The  only  cases  in 
which  that  doctrine  holds  are  those  of  trade,  or  where  the 
security  has  been  made  joint  by  mistake ;  and  even  then 
the  security  appears  to  have  been  given  in  mercantile 
transactions  alone.  That  a  court  of  equity,  in  construing 
joint  debts  to  be  in  joint  and  several,  proceeds  entirely  on 
the  lex  mercaioria,  is  evident  from  the  judgment  of  Sir 
William  Grant  in  SleecKs  case  (a) :  **  I  apprehend^**  he 
says,  **  that  by  the  general  mercantile  law,  a  partnership 
contract  is  several  as  well  as  joint.  That  may  probably 
be  the  reason  why  courts  of  equity  have  considered  joint 
contracts  of  this  sort  (that  is,  joint  in  form),  as  standing  on 
a  different  footing  from  others.*'  Upon  the  principles  here 
laid  down,  the  cases  of  Lane  v.  Williams  (6),  Daniel  ▼• 
Cross  (c),  Hoare  v.  Contencin  (d),  and  Gray  v.  ChisweU  (e), 
were  decided.  In  the  cases  of  joint  bonds,  although  the 
Court,  in  construing  them  several,  has  ostensibly  proceeded 
on  the  ground  of  mistake,  yet  it  appears  that  the  bonds 
were  uniformly  given  for  monies  borrowed  in  the  course  of 
mercantile  transactions  :  Primrose  y.  Bromley  {f)^  Simpson 
V.  Vaughan  (y),  Bishop  v.  Church  (A),  Thomas  v.  Fra»er{i)i 
Burn  V.  Bum  (k).  The  case  of  CoweU  v.  Sykes  (I)  is 
not  at  variance  with  this  view  of  the  subject,  because 
there  the  joint  creditor  had  become  a  separate  creditor  of 
the  deceased  partner  before  he  made  his  application  to 
come  in  and  prove  his  debt. 

But  supposing  the  Court  should  be  of  opinion  that  this 
contract  is  in  equity   several  as  well  as  joint,  it  is  sub- 

(a)  1  Mcr.  664.  (g)  2  Atk.  3L 

*)  2  Vem.  292,  (A)  2  Ves.  sen.  100. 

f)  3  Vea.  277.  (i)  3  Vea.  399. 

ii)  1  Bro.  C.  C.  27.  {k)  3  Ves.  573. 

(e)  9Ves.  118.  (/)  l  Ruifc  191. 
(/)lAtk.90. 
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ihitted  that  the  plaintiff,  before  he  can  be  entitled  to  the  1837. 
.relief  here  prayed  for,  should  shew  that  the  other  parties 
are  insolvent.  It  must  be  admitted,  that  the  case  of  Wil^ 
Unson  y.  Henderson  (a)  is  at  variance  with  this  position, 
but  that  case  is  in  direct  opposition  to  every  authority  on 
the  subject.  Lord  Eldon  has  distinctly  laid  it  down,  that 
the  insolvency  of  the  other  partners  is  a  necessary  pre- 
liminary to  obtaining  any  relief  against  the  assets  of  the 
deceased  partner.  The  case  of  Wilkinson  v.  Henderson^ 
however,  is  at  variance  with  this  opinion  of  Lord  Eldon, 
and  inconsistent  with  all  the  principles  on  which  these 
cases  have  hitherto  proceeded.  The  consequence  of  that 
decision  is  to  throw  on  the  representatives  of  the  de- 
ceased partner  the  necessity  of  filing  a  bill  against  the 
continuing  partners  for  contribution. 

Supposing  that  the  demurrer  for  wantof  equity  should 
be  overruled,  the  demurrer  for  want  of  parties  is  good*. 
Harrison  v.  Hole{b)t  Cockburn  v.  Thompson  (e),  Haywood 
V.  Oveyid),  Bland  v.  Winter  {e).  If  the  account  is  taken 
merely  between  the  creditor  and  some  of  the  joint  con- 
tractors, and  they  have  to  file  a  bill  for  contribution,  the 
defendant  in  that  suit  would  not  be  bound  by  a  decree  in 
this  suit,  to  which  he  is  not  a  party.  Besides,  although  he 
may  be  insolvent,  it  does  not  follow  that  he  has  no  avail*' 
able  estate. 

Mr.  Simplinson,  and  Mr.  Bacon,  for  the  bill.  Four  per* 
sons  opened  an  account  with  the  Northern  and  Central 
Bank  of  England^  Credit  was  given  and  money  advanced 
to  the  four  by  the  bank,  and  the  money  was  received  and 
appropriated  by  the  four.  One  of  the  four  afterwards 
died,  having  made  his  will,  by  which  he  charged  his  real 
estate  with  the  payment  of  his  debts.  He  appointed  the 
defendants  his  executors.   They  have  possessed  his  assets, 

(a)  1  M.  &  K.  582.  (d)  6  Madd.  1 13. 

(6)  Rep.  Temp.  Finch,  15.  (e)  1  Sim.  &  Stu.  246. 

(e)  16  Vet.  326. 
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1837-  hAve  paid  all  his  separate  debts^  and  have  a  large  fund  in 
their  hands  applicable  to  the  payment  of  the  plaintifPs  de- 
mand. The  plaintiff  says  that  his  demand  ought  to  be 
made  good  out  of  the  assets  in  the  defendants*  possessioDi 
but  the  defendants  resist  this  claim,  on  two  grounds :  first, 
that  the  assets  of  their  testator  are  not  liable  in  equity  to 
the  satisfaction  of  this  demand ;  and  secondly,  that  all  the 
parties  who  ought  to  be  present  at  the  taking  these  ac- 
counts are  not  before  the  Court. 

Upon  the  first  point,  it  is  admitted,  that  if  this  had  been 
a  partnership  dealing,  the  bill  would  have  been  right,  and 
plaintiff  entitled  to  enforce  his  demand  against  the  estate 
of  the  deceased  partner.  It  is  contended,  however,  that 
as  it  does  not  appear  that  this  was  a  partnership  dealing, 
the  usual  rule  of  equity  will  not  apply.  But  there  is  no 
authority  for  that  proposition.  If  four  persons  have  the 
benefit  of  a  sum  of  money,  it  is  immaterial  in  what  cha- 
racter they  receive  it.  If  they  receive  it  jointly  and  seve- 
rally, they  are  bound  jointly  and  severally  to  repay  it.  If 
they  all  have  the  advantage  of  the  money,  they,  in  equity 
at  least,  receive  it  jointly  and  severally,  and  the  credit(»r 
is  not  bound  to  proceed  against  them  all.  la  Simpson  v« 
Vaughan  (a),  where  the  bill  was  filed  against  the  executor 
of  a  deceased  partner,  to  have  a  joint  bond  which  had 
been  given  by  the  partners  declared  several,  and  made 
payable  out  of  the  deceased's  partner's  assets,  Lord 
Hardwicke  said :  *'  The  principal  ingredient  for  the  plain- 
tiff is,  that  it  is  not  a  debt  in  the  way  of  trade,  but  an  ac- 
tual loan  of  a  sum  of  money ;  and  the  debt  consequently 
arises  fron\  the  contract  itself;  and  if  there  is  any  defect 
in  the  contract,  the  Court  will  resort  to  what  was  the  prin- 
cipal intention  of  the  parties, — that  they  should  be  seve* 
rally  and  jointly  bound/'  So  that  his  Lordship  here  in- 
ferred, from  the  nature  of  the  contract,  that  the  debtors 
should  be  jointly  and  severally  bound.    The  cases  of 

(a)  2  Atk.  32. 
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Bishop  V,  Church  (a),  Primrose  v.  Bromley  (6),  and  Orr  1837* 
V.  Chase  (c),  proceeded  on  the  same  principles.  But  then 
it  18  saidy  that,  admitting  relief  is  obtainable  in  equity 
against  the  assets  of  the  deceased  partner,  the  surviving 
partners  must  first  be  shewn  to  be  insolvent.  SleecKs 
case,  however,  is  a  direct  authority  against  that  proposi- 
tion, and  Sir  William  Grant's  decision  in  that  case  was  sub- 
sequently affirmed  by  Lord  Brougham,  in  his  rehearing 
of  Devaynes  v.  Noble  (d).  The  subsequent  case  of  Wil- 
kinson V.  Henderson  is  fully  in  accordance  with  the  opi- 
nions of  Sir  WiUiam  Grant  and  Lord  Brougham.  It  was 
decided  by  Sir  John  Leach,  on  the  same  principle,  that 
as  a  joint  creditor  cannot  have  any  relief  in  equity  against 
the  surviving  partners,  he  must  file  his  bill  against  the 
representatives  of  the  deceased  partner,  and  leave  them  to 
proceed  against  the  surviving  partners.  It  is  clear  that 
Lord  Eldon  must  have  adopted  that  principle  in  Cowell  v. 
Sykes,  and  at  all  events  the  authority  of  Sir  John  Leaches 
decision  is  admitted  in  Braithwaiie  v.  Britain  (e).  In 
Hoare  v.  Coniencin  the  bill  brought  by  the  joint  creditors 
was  bad  in  its  inception,  and  therefore  could  not  be  rendered 
good  by  the  death  of  one  of  the  partners  defendants  after 
the  filing  of  the  bill.  In  Gray  v.  ChisweU,  the  only  ques-^ 
tion  was,  whether  the  joint  creditors  should  be  relieved 
out  of  the  deceased  partner's  estate,  pari  passu  with  the 
separate  creditors,  and  it  was  held  that  they  should  not. 
In  the  present  case  that  is  not  attempted. 

Then,  as  to  the  demurrer  for  want  of  parties.  The 
omission  of  Dakin  as  a  party  is  not  objectionable.  It  it 
true  that  the  plaintiff  has  made  the  other  surviving  debt* 
ors  parties,  but  he  was  not  bound  to  do  so.  It  may  be 
convenient,  but  it  is  not  necessary  to  do  so.  [Alderson^ 
B. — It  is  convenient  for   the  sake  of  ascertaining  the 

(•)  2  Ves.  sen.  100.  {d)  2  Ross.  &  M.  495. 

(6)  1  Atk.  89.  (e)  1  Keen,  206. 

(c)  1  Mer.  729, 
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1837.  amount  of  tli€  debt.]  In  Wilkinson  v.  Henderson^  Sir 
John  Leach  said  that  he  could  make  no  decree  against 
Hartley,  the  surviving  partner,  the  remedy  against  him 
being  altogether  at  law,  though  he  might  be  properly 
joined  for  the  purpose  of  contesting  the  demand.  Be- 
sides, Dakin  being  insolvent,  no  relief  could  be  had 
against  him.  The  only  use  he  could  be  put  to  would  be 
to  resist  the  demand ;  and  he  could  do  that  as  well  in  the 
character  of  a  witness.  He  is  utterly  insolvent.  [Alder- 
son,  B. — I  do  not  know  that  a  person  who  is  utterly  in- 
solvent has  no  interest  in  the  suit.  He  may  be  unable  to 
pay,  but  only  temporarily  so] 

Mr.  Temple,  in  reply. — The  judgments  of  Sir  William 
Grant  in  Sleech's  case,  and  Lord  Brougham  in  Devaynes 
V*  Noble,  proceeded  on  tlie  distinction,  before  adverted  to, 
between  mercantile  and  other  contracts  in  regard  to  the 
species  of  relief  sought  by  this  bill.  In  Ex  parte  Ken- 
dall  {a),  such  relief  was  put  by  Lord  Eldon  entirely  on 
the  ground  of  the  equities  between  the  partners,  the 
joint  creditor  proceeding  in  the  first  instance  against  that 
fund  upon  the  faith  of  which  he  allowed  the  debt  to  be 
incurred,  and  then,  upon  the  failure  of  that,  resorting  to 
the  deceased  partner's  estate  as  a  secondary  fund. 

Alderson,  B. — The  point  which  I  shall  reserve  for  my 
consideration  is,  whether  the  principle  on  which  SleecKt 
case  was  decided  is  confined  to  mercantile  transactions, 
ir  it  be  so,  the  defendants  will  be  entitled  to  the  judgment 
of  the  Court  on  the  first  ground  of  demurrer.  But  if  the 
principle  contended  for  on  the  other  side  is  right — ^namely* 
that  every  joint  loan  is  in  equity  to  be  considered  joint  and 
several,  the  defendants  will  be  primarily  liable,  though  the 
plaintiff  does  not  proceed  against  the  parties  who  are 
solvent.     In  that  case  all  the  debtors  being  principals,  the 

(a)  l7Ves.614. 
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right  of  the  plaintiff  to  proceed  immediately  against  the 
assets  of  one  of  them  who  is  deceased,  in  preference  to 
proceeding  against  the  survivors^  will  be  established,  and 
the  demurrer  upon  that  point  must  be  overruled. 

Aldbrson,  B. — This  was  a  demurrer  to  the  plaintiff's      Juae  2Ul 
bill  on  two  grounds — first,  for  want  of  equity;  secondly, 
for  want  of  parties. 

The  first  is  the  only  material  question.  The  bill  is  filed 
by  the  public  officer  of  the  Northern  and  Central  Bank 
of  England  against  four  defendants,  viz.  Thomas  Jackson 
and  Luke  Trotter,  the  executors  of  Edmund  Hamer^  de^ 
ceased^  and  James  Lomax  and  Patrick  Magee,  two  of  the 
surviving  partners  of  the  said  Edmund  Hamer.  The 
facts  stated  in  the  bill  are,  that  Hamer,  Lomax,  and 
Magee,  together  with  one  William  Dakin,  who  is  stated 
since  to  have  become  wholly  insolvent,  opened  a  banking 
account  jointly  with  the  bank,  paid  in  monies  from  time  to 
time,  and  received  advances ;  and  that  at  the  time  of 
Hamer's  death  they  were  indebted  to  the  Northern  and 
Central  Bank  in  a  considerable  sum  on  their  joint  banking 
account.  That  Hamer  died,  leaving  Jackson  and  Trotter 
his  executors,  who  were  possessed  of  assets  sufficient  for 
the  payment  of  this  debt  after  discharging  all  their  testa-^ 
tor's  separate  debts.  The  bill  prays  an  account  against  the 
defendants,  and  that  the  executors  of  Hamer  may  pay  the 
same,  when  ascertained,  out  of  the  assets  in  their  hands* 
To  this  bill  there  is  a  demurrer  for  want  of  equity,  on 
the  ground  that  this  debt  survived  at  law,  and  that  there 
18  no  claim  in  equity  against  the  representatives  of  the 
deceased  party. 

After  looking  through  all  the  cases  referred  to  in  the 
argument,  I  have  come  to  a  different  conclusion^  and  think 
that,  as  to  this  point,  the  demurrer  must  be  overruled. 
I  take  the  rule  to  be  as  laid  down  by  Lord  Eldon  in 
E^  parte  Kendall  (a),  namely,  ''  That  where  a  man 
(•)  17Ve8.526. 
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18dr.  has  chosen  to  take  the  joint  contract  of  several,  though 
at  law  his  security  is  wearing  out  as  each  of  his  debtors 
dies,  yet  it  is  fit  that  the  creditor  whose  debt  remains  at 
law  only  against  the  survivors,  should  resort  to  the  assets 
of  a  deceased  debtor ;  and  a  court  of  equity  will,  under 
certain  modifications,  constitute  that  demand."  Now,  in 
this  proposition,  I  find  no  trace  of  the  distinction  set  up 
in  the  course  of  the  argument,  that  such  debt  must  be  a 
mercantile  debt  incurred  by  joint  traders.  Nor  can  I  per- 
ceive why  that  should  be  so.  It  is  true  that  the  question 
has  most  frequently  arisen  in  such  cases.  But  this  would 
naturally  occur ;  for  courts  of  equity,  as  stated  in  Oray  v. 
Chiswell,  by  Lord  Eldon,  have,  in  establishing  the  rule, 
acted  upon  the  intention  of  the  parties,  and  in  all  mercan- 
tile transactions  such  intention  is  more  obvious,  for  such 
contracts  by  the  mercantile  law  are  joint  and  several 
But  in  Cowelt  v.  Sikes,  the  two  joint  debtors  were  not 
partners  in  any  trade,  and  yet  the  decision  there  was,  tliat 
the  creditor  might  recover  against  the  deceased  partner's 
effects.  It  is  said  that  in  SleacKs  case,  Sir  W.  Grant  bu 
decided  upon  the  distinction  now  contended  for.  I  do  not 
apprehend  this  to  have  been  the  case.  He  says,  indeed, 
that  by  the  mercantile  law  a  partnership  contract  was 
several  as  well  as  joint ;  and  then  he  adds,  that  this  may 
probably  be  the  reason  why  courts  of  equity  have  con* 
sidered  joint  contracts  of  this  sort  (that  is,  contracts  joint 
in  form)  aa  standing  on  a  different  footing  from  others.  I 
conceive,  therefore,  that  partnership  trading  debts  are 
only  one,  and  that  the  most  frequent,  case  of  the  general 
rule ;  which  is,  that  wherever  a  court  of  equity  sees  that 
in  a  contract  joint  in  form,  the  real  intention  of  the  parties 
is,  that  it  shall  be  joint  and  several,  it  will  give  effect  to 
such  intention.  Now,  I  think  that  a  contract  for  a  loan  of 
money,  giving  to  the  creditor  the  benefit  of  the  security 
of  several  persons,  is  of  that  description.  Here  it  is  a 
loan  of  money  by  bankers  to  certain  persona,  their  joint 
customers.     Is  it  not  obviously  the  intention  of  both 
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{>trtie0»  that  the  property  of  all  shall  be  responsible  for  1837. 
the  money  thus  obtained  ?  In  the  case  of  Simpson  v. 
Vaughan{a)f  Lord  Hardwicke^  upon  this  obvious  intention, 
corrected  the  mistake  in  the  joint  bond.  Then  the  ques- 
tion  arises,  whether  this  equity  exists  until  after  all  the 
surviying  contractors  have  been  found  incapable  of  paying 
the  amount,  I  think  that  question  concluded  by  the  case 
of  Wilkinson  v.  Henderson  (&),  to  the  reasons  of  which  I 
fully  accede. 

The  other  question  raised  upon  the  present  demurrer 
is,  whether  Dakin  ought  not  to  have  been  joined  as  a 
party  to  this  suit  I  think  he  ought.  In  the  first  place  it 
is  not  sufficiently  stated  whether  his  insolvency  is  of  a 
permanent  description  ;  and  secondly,  he  is  at  all  events 
interested  in  taking  the  account  as  to  the  amount  of  the 
joint  debt,  although  it  ia  true  no  decree  can  be  made 
against  hinij  nor  against  the  two  solvent  partners. 

Demurrer  for  want  of  equity,  overruled ; 
demurrer  for  want  of  parties,  allowed* 

(«)2Atk.dl.  (6)  IM.  &K.  583. 


Miller  v.  Arrowsmith*  liavz\$t. 

JMLr.  FABER^  for  the  defendant,  moved  that  the  bill  Notice  of  a  mo- 
might  be  dismissed  with  costs  for  want  of  prosecution,  the  bin  for  want 
the  plaintiff  not  having  proceeded  in  the  cause,  pursuant  muTbrwI^ed 
to  his   undertaking  to   speed.     The  plaintiflTs  clerk  in  on  the  party's 

1911  «•!•  ii»  .  »  ^^^^^  Jn  court, 

court  being  dead,  an  amdavit  was  produced  of  service  of  and  not  on  bit 
notice  of  this  motion  on  the  plaintiff's  solicitor,  and  of  the  thetierkiiT^^^ 
solicitor's  havini;  accepted  such  service.  ^^^  be  dead, 

court  mast  be 

Per  CvRiAM. — The  Court  cannot  recognise  such  ser-  thopurpoMof 
vice.  The  proper  mode  of  proceeding  is  to  serve  a  sub-  JJJJgJJ."' *"'^** 
poena  on  the  plaintiff  to  nominate  a  new  clerk  in  court. 
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and  upon  such  clerk  being  nominated^  to  serve  him  with 
the  notice  of  thb  motion. 

On  a  subsequent  day,  the  motion  was  renewed » on  affi- 
davit of  service  on  the  platntifF  personally  of  notice  of  the 
motion,  and  also  of  the  subpana  to  name  a  new  clerk  in 
court*  Whereupon,  and  it  appearing  that  the  plaintiff 
had  not  appointed  a  new  clerk  in  court. 

The  Court  made  the  order  as  prayed. 


June  ^2nd. 

Where  a  lale 
bad  been  di- 
rected under  a 
decree,  but 
tbere  was  no  re- 
ference to  tbo 
Matter  at  to  the 
title,  and  no 
available  fund 
In  Court : — 
Held,  that  the 
pnrchaicr  wai 
entitled  to  be 
reimbursed  by 
the  pUiindfr  the 
oosti  of  Invetti- 
gating  the  title 
and  confirming 
the  purchase. 


c^-^^A-  Berry^v.  Johnson. 

X  HE  bill  was  filed  in  this  case  by  a  legatee,  for  the  pay^ 
ment  of  his  legacy,  which  was  charged  upon  the  real  es* 
tate  of  the  testator.  There  being  an  insufficiency  of  per«> 
sonal  assets,  the  Court  ordered  the  real  estate  to  be  sold. 
The  property  was  accordingly  put  up  to  auction,  and  one 
William  Scott  became  the  purchaser  of  part.  The  re- 
maining part  was  purchased  by  a  party  who  pud  his  pur- 
chase-money into  Court,  but  had  received  no  conveyance, 
and  this  purchase-money  was  the  only  fund  in  Court.  It 
being  afterwards  ascertained  by  the  legal  advisers  of  Scott 
that  a  good  title  could  not  be  made  to  the  premises  pur- 
chased by  him, 

Mr.  Koe  now  moved  that  all  costs,  charges,  and  ex* 
penses  incurred  by  the  purchaser  in  the  investigation  of 
the  title,  together  with  the  costs  of  this  application,  might 
be  reimbursed  him  by  the  plaintiff!  He  cited  ReynoUlM 
v.  Blake  (a)  and  Smith  v.  Nehon  (6). 

Mr.  Simpkinson,  contrh.- — It  would  be  a  strong  thing 
for  the  Court  to  say,  that  when  a  legatee  comes  here  to 


(a)  2S.&S,  117. 


{h)  2S.  &S.557. 
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obtain  paytnent  of  bis  legacy,  and  the  Court  directs  a  sale,  1837. 
wbich  is  its  own  act,  the  plaintiff  is  to  be  compelled  to 
pay  the  costs  of  the  purchaser.  Here,  there  is  a  fund  in 
Court  applicable  to  the  general  purposes  of  the  suit ;  and 
if  the  purchaser  is  entitled  to  have  his  costs  at  all,  he 
ought  to  have  them  out  of  that  fund.  These  costs  were 
incurred  out  of  Court,  and  are  not  legitimate  costs  in  the 
cause.  The  greatest  part  of  them  were  entirely  volun* 
tary,and  as  to  those,  at  least,  the  Court  can  have  no  juris- 
diction. In  Reynolds  v.  Blake^  there  was  a  reference  in 
the  cause,  and  the  order  was  for  payment  of  the  costs  of 
the  reference  and  of  the  application,  but  not  for  payment 
of  all  the  costs  in  investigating  the  title.  On  a  bill  filed 
for  the  delivering  up  of  the  conveyance  to  be  cancelled, 
there  being  no  good  title,  the  Court  will  not  give  the 
party  aggrieved  all  the  previous  costs  of  investigating  the 
title.  The  only  case  in  which  the  Court  will  give  costs  in 
those  large  terms  is,  where  one  party  having  purchased, 
another  party  applies  to  have  the  biddings  opened ;  in 
which  case  the  Court  will  not  grant  the  application  ex- 
cept upon  the  terms  of  doing  full  and  complete  justice  to 
the  purchaser. 

Mr.  Koe^  in  reply. — The  estate  was  put  up  for  sale  by 
order ;  the  plaintiff  has  the  conduct  of  the  sale,  and  the 
purchaser  is  compelled  to  confirm  the  purchase.  The 
only  fund  in  Court  consists  of  the  purchase-money  paid  in 
by  another  party,  who  has  not  had  a  conveyance.  If  that 
fund  is  not  available  for  the  purposes  of  the  suit,  the 
plaintiff  is  personally  liable.  In  Smith  v.  Nelson  there  was 
no  fund  in  Court. 

Alderson,  B.— I  think  the  purchaser  is  entitled  to  the 
costs  properly  incurred  in  investigating  the  title  and  in 
confirming  the  purchase.  Those  costs,  and  the  costs  of  this 
application,  must  be  paid  by  the  plaintiff,  and  he  may  re- 
cover them  in  the  suit. 
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1638. 

,      ^^^^  MaRFELL  r.  RUDGE. 

Jan.  30f A. 

(^  j^      PoicbaMr,  un-    JMLR.  DALZELL  iDoved  for  liberty  to  the  purchaser  to 

-       ilor  circuRi' 

— <^  *^  sunccf,  Allowed  pay  his  purchase-money  into  Court,  and  to  be  let  into  the 
^/V  ^^hMe^money'"  possession  and  receipt  of  the  rents  and  profits,  without  pre- 
Kj^^C^^X^x^^niT^t  J"^*^®  *^  *"y  objection  which  he  might  be  advised  to  make 
^  ,f>Q  ,    poMewion  and    to  the  title  upou  Subsequent  investigation. 

*  receipt  o7  tho 

^  ^  ^g^-  ^ ,         rente  and  pro- 

L^xru  ^     flu  without  pre-      Thb  Court  observed,   that  this  sort  of  motion  was 

^"""""^  jnaice  to  any 

^^^^.y^zcr  aubiequent  ob-    bccominff  vcrv  frequent,  and  inquired  whether  it  was  cob- 

iK  Li  .        jection  which  he  e         v         i  i  -i 

"^"^  might  be  ad-        SCnted  tO. 

Tised  to  make  Co 

Uie  title. 

The  reply  was  that  notice  of  this  motion  had  been 
served  on  the  other  parties^  and  that  tbey  had  not  ap* 
peared.     Whereupon, 

The  order  was  made  as  prayed. 


1?37-  Dixon  r.  Samson. 

July  Ath, 

Tetutrix  be.  Joseph  snowball,  by  his  will  dated  the  26lh 

?ei^cytoA.,  February^  1821,  gave  and  bequeathed  to  the  defendant 

2lj^  thouw  ***®  *"*"  ^^  1^^- »  *"^»  subject  to  the  payment  of  his  debU, 

be  taken  in  sa-  funeral  and  testamentary  expenses  and  Wacies,  the  testa- 

tiifactionofall  ,      ,      i ,         ,      .         ,        .                           j 

claims  which  A.  tor  gave  and  bequeathed  all  and  singular  his  estate  and 

might  have  effects  to  his  wife  Mary  Snowball,  whom  he  appointed 


aftS^herd^***  his  executrix. 


At  the  Upon  the  death  of  the  testator,  Mary  Snowball  proved 
the  will,  A.  had  the  Will,  and  paid  to  the  defendant  53/.  on  account  of  Ms 
the  teauiruTfor  '©gacy.  Afterwards,  in  September  1828,  she  placed  in 
IhiTiiuf "rf  s.:  *^®  ***"^'  ^^  ^^^  defendant,  who  then  lived  in  London, 
-^HeU,  that  the  sum  of  200/.  for  the  purpose  of  being  invested  in  the 
was  not  admis-   funds  for  her  use ;  the  defendant,  however,  retained  that 

sible  to  shew 

that  this  was  the  only  claim  which  A.  ever  had  upon  the  testatrix,  and  consequently  that  A.  mi 

not  compellable  to  elect  between  the  benefit  of  the  will  of  the  testatrix  and  that  of  J.  S. 
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money  in  his  own  hands.  On  the  10th  January,  1832^  1837- 
which  was  very  shortly  before  her  death,  Mary  Snowball  d,xon 
made  her  will,  whereby,  after  reciting  that  the  defendant  «> 

then  stood  indebted  to  her  in  the  sum  of  ^0/.  received  by 
him  of  her  for  the  purpose  of  being  invested  in  her  name 
in  government  securities,  and  which  had  not  been  by  him 
so  applied,  gave  and  bequeathed  the  said  sura  of  200/.  to 
the  defendant  and  his  brother,  Thomas  Burn  Samson,  in 
equal  shares,  and  declared  that  such  bequest  should  be, 
and  should  be  taken  and  accepted  as  and  in  full  satisfac- 
tion and  discharge  of  all  and  every  claim  and  demand  of 
what  nature  or  kind  soever,  which  the  defendant  and  the 
said  Thomas  Burn  Samson  or  either  of  them  then  had 
upon  her,  or  which  they  or  either  of  them  might  have 
upon  her  estate  and  effects  after  her  decease.  And  the 
testatrix  appointed  the  plaintiffs  executrix  and  executor 
of  her  will. 

In  August,  1835,  the  defendant  filed  his  bill  in  this 
Court  against  the  plaintiff,  praying  for  an  account  and 
payment  of  his  legacy  out  of  the  assets  of  Joseph  Snow- 
ball possessed  by  the  plaintiffs.  To  this  bill  the  plaintiffs 
pleaded,  that  at  the  time  of  the  death  of  Mary  Snowball, 
the  defendant  was  indebted  to  her  in  the  sum  of  200L  for 
monies  lent  and  advanced,  and  that  the  same  was  greatly 
more  than  the  amount  of  what  was  due  from  Mary  Snow- 
ball, as  the  representative  of  her  husband,  in  respect  of 
the  legacy  of  100/.:  and  that  the  defendant  being  so  in- 
debted as  aforesaid,  the  said  Mary  Snowball  duly  made 
and  published  her  last  will,  &c.  The  plea  then  set  forth 
verbatim  so  much  of  the  will  of  Mary  Snowball  as  is  above 
stated. 

The  plea  came  on  for  hearing  before  the  Lord  Chirf 
Baron,  at  the  sittings  after  Trinity  Term,  1836,  when  his 
Lordship  overruled  it,  upon  the  ground  that  it  did  not 
necessarily  appear  that  the  claim  and  demand  which  the 
defendant  was,  in  the  will  of  Mary  Snowball,  stated  then  to 

VOL.  ir.  p  P  EQ.  EX. 
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have  upon  her,  or  which  he  might  have  upon  her  estate 
and  effects  after  her  decease,  was  the  claim  or  demand 
which  he  had  or  might  have  in  respect  of  the  legacy  be- 
queathed to  him  by  Joseph  Snowball.  The  consequence 
of  this  decision  was,  that  the  plaintiffs  put  in  their  answer, 
and  no  evidence  being  entered  into  by  them  relative  to 
their  claim  for  the  200/.,  the  defendant  obtained  a  decree. 

The  plaintiffs  now  brought  their  bill  against  the  de- 
fendant, calling  upon  him  to  elect  between  the  benefits 
intended  for  him  by  the  will  of  Mary  Snowball,  and  those 
intended  for  him  by  the  will  of  Joseph  Snowball ;  and  in 
case  of  his  electing  to  take  under  the  will  of  Joseph  Snow- 
ball, that  he  might  be  decreed  to  replace  the  2O0L  The 
bill  contained  an  allegation  that  the  defendant  had  not 
any  claim  or  demand  of  any  nature  or  kind  soever  upon 
the  said  Mary  Snowball,  at  the  date  of  her  said  will, 
other  than  and  except  the  claim  or  demand  which  he  had 
against  the  said  Mary  Snowball,  as  the  executrix  of  the 
said  testator,  Joseph  Snowball,  in  respect  of  the  said 
legacy  of  100/.  bequeathed  to  him  by  the  said  testator; 
and  that  he  hath  not  now  any  claim  or  demand  upon  her 
estate,  save  and  except  in  respect  of  the  said  legacy. 

To  this  bill  the  defendant  demurred,  first,  for  want  of 
equity,  and  secondly,  because  Thomas  Bum  Samson  was 
not  made  a  defendant  in  the  suit.  The  latter  ground  of 
demurrer  was  not  discussed. 

Mr.  O.  Anderdon  for  the  demurrer. — The  defendant 
being  a  legatee  under  the  will  of  Joseph  Snowball,  has,  in 
a  suit  instituted  by  himself,  obtained  a  decree  for  payment 
of  that  legacy  out  of  Joseph  SnowbalKs  assets.  The 
decree  was  had  against  the  plaintiffs,  not  as  the  represents- 
'  tives  of  Mary  Snowball,  but  as  those  of  Joseph.  Yet,  the 
'  equity  which  the  plaintiffs  rest  upon  is,  that  Mary  Snow- 
ball, in  her  lifetime,  delivered  200/.  to  the  defendant  to  be 
invested  in  stock  in  her  name,  and  that  the  defendant. 
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having  failed  to  perfonn  that  duty,  ought  now  to  be  com-  ^  1837. 
polled  to  do  8o.  At  all  events,  that  id  one  of  the  alter- 
natives in  the  bill.  But  the  cases  have  distinctly  settled 
that  no  bill  will  lie  for  the  specific  performance  of  an 
agreement  relative  to  stock,  the  remedy  being  entirely  at 
law. 

The  point  as  to  the  construction  of  the  will  has  been 
disposed  of  by  the  plea.  The  defendant  ought  not  to  be 
put  to  his  election  except  in  a  very  clear  case.  A  con- 
struction has  already  been  put  upon  the  will  by  the  judg- 
ment of  the  Lord  Chief  Baron,  and  no  parol  evidence  can 
be  admitted  to  contravene  the  conclusion  flowing  from  the 
construction  of  the  will  itself:  CoUins  v.  Doyle  (a),  Durn^ 
mer  v.  Pitcher  (6).  lAlderson,  B. — There  the  question 
was,  whether  there  was  any  election  at  all.  In  this  case 
the  doubt  is  to  what  the  election  is  to  be  applied.]  The 
question  is,  whether  the  averment  in  this  bill  can  be  ad- 
mitted to  overrule  the  plain  words  of  the  will,  and  by  that 
means  to  raise  a  case  of  election.  We  must  take  the  will 
as  we  find  it.  There  might  have  been  a  notion  in  the 
mind  of  the  testatrix  that  the  defendant  had  a  claim 
against  her  estate  for  the  portion  of  the  legacy  remaining 
unpaid,  but  the  Court  cannot  indulge  in  conjectures  on 
that  head.  In  terms  the  testatrix  bequeaths  this  legacy 
only  in  satisfaction  of  claims  upon  her  estate,  but  it  is  clear 
that  the  defendant's  claim  was  against  the  estate  of  the 
original  testator. 

MuElderton,  for  the  bill. — This  is,  in  fact,  a  cross  bill, 
and,  generally  speaking,  a  demurrer  to  a  cross  bill  will  not 
lie:  Mitf.  PL  203.  The  gift  by  Mary  Snowball  to  the 
defendant  is  in  satisfaction  of  all  demands  on  her  or  her 
estate,  which  is  a  sufficient  ambiguity  to  let  in  parol  evi- 
dence.    In  Dummer  v.  Pitcher,  it  was  attempted  to  make 

(a)  1  Rubs.  135.  (b)  2  M.  &  K.  262. 

ppS 


Bkutov. 
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1837*  the  will  speak  before  the  death  of  the  testator ;  no  such 
DixoK  question  arises  in  this  case.  [Aklerson,  B. — The  real  rea- 
V-  ^  son  of  that  and  other  decisions  is,  that  a  will  of  personalty, 
in  reference  to^he  legatees,  speaks  when  it  is  made,  but 
points  to  property  which  is  to  exist  in  /uturo.  Here  the 
testatrix  is  speaking  of  debts  and  claims  which  are  or  may 
be  due  at  the  time  of  her  decease.  You  confine  that  to 
this  one  claim ;  but  how  do  you  know  that  she  had  not 
other  claims  in  her  mind  ?  Is  parol  evidence  admissible 
to  explain  a  bequest  of  personalty,  or  a  bequest  which  is 
not  limited  to  the  time  when  the  testator  speaks,  but  ex- 
tends from  that  time  to  the  time  of  his  death?]  The  will 
can  only  apply  to  one  state  of  circumstances,  where  one 
state  only  exists.  The  bill  avers  that  there  was  no  other 
demand  upon  her  than  this.  [Alderson,  B. — The  ques- 
tion is,  whether  that  averment  is  material.  If  the  will  in- 
cludes the  present  demand,  you  do  not  want  it.  If  you 
are  obliged  to  resort  to  it  in  explanation  of  the  will,  the 
question  is,  whether  parol  evidence  is  receivable  to  prove 

it.] 

Mr.  Anderdon  in  reply. 

Alderson, B. — When  the  plea  in  the  cause  of  "Samp- 
son r.  Dixon'*  was  heard  before  the  Lord  Chief  Baron,  his 
Lordship  was  of  opinion,  independently  of  any  thing 
arising  out  of  extrinsic  evidence,  that  this  will  did  not  ex- 
tend to  the  claim  which  the  present  defendant  then  made 
upon  the  assets  of  Joseph  Snowball.  Then  the  question 
is,  whether  I  can  take  notice  of  any  evidence  shewing  that 
this  was  the  only  claim  which  the  present  defendant  had 
upon  Mary  Snowball,  the  representative  of  Joseph  Snow- 
ball, at  the  time  of  her  decease.  I  think  I  ought  not  so 
to  do.  Where  a  testator  speaks  of  a  state  of  facts  which 
may  exist  at  any  time  between  the  making  his  will  and  of 
his  death,  evidence  is  not  admissible  to  shew  that  there 
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was  any  particular  time  to  which  his  will  was  intended  to 
be  applicable.  The  case  of  Dummer  v.  Pitcher^  and  the 
authorities  on  which  that  case  rests^  and  which  were 
decided  long  before,  are  sufficient  to  establish  that  position. 
In  the  case  of  real  estate,  the  intention  of  the  party 
is  referable  to  a  state  of  facts  existing  when  the  will  is 
made.  In  a  will  of  personal  estate,  the  same  observation 
applies  to  the  person  of  the  legatee.  But  when  the  tes- 
tator speaks  to  facts  which  may  exist  any  time  between 
the  time  when  he  speaks  and  his  death,  how  is  the  Court 
to  judge  of  the  particular  time  to  which  he  refers?  I 
cannot  therefore  think  that,  in  this  case,  the  party  ought 
to  be  put  to  his  election.  If  the  plaintiffs  are  disposed  to 
try  the  question  at  law,  they  have  at  law  a  full  remedy  for 
all  they  can  claim  against  the  defendant. 

Demurrer  allowed. 


Harbett  v.  Buckingham.  1838. 

y  Jan.  30th, 

In  this  cause  the  plaintiff  had  filed  no  replication,  and  After  modon  by 

the  defendant  obtained  an  order  nisi  for  dismissing  the  d^mi^*Sfe  bm* 

bill  for  want  of  prosecution.  *»'  ''"t  of  pr»- 

•ecotion,  the 
plaiDttffwiah* 
ing  to  amend 

Mr.  G.  Richards,  for  the  plaintiff,  on  shewing  cause  ^^*  bin  mutt 
against  the  order  for  dismissal,  contended,  that  as  no  re-  cause  of  amend- 
plication  had  been  filed,  a  mere  undertaking  by  the  plain-  Se'ordw'for 
tiff  to  amend  was  sufficient  cause  against  dismissing  the  djsmiaaai,  and 

®  *  give  two  days' 

bill.  notice  of  the 

cause  which  he 
intends  to  shew. 

Mr.  Blenman,  coniri,  said,  that  after  notice  to  dis- 
miss for  want  of  prosecution,  it  was  not  a  matter  of 
course  for  the  plaintiff  to  amend  his  bill,  but  that  he 
must  give  notice  of  his  intention  to  amend,  and  state  by 
affidavit  the  materiality  of  his  proposed  amendments. 
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1837-  Per  Curiam. — After  notice  given  by  the  defendant  of  a 

Haebett      ii^<>^ion  to  dismiss  the  bill  for  want  of  prosecutioni  the 

«•  plaintiff  must  shew  some  special  cause  against  the  order 

BOCIIHOBAII.  ,        . 

to  dismiss :  and  if  he  intend  to  amend  his  hjll,  he  ought  to 

shew  by  affidavit  the  materiality  of  his  amendments;  and 

the  practice  seems  to  be  that  he  should  give  two  days' 

notice  of  tlie  cause  which  he  intends  to  show. 

I 

The  motion  then  stood  over  by  consent 


jiprU20th.  DiCKEN  V.  ClaRKE. 

Jn"mde?v*tr*  JoSEPH  MOTERSHEAD  DICKYN  by  his  will, 
the  prmseedt  of  after  making  certain  specific  bequests  to  his  wife,  gave 
to  his  MO  for      and  devised  all  his  real  and  personal  estate  to  his  execu- 

hif  life,  and  the    ^  .  ,         .  ,  •       ^       & 

other  moiety  to  tors  and  trustees  therem  named,  upon  certam  trusts, 
to^if'wif^^dur-  "^^^^^  ^®^®  declared  in  the  following  terms :— "  First,  I 
ing  her  widow-   yfUl  that  mv    trustees   shall  pay,  or  caused  to  be  paid 

hood;  anddl-  «       .  .     i..  ,  i 

reeled  that  in  annually,  in  two  half-yearly  payments,  one  moiety  or  equal 
wife's  death  or    half-part  of  the  proceeds  of  all  my  property,  whether  per- 

lTfe[k!IfVf"the  ®^"*^  °'  '^^*'*  *°  ^y  *^"  Halliday  Dickyn,  after  he  shall 
•on,  her  moiety  attain  the  age  of  twenty-one  years,  for  and  during  the 
should  flo  to  the  .  • 

soninthetaiM  term  of  his  natural  life;   and  previously  to  his  attaioiog 

fim  men'tioMd  twenty-one  years,  so  much  of  the  said  moiety  as  shall  be 
moiety.    The     deemed  proper  to  maintain  and  educate  him.     The  other 

testator  then  "^     * 

directed,  that  in  moicty  of  the  procccds  of  my  said  estate,  together  with 
should  die  in  my  plate,  (which  I  wish  in  no  case  to  be  sold),  linen  and 
Ti^o^  household  furniture,  I  direct  my  said  trustees  to  pay,  or 

and  leave  lawfnl 
issue,  Che  son's 

moiety  (and,  after  the  widow's  death  or  marriage,  her  moiety)  should  become  the  property  of  soeh 
issue.  The  testator  then  devised  as  follows : — "  But  in  case  of  such,  my  son's,  demise  in  the 
widowhood  of  his  said  mother,  without  leaving  Uwful  issue,  then  I  wish  and  direct  the  whole  of 
the  proceeds  of  my  property  to  be  paid  to  her  dnring  her  widowhood,  subject  to  an  anniiity  of 
402.  per  annum  to  be  paid  to  Mr.  T.  B*;  and  in  case  of  the  martiage  or  drath  of  my  present  wife, 
my  said  son  being  dead,  and  leaving  no  lawful  issue,  then  I  give  the  whole  of  ibe  proceed*  of 
my  estate  to  J.  B."  The  testator's  son  survived  the  widow,  and  died  without  issue:— tfr^*  ^^ 
the  contingency  on  which  J.  B.  was  to  uke  the  estate  was  destroyed,  and  that  the  heir-at-law  of 
the  testator  was  entitled. 
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cause  to  be  paid,  and  allow  the  use  of  my  said  plaiei  fur-  18d7< 
niture,  &c.»  to  my  dear  wife,  so  long  as  she  shall  continue 
unmarried,  and  my  widow.  And  in  case  of  her  death  or 
marriage  in  the  lifetime  of  my  said  son,  I  direct  her  moiety 
or  equal  half-part  of  the  proceeds  of  my  estate,  whether 
personal  or  real,  or  both  together^  to  be  paid,  with  my 
plate,  furniture,  &c.,  to  my  said  son  Halliday  Dickyn,  in 
the  manner  and  for  the  purposes  as  I  have  before  directed 
respecting  his  moiety ;  but  that  the  principal  now  placed 
in  trust  shall  not  be  absolutely  subject  to  his  control, 
or  become  his  sole  property,  until  his  eldest  lawfully* 
begotten  child  shall  attain  the  age  of  twenty-one  years, 
but  it  shall  remain  in  the  hands  of  my  said  trustees  and 
their  representatives  in  trust  for  the  purposes  aforesaid." 
The  testator  then  directed  his  estate  at  Dodleston  to  be 
sold  within  two  years  after  his  decease,  and  gave  power  to 
his  trustees  to  dispose  of  the  whole  of  his  landed  property, 
if  they  thought  it  prudent,  the  consent  of  his  son  being 
first  had  in  writing.  The  testator  then,  after  directing 
that  all  monies  due  to  him  on  bond,  &c.,  should  be  called 
in,  and  invested  in  government  or  real  securities  in  the 
joint  names  of  the  trustees  and  of  his  son,  devised  and 
bequeathed  as  follows : — '^  In  case  my  son  shall  die  in 
the  widowhood  of  his  mother,  and  leave  lawful  issue,  then 
I  direct  that  his  moiety  or  equal  half-part  of  the  proceeds 
of  my  property,  personal  and  real,  shall  become  the  pro- 
perty of  such  issue,  share  and  share  alike ;  and  that  the 
principal  of  the  said  proceeds  shall,  upon  the  youngest  of 
the  said  issue  attaining  twenty-one  years  of  age,  be 
divided  amongst  them,  share  and  share  alike;  and  if 
only  one,  then  to  such  one ;  but  this  distribution  to 
be  made  only  in  case  my  said  son  shall  not  attain  twenty- 
one  years  of  age,  or  attaining  it,  leave  no  will ;  if  other- 
wise, then  the  said  property  to  be  subject  to  such  division 
amongst  the  said  issue  as  he  shall  by  will  direct,  I  direct 
also  that  the  other  moiety  or  equal  half-part  of  my  said 


574 


EQUITY  CASES  IN  THE 

^^  property,  together  with  the  furniture,  plate,  &c.,  shall, 
upon  the  death  or  marriage  of  his  mother,  subsequent  to 
my  said  son's  decease,  and  leaving  lawful  issue,  be  subject 
to  the  same  distribution  as  is  before  directed  respecting 
his  moiety  ;  but  in  case  of  such  his  demise  in  the  widow- 
hood of  his  said  mother,  and  without  leaving  lawful  issue, 
then  I  wish  and  direct  the  whole  of  the  proceeds  of  my 
property  to  be  paid  to  her  during  her  widowhood,  subject 
to  an  annuity  of  40/.  per  annum  to  be  paid  to  Mr.  Thomas 
Burrows,  of  Cheadle  Hulme,  schoolmaster,  or  his  repre- 
sentatives, for  the  maintenance  of  the  female  part  of  his 
family,  &c.  And  in  case  of  the  marriage  or  death  of  my 
present  wife,  my  said  son  being  dead,  and  leaving  no 
lawful  issue,  then  I  give  the  whole  of  the  proceeds  of  my 
estate,  personal  and  real,  to  the  Rev.  Joseph  Burrows,  of 
Brazenose  College,  for  his  life,  and  his  heir  male,  upon 
the  condition  of  his  taking  and  using,  within  twelve  months 
after  having  possession  of  my  property,  the  surname  of 
*  Dickyn,*  subject,  however,  to  the  above  annuity.*'  The 
will  then  contained  limitations  in  favour  of  other  mem- 
bers of  the  Burrows  family,  in  the  event  of  J.  Burrows 
having  no  issue,  or  refusing  to  bear  the  name  of  Dickyn. 
In  a  subsequent  part  of  the  will  the  following  clause 
occurred : — •*  If  my  son  dies  without  attaining  twenty-one 
years  of  age,  and  without  leaving  lawful  issue,  I  give  my 
books  to  the  Rev.  J.  Burrows ;  and  I  do  not  wish  my  said 
son  to  have  the  indiscriminate  use  of  my  said  books  until  he 
attains  the  age  of  nineteen  years,  though  I  now  give  them 
to  him :  my  plate  and  furniture  I  direct  to  be  his  in  the 
cases  of  the  marriage  or  death  of  his  mother;  and  should 
he  be  previously  dead,  leaving  no  lawful  issue,  I  give  them 
to  the  Rev.  J.  Burrows,  or  to  him  who  shall  bear  the 
name  of  Dickyn,  and  inherit  my  other  property." 

The  testator  died  in  1813,  leaving  his  widow  and  son 
surviving  him.  In  1816  the  trustees  sold  the  Dodleston 
estate,  and  invested  the  purchase-money  in  the  funds  in 
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their  joint  names.     In  June  1831,  the  widow  died.     In         1837. 
September  following,  the  son,  Halliday  Dickyn,  who  had       "     '     " 
attained  the  age  of  twenty-one,  died  intestate,  and  without  v. 

ever  having  been  married,  leaving  Joseph  Burrows  surviv- 
ing him. 

The  bill  was  filed  by  Joseph  Dicken  (a),  the  heir-at-law 
of  the  testator,  against  the  surviving  trustees  and  Joseph 
Burrows,  praying  that  the  plaintiff  might  be  declared  en- 
titled in  fee  to  the  unsold  real  estates  of  the  testator,  and 
absolutely  entitled  to  the  net  proceeds  of  the  sale  of  the 
Dodleston  estate ;  that  the  trustees  might  be  directed  to 
make  to  the  plaintiff  the  necessary  conveyances  and  trans- 
fers, and  might  account  to  him  for  the  rents  and  pro6ts 
of  the  real  estate,  and  the  dividends  of  the  stock  in  which 
the  purchase-money  for  the  Dodleston  estate  had  been 
invested,  from  the  death  of  Halliday  Dickyn. 

At  the  hearing  of  the  cause,  the  plaintiff  abandoned  all 
claim  to  the  personal  estate  of  the  testator,  and  to  the  pro- 
ceeds of  the  sale  of  the  Dodleston  estate. 

Mr.  Hodgson  and  Mr.  Rudall  for  the  plaintiff. — It  is 
a  well  settled  rule  of  law,  that  if  words  of  contingency  con- 
tained in  a  will  are  express  and  unequivocal,  the  gift  must 
be  governed  by  that  contingency,  though  the  result  may 
seem  to  involve  an  absurdity^  or  may  be  attended  with  in- 
convenience or  hardship:  Denn  d.  Radclt/ffe  v.  Bag" 
shaw  (6),  Doe  d.  Evereii  v.  Cooke  (c),  Toldervy  v.Coli  (d). 
Here  the  contingency  on  which  Joseph  Burrows  was  to 
take,  was  the  death  or  marriage  of  the  testator's  widow^ 
after  the  death  of  the  son,  leaving  no  issue.  That  con- 
tingency having  been  destroyed  by  the  death  of  the  mother 

(a)  The  plaintiff  established  his         (6)  6  T.  R.  612. 
heirship   to   the  testator  on   the  (r)  7  East,  269 ;  2  Smith,  236. 

father's  side,  notwithstanding  the  ((/)  1  V.  &  G.  621 ;  1  M.  &  W. 

difference  in  the  spelling  of  his  250, 
name  and  that  of  the  testator. 
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1837*  in  the  son^s  lifetime,  the  interest  of  Barrows  is  at  an  end, 
and  the  plaintiff  is  entitled.  It  is  certainly  open  to  conjeo 
turcy  that  the  testator  intended  Burrows  to  take,  at  all 
events,  upon  the  death  of  the  son  without  issue  ;  but  the 
Court  cannot  indulge  in  such  a  conjecture  in  opposition  to 
the  express  words  of  the  will.  Besides,  if  any  latitude  is 
given  to  conjecture,  it  is  equally  reasonable  to  suppose 
that  the  main  object  of  the  testator  in  framing  these  minute 
limitations,  was  to  impose  certain  restrictions  on  his  son 
during  a  certain  period.  He  might  not  intend  that  his  son 
should  will  away  the  estate,  unless  he  survived  his  mother. 
The  son  being  an  infant,  it  might  be  thought  necessary  that 
he  should  be  restricted  in  his  power  of  disposition,  or  the 
testator  might  have  some  jealousy  of  his  having  that  power 
in  his  mother's  lifetime.  This  gives  a  rational  construction 
to  the  will,  upon  the  mere  supposition  of  the  testator's 
being  a  prudent  man.  But,  dealing  with  the  will  accord- 
ing to  the  rules  of  law,  the  true  construction  of  it  neces- 
sarily excludes  the  notion  of  an  estate  tail  in  the  son.  The 
case  of  Lees  v.  Mosley  (a)  has  set  that  question  at  rest 
Besides,  the  power  of  appointment  given  to  the  son  is  suf- 
ficient to  exclude  any  estate  tail  in  him.  Then  is  there 
any  estate  for  life  in  the  son,  upon  which  the  estate  of 
Joseph  Burrows  can  be  supported  ?  If  there  is  neither  one 
nor  the  other  of  these  estates,  how  is  he  to  take  ?  It  is 
observable  that  the  estate  given  to  the  son's  issue  is  limited 
to  take  effect  during  the  lifetime  of  the  mother.  The  tes- 
tator  must  be  presumed  to  have  known  the  law,  and  he 
may  have  limited  the  estate  in  that  manner,  in  order  to 
avoid  a  perpetuity,  and  give  the  mother,  in  a  certain  event, 
a  larger  interest:  Pells  v.  Brown  (6),  Lady  Lanesborough 
V.  Fox  (c),  Holmes  v.  Lock  (rf).  Upon  the  whole,  there  is 
a  clear  gifl  to  the  mother  for  her  life,  and  the  estate  limited 

(fl)  1  Y.  &  C.  589.  (c)  Ce.  T.  T.  262. 

(ft)  Cro.  Jac.  690.  {d)  In  Dom.  Proc. 
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to  Joseph  Burrows  is  a  contingent  remainder,  expectant  1837* 
on  the  mother's  life  estate,  and  to  take  elFect  only  in  the 
event  of  the  son  dying  without  issue  in  the  mother's  life- 
time. [AldersoHy  B. — That  construction  is  strengthened 
hy  the  clause  which  gives  the  furniture  to  Burrows,  upon 
the  death  or  marriage  of  the  mother,  should  the  son  *'  be 
previously  dead,  leaving  no  issue."]  Then  the  event  not 
having  happened  on  which  the  contingency  depends,  the 
Court  cannot  alter  the  will :  Doo  v.  Brabant  (a).  [Al- 
dersoHy  B. — The  testator  seems  to  have  intended  that  his 
son  should  not  make  a  will,  unless  he  had  issue.] 

Mr.  Temple  and  Mr.  Hayier  for  the  defendants. — 
Where  the  words  creating  the  contingency  are  so  clear 
as  to  leave  no  doubt  of  the  testator's  intention,  the  Court 
is  not  at  liberty  to  look  beyond  the  particular  clause  in 
which  the  words  occur.  But  where  there  is  an  obscurity 
in  the  expression  of  the  contingency,  so  as  to  create  a 
doubt  whether  it  completely  embraces  the  testator's  inten- 
tion, the  Court  will  look  at  the  general  intention  of  the 
testator,  and  in  many  cases  has  gone  to  the  extent  of  over- 
ruling the  particular  intention,  in  order  to  carry  into  effect 
the  general  intention.  No  man  can  say  here  what  the 
particular  intention  of  the  testator  was.  He  intended  to 
give  his  wife  a  life  interest  in  a  moiety  of  the  estate.  He 
gives  his  son,  in  equally  positive  terms,  a  life  interest  in 
the  other  moiety.  On  the  death  of  his  wife,  he  directs 
her  moiety  to  be  disposed  of  in  like  manner  as  his  son's 
moiety ;  that  is,  be  gives  it  to  his  son  for  his  life.  Upon 
the  determination  of  that  estate,  the  property  is  given  to 
the  issue  of  the  son.  The  Court  may  construe  the  word 
''  issue"  as  "  children,"  so  as  to  exclude  any  question  of 
remoteness;  in  which  case  the  children,  if  there  had  been 
any,  would  have  taken  as  tenants  in  common  in  fee,  subject 

(o)  4  T.  R.  706. 
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1837-         to  the  father's  power  of  appointment.     The  son  took  a  life 
J.  estate,  capable  of  being  enlarged  into   a  fee,  if  he  had  a 

»•  child  attaining  twenty-one ;  if  otherwise,  then  only  a  life 

estate,  with  a  power  of  disposition.  Upon  the  death  of 
the  two  tenants  for  life,  or  failure  of  issue  attaining 
twenty-one^  the  testator  devises  his  estate  over,  that  is  to 
say,  he  devises  it,  charged  with  an  annuity  of  40/.,  to 
Joseph  Burrows.  It  is  said  that  the  gift  to  Burrows  is 
founded  on  an  express  contingency,  which  has  failed.  That 
construction  is  certainly  tenable,  if  the  general  intention 
of  the  testator  is  to  be  entirely  overlooked.  But  it  is  ob« 
vious  that  the  testators  general  intention  was  to  give  the 
estate  to  Burrows,  on  failure  of  his  own  immediate  family. 
He  intended  to  retain  the  estate  in  his  own  family  so  long 
as  there  was  a  widow  or  son,  or  children  of  a  son  in 
existence,  but  no  longer.  The  clause  which  comprehends 
the  gift  to  Burrows  should  be  read  thus : — ^*  And  in  case 
of  the  marriage  or  death  of  my  present  wife,  my  said  son 
being  dead,  or  in  the  event  of  my  son  dying  without  lawful 
issue,  then  I  give,  &c."  Or  the  words  "my  said  son, 
&c.*'  may  be  considered  as  included  in  a  parenthesis,  and 
read  thus — ''  My  said  son  dying  and  leaving  no  lawful 
issue.**  If  the  will  be  construed  otherwise,  the  Court 
must  come  to  the  conclusion,  that  the  testator  meant  to 
give  the  estate  over  to  Burrows  only  upon  a  complicated 
contingency  ;  but  it  is  obvious  that  such  was  not  his  mean- 
ing.    He  had  no  intention  to  benefit  his  heir-at-law. 

Mr.  Hodgson^  in  reply,  was  stopped  by  the  Court. 

Alderson',  B. — The  contingency  on  which  this  estate 
is  devised  over  is  expressed  in  too  clear  terms  to  admit 
of  any  reasonable  doubt.  The  testator  first  gives  a  moiety 
of  the  estate  to  his  son  for  his  life,  and  the  other  moiety 
to  his  wife  for  her  life  or  widowhood,  and  directs  that  the 
latter  moiety  shall,  upon  the  death  or  marriage  of  the  wi- 
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dow  in  the  son's  lifetime^  go  to  the  son  in  the  same  man- 
ner as  the  previous  moiety.  He  then  provides  for  the  son 
dying  during  the  widowhood  of  his  mother,  leaving  lawful 
issue,  in  which  case  the  issue  are  to  take  the  son's  moiety, 
(and  also  the  widow's  moiety  upon  her  death  or  marriage), 
share  and  share  alike ;  but  at  the  same  time  if  the  son 
chooses  to  make  a  will,  he  is  at  liberty  to  do  so  for  the 
purpose  of  providing  for  the  issue,  in  such  shares  as  he 
may  think  proper.  But  if  the  son  die  without  issue,  dur- 
ing the  widowhood  of  his  mother,  then  the  testator  de- 
vises the  whole  of  the  property  to  her  for  life,  subject  to 
an  annuity  of  40/.  Then  comes  this  clause — "  And,  in 
case  of  the  marriage  or  death  of  my  present  wife,  my  said 
son  being  dead,  and  leaving  no  lawful  issue,  then  I  give 
the  whole  of  the  proceeds  of  my  estate,  personal  and  real, 
to  the  Rev.  Joseph  Burrows."  Now,  it  appears  to  me 
that  the  whole  of  the  devise  to  Mr.  Burrows  is  subject  to 
the  contingency  expressed  in  the  former  clause,  relative 
to  the  property  coming  to  the  mother  upon  the  death  of 
her  son,  leaving  no  lawful  issue.  The  contingency  there 
expressed  is  recapitulated  in  the  last  clause,  and  is  stated 
to  be  the  marriage  or  death  of  the  mother  taking  place  at 
a  time  when  the  son  is  dead  leaving  no  lawful  issue.  Those 
are  the  plain  words  of  the  testator.  Whether  he  had  any 
other  intention  than  what  he  has  expressed  I  cannot  tell. 
The  events  on  which,  according  to  the  expressed  inten- 
tion of  the  testator,  the  devise  over  is  to  take  effect  are, 
the  marriage  or  death  of  the  widow  at  a  period  after  the 
death  of  the  son,  leaving  no  lawful  issue.  Neither  of  those 
events  having  taken  place,  the  estate  goes  to  the  testator's 
heir  at  law. 

Decree  accordingly. 
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Salkeld  V,  Phillips. 
June  \tU       ^—^ 

Defendants,  by    X  HE  bill  was  brought  by  the  vicar  of  Crosley-upon- 

a  Ticar^s  bill,      Edon,  against  certain  occupiers  vithin  that  parish,  praj- 

denied  the  right  j^jg  f^p  ^^  account  and  satisfaction  of  certain  small  tithes. 

of  the  vicar  to         ^ 

the  tithes  claim-  The  defendants,  by  their  answer  to  the  original  bill, 
right  to  be  in  admitted  the  collation  and  induction  of  the  plaintiff,  and 
PiainUff 'then  ^^^^  ^^^  ^^^  ^^®  lawful  vicar  of  the  above-named  parish ; 
bm*"h*^  v!*  ^^^  '^®y  denied  his  title  to  the  tithes  claimed,  alleging  the 
that  the  defend-  right  and  title  to  such  tithes  to  be,  and  always  to  have 
forth  what  tithei  been,  vestcd  in  the  rector  for  the  time  being  of  the  parish, 
CTtiUeTto'and  ®*^®  ^^^  cxcept  SO  far  as  the  same  had  been  barred  by 
how  his  ri'ght     the  statute  2  &  3  Will.  4,  c.  1 00.     They  also  insisted,  that 

was  made  out.      ,  ^ 

Defendants  de-  if  the  plaintiff  ever  had  title  to  such  tithes,  (which,  how- 
i«r7orthe  ^^^^  ^^^y  ^^^  ^^^  admit),  he  was  barred  by  the  statute. 
SJw^thl?the"  "^^^  plaintiff  amended  his  bill,  by  charging  that  the  de- 
demurrer  was  fendants  ought  to  set  forth  of  which  of  the  several  tithe- 
the  answer.  &ble  matters  and  things  aforesaid  by  name,  and  within 
which  of  the  lands  occupied  by  the  defendants  respec> 
tively,  the  tithes  do  not  belong  to  the  plaintiff  as  such 
vicar  as  aforesaid,  but  belong  to  and  ought  to  be  paid  to, 
the  rector  of  the  said  parish ;  and  that  the  said  defend- 
ants ought  to  set  forth  of  which  of  the  said  titheable 
matters  the  tithes  belonged  to  the  rector  for  the  time 
being  of  the  said  parish  before  the  said  act,  and  have 
ceased  to  belong  to  him  by  virtue  of  the  said  act;  and 
that  they  ought  also  to  set  forth  how  they  make  out  that 
the  right  to  such  tithes  did  formerly,  and  before  the  pass- 
ing of  the  said  act,  belong  to  the  rector  of  the  said  parish 
and  not  to  the  vicar  thereof,  and  by  what  means  such 
right  has  been  barred;  and  that  they  ought  to  set  forth 
which  of  the  said  titheable  matters  and  things  the  plaintiff 
is  not  entitled  to  the  tithes  of,  by  reason  of  the  said  act, 
or  which  of  the  lands  occupied  by  the  said  defendants  re- 
spectively, are  thereby  exempted  from  the  payment  of 
such  tithes,  &c* 
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The  defendants  demurred  to  so  mach  of  the  amended 
bill  as  consisted  of  the  charges  relating  to  the  rector's  al- 
leged title  to  the  tithes;  and  as  to  the  residue  of  the  bill, 
they  answered  that  they  did  not  insist  otherwise  than  in 
the  manner,  and  to  the  extent  mentioned,  in  their  former 
answer,  that  the  plaintiiffs  right  had  been  barred  by  the 
statute. 

Mr.  Boieler  and  Mr.  Johnson,  for  the  demurrer,  con- 
tended that  the  plaintiff,  who  could  only  claim  by  the 
strength  of  his  own  title,  had  no  right  to  enquire  as  to  the 
rector's  title.  It  was  nothing  to  the  vicar  whether  the 
rector  was  barred  or  not  by  the  statute. 

Mr.  Simpkinson  and  Mr.  Purvis,  conird,  cited  Atkinson 
▼.  Hanway  (a),  and  contended  that  the  original  and 
amended  bill  forming  but  one  record,  the  demurrer  was 
oyerruled  by  the  answer. 

Mr.  Boieler,  in  reply,  referred  to  Snnth  v.  Bryon  (6). 

Alderson,  B. — It  seems  to  me  that  the  demurrer  is 
OTerruled  by  the  answer,  the  case  made  by  the  answer 
being  totally  inconsistent  with  that  made  by  the  demurrer. 
The  demurrer  proceeds  on  the  ground  that,  admitting  the 
plaintiff's  right  as  stated  in  the  bill,  he  is  not  entitled  to 
the  relief  prayed ;  whilst  the  answer  wholly  denies  the 
vicar's  right 

I  think  the  demurrer  ought  to  be  overruled  on  the 
ground  that  the  original  and  amended  bill  form  one  record, 
and  that  the  question  demurred  to  is  answered. 

Demurrer  overruled. 

(a)  1  Coxp  360  j  see  2  Atk.  119.  (6)  3  Madd.  428. 
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1837. 

Best  v.  Gompertz. 

June  Iff.       1- 
Fiiing  a  cross      XN  March,  1834^  a  bill  was  filed  by  the  defendant  against 

party^hois  in  ^^®  plaintiff,  charging  him  with  various  frauds  in  certain 
contempt  in  the   money  transactions  which  had  taken  place  between  the 

onginal  suit,  is  "^  *■ 

St  waiver  of        parties.     The  plaintiff  put  in  an  answer  which  was  re- 

SQch  contempt      r  i  <•       •  i  i       -&«-  i  • 

on  the  part  of  Tcrred  for  impertinence,  but  the  Master  reported  it  not 
files  ?tTand*the  impertinent.  The  defendant  then  took  exceptions  to  the 
defendant  in       Master's  report,  but  the  exceptions  were  overruled.    The 

the  cross  suit,  ir        *  a 

by  clearing  his  plaintiff  then  issued  a  subpcBna  for  the  costs  of  these  pro- 
8uit,*wi?i  clear*  ccediugs,  which,  the  defendant  failing  to  pay,  was  com- 
it  in  both.  mitted  to  the  Fleet.     He  afterwards  procured  himself  to 

be  removed  into  the  custody  of  the  Marshal  of  the  King's 
Bench  ;  whereupon  an  application  was  made  to  that  Court 
for  an  order  that  he  should  be  kept  in  close  custody,  but 
that  application  failed.  Subsequently  to  these  transactions, 
the  plaintiff  filed  the  present  bill,  by  way  of  cross  bill, 
against  the  defendant,  for  a  discovery  of  facts  in  aid  of  his 
defence  to  the  original  bill.  To  the  cross  bill,  the  defend- 
ant having  put  in  an  answer  and  demurrer,  the  plaintiff 
took  exceptions  to  the  answer,  and  argued  the  demurrer. 
The  demurrer  being  overruled,  the  defendant  submitted 
to  the  exceptions. 

The  defendant  having  at  length  put  in  his  answer  to  the 
cross  bill,  and  having  tendered  30/.  as  the  full  amount  of 
the  costs  of  his  contempt  in  the  cross  suit,  now  moved  to 
be  discharged  out  of  custody. 

There  was  a  cross  motion  by  the  plaintiff  that  the  de- 
fendant should  be  kept  in  close  custody  within  the  Court 
of  King*8  Bench  till  the  contempt  in  both  suits  should 
have  been  cleared. 

Mr.  Simpkinsotif  for  the  first  motion,  contended  that 
the  defendant  was  entitled  to  his  discharge  notwithstand- 
ing that  the  costs  of  the  contempt  in  the  original  cause 


ft 

GOMPIRTfc 
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had  not  been  paid,  inasmuch  as  filing  a  cross  bill,  and         1837. 

calling  upon  the  defendant  to  answer,  was  a  waiver  by  the         ^^       ' 

plaintiff  of  any  right  which  he  might  have  previously  had 

to  treat  the  non-payment  of  costs  in  the  original  cause  as 

a  contempt  in  this  cause  :  Anon,  (a),  Hoskins  v.  Lloyd  (b). 

Gray  v.  Campbell  (e).     He  also  urged,  independently 

of  the  ground  of  waiver,  that  the  plaintiff  had  no  right, 

under  any  circumstances,  to  connect  the  contempt  in  the 

original  cause  with  that  in  the  cross  cause :  Clarke  v. 

Dew  {d),  Ricketts  v.  Mornington  (e). 

Mr.  Elderton,  contrd,  contended  that  the  defendant  had 
DO  right  to  choose  which  matter  he  should  discharge  him- 
self for,  and  that  for  the  purpose  of  resisting  this  motion 
an  original  and  cross  cause  were  the  same:  Wardy. 
Eyles  (/),  Kemp  v.  Mackrell  {g),  Wenman  v.  OsbaUUs" 
ion  (A).  As  to  the  question  of  waiver,  the  step  taken 
must  be  with  reference  to  the  matter  which  makes  the 
contempt  [Alderson^  B. — A  proceeding  in  the  cause 
seems  sufficient.]  At  all  events,  under  stat.  1 1  Geo.  4  and 
1  Will.  4f,  c.  36,  the  defendant,  in  order  to  clear  his  con- 
tempt, must  put  in  a  full  and  sufficient  answer,  and  that  it 
is  so,  must  appear  by  his  own  affidavit ;  for,  if  the  plaintiff 
were  to  take  an  office  copy  of  the  answer,  it  would  be  a 
waiver  of  the  contempt  in  both  causes:  Sidgierv.  Tyte  (t). 
[Aider son^  B. — The  affidavit  would  only  amount  to  the 
defendant's  ipse  dixit  that  he  has  put  in  a  full  answer.] 

Mr.  PlatU  for  the  Marshal  of  the  King's  Bench. 
Mr.  Simpkinson  in  reply. 

(a)  16  Vc8. 174.  (/)  Moseley,  377- 

(6)  1  S.  &  S.  393.  (g)  3  Atk.  812. 

(c)  I  Russ.  &  M.  323.  (A)  2  Bro.  P.  C.  276. 

(<0  Ibid.  103.  (i)  11  Ves.  202. 

(e)  7  Sim.  200. 

YOL.  II.  Q  Q  BQ.  EX. 
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Aldbrson,  B. — ^The  question  is,  whether  the  contempt 
has  been  waived  so  as  to  prevent  the  plaintiff  from  holding 
Gompertz  in  custody  for  the  costs  of  more  than  the  last 
proceedings  ;  and  it  appears  to  me  that  it  has.  Therefore 
let  the  Master  tex  the  plaintiff's  costs  of  the  defendant's 
contempt  in  not  putting  in  his  answer,  and  upon  those 
costs,  together  with  the  costs  of  the  demurrer  and  ez« 
ceptions,  (which  have  been  already  taxed),  and  the  costs 
of  this  application  being  deposited  by  the  defendant  with 
his  clerk  in  Court,  let  the  exceptions  be  set  down  for  argu- 
ment. The  plaintiff  is  not  entitled,  on  this  proceeding, 
to  any  costs  in  respect  of  the  proceedings  in  the  King's 
Bench,  or  in  the  cause  of  **  Gompertz  v.  Best;"  and  with 
respect  to  those  to  which  he  is  entitled,  let  him  deliver 
his  bill  of  costs  within  three  days.  The  motion  as  to 
close  custody  must  stand  over  till  it  is  seen  whether  the 
answer  is  sufficient  or  not. 

Order  accordingly. 


ReYMER  r.  GUNSTONE. 

jMLR.  JEREMY,  for  the  defendant,  moved  that  an  order 

which  the  plaintiff  had  obtained  in  May  last,  for  taking  the 

defendant's  answer,  might  be  discharged,  the  defendant 

through  the  mis-  havini?  put  in  an  answer.     In  support  of  the  motion,  he 

take  of  Che  ,    .       i    r      ^        •/•.,.  V 

Warden  of  the  read  the  defendants  amdavit,  stating  that  the  papers  con- 
to *uVe  rt!e*'°*  taining  materials  for  his  answer  had  been,  in  the  first  in- 
stance, detained  by  counsel ;  that  when  the  answer  was 
prepared,  he  applied  to  the  Warden  of  the  Fleet  to  take 
ahoQid  bT^*  "»  but  that  the  Warden  refused  to  do  so,  alleging  that 
he  had  no  authority ;  that  after  this  had  occurred,  the 
order  in  question  was  obtained.  Jeremy  then  stated  the 
nature  of  the  case  as  it  appeared  on  the  record,  with  a  view 


JulylUh. 

Where  a  de- 
fendant had 
been  in  con- 
tempt for  want 
of  an  answer, 


answer,  the 
Court  ordered 
that  the  costs 


in  the  cause; 
and,  on  failure 
of  the  plaintiff 
to  take  excep- 
tions to  the 
answer  within  a 
limited  time, 
that  the  defendant  should  be  discharged. 
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to  shew  that  the  circumstances,  as  there  disclosedt  were 
favourable  to  the  defendant;  and  he  contended  that 
under  thestat.  11  Geo.  4  and  1  Will.  4/,  c.  36,  s.  15,  rule  17, 
the  Court  had  a  discretionary  power  in  regard  to  the  costs 
of  the  contempt,  and  that  in  this  instance  they  ought  to 
be  made  costs  in  the  cause.  The  affidavit  stated  that  the 
defendant  was  unable  to  pay  the  costs. 

Mr.  Siemens,  contrd,  said  that  the  order  now  sought  for 
could  only  be  made  on  payment,  by  the  defendant,  of  the 
costs  of  the  contempt,  and  on  bis  making  it  appear  to  the 
Court  that  the  answer  was  sufficient.  In  this  case  it  ap- 
peared, from  the  copy  that  bad  been  served  on  the  plain- 
tiff's solicitor,  that  the  answer  was  insufficient. 

Aldbrson,  B. — The  defendant  says  that  he  would  have 
put  in  his  answer,  but  for  the  mistake  of  the  Warden  of  the 
Fleet.  Under  all  these  circumstances,  I  think  that  the  costs 
should  be  costs  in  the  cause.  Upon  the  other  point  I  am 
sorry  to  be  obliged  to  make  a  precedent  against  the  defen- 
dant ;  but  it  is  a  useful  rule,  that  the  party  against  whom 
a  bill  is  taken  pro  confesso  should  inform  the  other  party 
what  the  nature  of  his  answer  is.  The  particular  incon- 
venience in  this  case  is  not  so  bad  as  the  general  incon- 
venience that  would  result  from  a  contrary  practice.  The 
plaintiff,  therefore,  must  have  time  to  take  exceptions  to 
the  answer,  but  if  he  does  not  do  so  within  a  fortnight, 
let  the  party  be  discharged.  As  the  Court  will  not  sit  at 
that  time^  the  Master  will  undertake,  in  this  particular 
case,  to  look  into  the  exceptions. 

Order  accordmgly. 


Q  al 
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June  26th. 
Julybth, 

Where  one  of 
several  tenants 
in  common  has 
conveyed  away 
his  share  of  the . 
estate,  in  distinct 
portions,  to  dif- 
ferent Indivi- 
duals, upon  at 
bill  subsequent- 
ly 61ed  for  a 
partition  of  the 
whole  estate, 
the  Court,  in 
making  its  de- 
cree, will  have 
regard  not 
merely  to  the 
legal  rights  of 
the  original 
tenanta  in  com- 
mon, but  to 
the  equiuble 
righu  of  all 
parties  actually 
interested  in  the 
estate;  it  will, 

therefore,  carry  the  object  of  the  bill  into  effect,  by  directing  a  distinct  partition  of  each  of  tba 
aeveral  portions  of  the  estate  in  which  the  alienees  of  the  quondam  tenant  in  common  respectively 
have  an  interest.  Therefore,  where  A.,  B.,  and  C.  were  tenants  in  common,  in  undivided  thirdSt 
of  an  estate  comprising  Blackacre  and  Whiteacre,  and  C.  conveyed  his  interest  in  Blackacre  to  D., 
and  his  interest  in  Whiteacre  to  £.(  upon  a  bill  filed  by  A.  and  B.,  for  a  partition  of  the  whole 
estate,  the  Court  (reversing  a  former  decree,  whicli  had  sanctioned  a  dlflferent  mode  of  partitioo) 
directed  that  Blackacre  should  be  divided  into  three  parts,  and  each  part  should  be  conveyed  to  A., 
B.,  and  D.  respectively;  and  that  Whiteacre  should  be  divided  into  three  parta,  and  each  pait 
ahould  be  conveyed  to  A.,  B.,  and  E.  respectively. 

A  court  of  equity,  in  decreeing  a  partition,  does  not  act  ministerially,  and  in  obedience  to  the 
call  of  thoee  parties  who  have  a  right  to  the  partition,  but  founds  itself  upon  the  general  Juiis- 
diction  given  to  oouru  of  equity.  It  will,  therefore,  on  a  bill  of  partition,  adjust  the  equitable 
rights  of  all  the  parties  interested  in  the  estate;  and  will,  for  that  purpose,  give  special  instnicttons 
to  the  commissioners  of  partition,  and  even,  in  cases  of  necessity,  nominate  the  commissionert. 

A  court  of  equity,  in  decreeing  partition,  will  have  regard  to  the  provisions  of  the  statute  8  ft  9 
IFt/(.S,  c.31,s.4. 

Tenant  for  life,  with  remainder  to  A.,  B.,  and  C,  as  tenants  in  common  in  feCi  granted  a  lease 
of  the  estate  to  D.  for  twenty-one  years,  which  lease  was  confirmed  by  A.  and  G. : — Htld,  that  the 
lease  was  good  as  against  A.  and  C,  and  that  B.  oould  not  impeach  it  in  a  suit  for' partition  in 
which  he  was  co-plaintiff  with  A. . 

Where  a  party  takes  a  lease  of  an  infant's  lands,  and  the  in&nt,  on  ooming  of  age,  mortgages 
the  property  to  the  lessee  by  deed  referring  to  the  lease,  this  is  a  confirmation  of  the  lease. 

Facu  which  have  occurred  since  the  decree,  and  which,  therefore,  were  not  comprehended  in 
the  pleadings,  may  be  proper  ground  for  a  rehearing,  if  they  shew  error  in  the  decree. 

After  leave  has  been  given  for  a  rehearing  in  the  Court  of  Exchequer,  it  is  unnecessary  for  tlie 
petitioner  to  state  in  his  petition  of  rehearing  in  what  respect  he  conceives  the  decree  to  be  erro* 
neons,  or  what  is  the  nature  of  the  decree  he  seeks. 


Story  0.  Johnson, 

XN  pursuance  of  the  order  made  in  this  cause  on  the 
19th  of  November,  1835  (a),  a  commission  of  partition,  in 
the  form  of  the  former  commission,  was  directed  to  six 
new  commissioners,  who  were  chosen  in  the  same  manner 
as  the  former  commissioners,  and  also  approved  of  by  the 
Master.  Or  those  commissioners,  the  four  who  were 
chosen  by  the  plaintiffs  made  their  return,  or  certificate, 
dated  the  9th  of  April,  1836,  whereby  it  appeared  that  • 
having  divided  the  whole  estate  into  three  equal  parts, 
they  allotted  that  part  which  comprised  the  George  Inn 
to  William  Standard  Jones.  The  two  commissioners 
chosen  by  the  defendants  having  dissented  from  this  cer- 
tificate, and  it  appearing  to  the  Court  that  this  certificate 
was  in  effect  the  same  as  the  former,  the  Court  on  the  S4th 
of  June,  18Sf>,  ordered  it  to  be  quashed.     On  the  making 


(a)  See  ante,  Vol.  1,  p.  538 
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of  this  order,  the  Lord  Chief  Baron,  after  bearing  the  1837- 
arguments  of  counsel,  said  that  he  adhered  entirely  to  the 
observations  which  he  had  made  on  the  former  occasion, 
thinking  that  those  observations,  as  reported,  were  not  in 
the  slightest  degree  stronger  than  were  warranted  by  the 
circumstances  of  the  case. 

On  the  15th  of  July,  1836,  the  plaintiffs  nroved  for  a 
new  commission,  but  that  motion  was  ordered  to  stand 
over,  in  order  to  give  the  defendants  an  opportunity  of 
having  the  cause  reheard  for  the  purpose  of  varying  the 
decree. 

On  the  16th  December,  1836,  the  Court,  upon  the  peti- 
tion of  the  defendant  Johnson,  and  after  hearing  the 
arguments  of  counsel  (a),  ordered,  that  notwithstanding 
the  decree  made  on  the  original  hearing  had  been  made 
upwards  of  six  months,  the  petitioner  should  be  at  liberty 
to  present  a  petition  to  have  the  cause  set  down  for  hear- 
ing, for  the  purpose  of  having  the  decree  altered  or  varied. 

In  consequence  of  this  order,  the  defendant  Johnson 
presented  his  petition  for  the  purposes  mentioned  in  the 
order.  The  petition,  which  was  signed  by  counsel,  after 
stating  the  various  proceedings  in  the  suit,  and  setting 
forth  at  length  the  decree  and  the  Master's  report  conse- 
quent thereon,  stated  that  the  petitioner  felt  himself 
aggrieved  by  the  decree,  but  assigned  no  reason  for  his 
complaint,  nor  suggested  in  what  particulars  the  decree 
was  erroneous. 

The  cause  coming  on  for  rehearing, 

Mr.  Temple andMr.  Phillimore  objected  that  the  order 
for  the  rehearing  had  been  obtained  ex  parte,  and  said 

(a)  On  the  argument  of  this  ▼.  Patoce/f,  3  P.  W.  242 ;  Af 'XocA- 

petition,  the  following  cased  were  Urn  ▼.  Rob,  1  Y.  &  C.  267 ;  Halford 

dted  on  behalf  of  the  petitioner :  v.  Halford,  1 Y.  &  C.  270 ;  Watgon 

Fox  V.  Bardwdl,  2  Wood,  338;  v.  Duke  of  Northwnherkmd,  11 

MUU  V.  Banh,  3  P.  W.  I ;  Buck  Yes.  163. 
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1837-  that,  although  the  defendant  had  obtained  leaye  to  pre« 
sent  a  petition  of  rehearing,  it  did  not  therefore  follow 
that  he  was  entitled  to  have  the  cause  reheard.  [The 
Lord  Chief  Baron. — ^You  had  an  opportunity  of  making 
your  objections  when  the  petition  for  leave  to  rehear  wai 
argued.  Is  there  any  instance  of  opposition  being  made 
to  the  ordinary  petidon  of  rehearing  signed  by  counsel?] 
Nevinson  y.  Stables  (a),  is  an  authority  to  shew  that  such 
opposition  may  be  made.  Here  there  are  two  grounds  of 
opposition.  Firsts  the  petition  does  not  state  what  decree 
it  is  that  the  petitioner  requires^  but  only  that  he  it 
aggrieved  by  the  former  decree  and  wants  a  new  one. 
The  petitioner  ought  to  have  given  notice  of  the  nature  of 
his  objection :  Fow»  Prac.  vol.  2,  p.  SOO.  The  other  ob- 
jection  is»  that  the  petitioner  states  new  facts  which  are 
not  in  the  pleadings,  as  a  reason  fbr  rehearing  the  cause. 
After  stating  the  bill,  answer,  and  decree,  it  goes  on  to 
state  the  proceedings  of  the  commissioners,  and  that  they 
came  to  such  and  such  conclusions.  It  then  alleges,  that 
those  conclusions  are  wrong,  and  that,  in  order  to  avoid 
the  effect  of  them,  the  Court  ought  to  rehear  the  cause. 
But  Nemnson  v.  Stables  decides  that  the  cause  ought  only 
to  be  reheard  on  the  pleadings.  Besides,  the  petition 
states  an  acquiescence  under  the  decree.  The  party  has 
joined  in  the  commission  and  named  commissioners.  There 
has  likewise  been  a  reference  to  the  Master  to  charge  the 
defendant  with  the  payment  of  money.  After  acquiescence 
a  rehearing  will  not  be  permitted :  Macartney  v.  Blaei- 
wood  (6),  Wood  V.  Grijg/ilh  (c).  [The  Lord  C/Uef  Baron. 
— In  the  party's  attempt  to  act  under  the  decree  he  may 
discover  the  error  in  it.] 

Mr.  Simpkinson^  for  the  petitioner,  conlrd* — Upon  the 
point  of  acquiescence,  there  are  much  stronger  cases  than 

(«)  4  Ross.  210.  (b)  lUdgw.,  Knapp,  &  Scb.  602. 

(c)  lMer.35;  19  Yes.  550. 
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the  present ;  for  instance,  Bropfiy  y.  Holmes  (a).  As  to  1838. 
the  other  objection^  notwithstanding  the  dictum  in  Fow* 
ler>  it  is  not  the  practice  in  the  Ezchequert  upon  a  re«* 
hearing  or  appeal  from  the  whole  decree,  for  the  appel* 
lant  to  state  what  decree  he  thinks  the  Court  ought  to 
direct.  The  practice  in  this  Court  is  similar  to  that  in 
the  House  of  Lords,  where  the  appellant  gires  no  reason 
for  bis  appeal. 

Mr.  Temple,  in  reply,  cited  Smith*  Chan.  Pr.  vol.  2,  p. 
44,  and  2  Eq*  Jbr.  Title,  Appeals,  and  contended  that 
upon  petition  for  leare  to  present  an  appeal  in  the  House 
of  Lords,  the  party  is  bound  to  state  hb  reasons.  [The 
Lord  Chirf Baron. — He  is  not  bound  to  do  so.  He  may 
bring  his  appeal  something  in  the  same  way  as  he  would 
bring  a  writ  of  error  at  law,  alleging  simply  that  the  de- 
cree was  for  the  plaintiff,  whereas  it  ought  to  have  been 
for  the  defendant.  But  there  is  no  general  rule  on  the 
subject.  In  the  Douglas  cause,  before  Lord  Thurlow, 
▼arioua  minute  reasons  were  given,  forming  almost  a  to** 
lume.] 

The  Lord  Chief  Baron. — I  am  of  opinion  that  as  the 
cause  now  stands,  the  plaintiff  can  raise  no  other  objec- 
tion to  the  rehearing  than  he  might  hare  done  had  the 
defendant  presented  his  petition  within  six  months  after 
the  cause  was  originally  heard.  The  whole  effect  of  the 
late  proceedings  has  been  to  put  the  cause  in  that  sitna-^ 
tion;  and,  therefore,  any  other  objections  than  such  aa 
might  have  been  urged  within  that  period  come  to  late. 

Two  objections,  however,  have  been  made  which  it  is 
competent  for  the  party  to  take  at  the  present  stage  of 
the  proceedings.  One  of  them  is,  that  the  petition  em* 
braces  facts  which  were  not  before  the  Judge  who  pro- 

(a)  2  MoUoy,  1. 
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1837.  nounced  the  decree.  If  these  facts  existed  before  th^ 
decree,  and  there  was  otherwise  no  error  in  the  decree, 
they  could  not  be  ground  for  rehearing ;  and  the  petition 
would  be  dismissed^  because  the  Court  could  not  act 
upon  such  facts.  But  that  observation  does  not  apply  to 
facts  which  have  occurred  after  the  decree,  or  shew  error 
in  the  decree.  Suppose,  after  ten  years  spent  in  the 
Master's  Office,  the  parties  find  themselves  aggrieved  by 
some  erroneous  practice,  originating  from  an  error  in  the 
decree.  In  that  respect  a  statement  of  subsequent  facts 
may  be  of  great  use  upon  a  petition  for  rehearing.  In  such 
case  complaint  may  reasonably  arise  out  of  facts  which 
may  have  signified  nothing  to  the  Judge  who  determined 
the  cause  at  the  original  hearing.  I  do  not  find  it  sug- 
gested that  any  fact  here  stated  occurred  before  the  de- 
cree, or  might  have  been  used  aa  a  ground  for  the  decree. 
That  being  so,  I  think  this  case  is  not  within  the  authori- 
ties cited  by  Mr.  Temple. 

Then  as  to  the  objection  that  the  petition  states  no 
reasons  for  the  rehearing.  Certainly,  if  it  be  the  practice 
for  the  party  seeking  a  rehearing,  if  he  means  to  review 
the  whole  decree  and  alleges  error  in  all  parts,  to  set  forth 
what  decree  he  conceives  he  ought  to  have — or,  suppos- 
ing the  party  to  object  to  particular  parts  only  of  the  de- 
cree, if  it  be  the  practice  for  him  to  state  in  what  respect 
he  conceives  those  parts  to  be  erroneous,  then  this  peti- 
tion does  not  comply  with  that  practice.  If,  on  the  other 
hand,  the  practice  is  not  as  I  have  just  stated  it,  the  peti- 
tion is  correct  Upon  that  I  shall  make  no  final  order 
till  I  find  from  the  books  what  the  practice  is ;  though,  I 
confess,  I  should  be  glad  if  the  gentlemen  on  both  sides 
would  agree  upon  it,  rather  than  leave  it  to  my  investi- 
gation. 

I  have  consulted  Lord  Lyndhurst  upon  the  subject  of 
the  decree,  and  he  entirely  coincides  with  me  in  the  opi- 
nion that  it  was  erroneous  in  this  respect — that  Johnson 
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might  by  means  of  it  be  compelled  to  take  that  part  of  the 
property  in  which  he  has  no  interest.  In  fact  the  parties 
are  placed  in  that  situation  that,  upon  a  division  of  the  *• 

property  into  three  parts,  they  might  all  have  parts  in  which       ^""•®** 
at  present  they  have  no  interest.     I  throw  this  out  for  the 
consideration  of  the  plaintiffs'  counsel. 

His  Lordship  having  pronounced  this  judgment,  the 
plaintiffs'  counsel  agreed  to  waive  the  objection  which  had 
been  made  as  to  the  form  of  the  petition ;  but  as  the  plain- 
tiff, Story,  persisted  in  his  opposition  to  the  proposed 
variation  in  the  decree,  the  cause  was  now  reheard  on  the 
merits.  The  principal  facts  of  the  case  having  been  al- 
ready stated  (a),  it  will  be  unnecessary  to  add  more  than 
a  few  particulars. 

The  purchase  made  by  the  plaintiff,  Story,  of  the  share 
of  Edward  Jones  in  the  property  in  dispute,  was  effected 
by  means  of  certain  indentures  dated  the  9th  of  April, 
1824,  whereby  that  share  was  conveyed  to  George  Raby 
and  his  heirs,  in  trust,  for  securing  an  annuity  of  63/.  to 
John  Davies,  and  subject  thereto  in  trust  for  Story  in  fee ; 
and  it  was  declared,  that  the  annuity  was  secured  to  John 
Davies,  in  trust  for  Edward  Jones  and  Elisabeth  his  wife, 
for  their  joint  lives,  and  the  life  of  the  survivor  of  them, 
and,  after  the  decease  of  the  survivor,  in  trust  for  Richard 
Jones  and  his  assigns  for  his  life. 

The  purchases  made  by  the  defendants,  Joseph  John- 
son and  James  Gardner,  of  Richard  Jones's  share  of  the 
property,  were  effected  by  separate  conveyances  to  each 
of  those  parties,  by  indentures  of  lease  and  release,  dated 
the  26th  and  27th  of  June,  1826;  the  conveyance  to  John- 
son comprising  Richard  Jones's  share  in  the  George  Inn, 
and  nine  acres  of  land  adjoining,  and  that  to  Gardner 
comprising  Jones's  share  of  the  remainder  of  the  property. 

(a)  Ante,  Vol.  1,  p.  638. 
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1837.  It  appeared,  however,  that  the  contract  for  sale  had  origin 
nally  been  made  with  Johnson  alone,  who  acted  as  agent 
for  Gardner  as  to  the  purchase  made  by  the  latter. 

The  plaintiffs  in  the  original  bill  were  John  Story,  Ed« 
ward  Jones  and  Elizabeth  his  wife,  George  Raby,  William 
Standard  Jones,  and  Richard  Jones ;  the  defendants  were 
Joseph  Johnson,  James  Gardner,  and  Joseph  Daviea. 
The  bill  prayed  a  partition  of  the  Ifield  estate,  an  account 
of  the  rents  and  profits  received  by  the  defendants,  John- 
son and  Gardner,  since  the  death  of  Richard  Hall,  and 
that,  in  case  it  should  appear  that  the  last  named  defend- 
ants had  held  in  their  own  occupation  any  parts  of  the 
estates  beyond  the  respective  shares  which  should  be  al- 
lotted  to  them,  then  that  it  might  be  referred  to  the  Master 
to  fix  a  fair  occupation  rent  on  the  same,  &e. 

The  defendant  Johnson,  by  his  answer,  insisted  that,  in 
addition  to  his  one  third  share  of  the  fee  simple  in  the 
George  Inn,  with  the  appurtenances,  which  he  had  ac« 
quired  from  Richard  Jones,  he  had  also  a  present  interest 
for  twenty*one  years  in  the  entirety  of  that  part  of  the 
property,  by  virtue  of  a  lease  made  to  him  thereof  by 
Richard  Hall  in  November,  1820;  which  lease  he  alleged 
to  have  been  confirmed  by  all  the  remainder«men.  It  ap* 
peared  in  evidence  that  a  memorandum  of  confirmation 
had  been  endorsed  on  the  lease,  and  signed  by  Edward 
Jones,  who  was  then  of  age,  and  by  his  brothers,  who  were 
then  minors;  and  that  Edward  Jones  and  his  father  had, 
at  the  same  time,  executed  a  bond  to  the  defendant,  for 
securing  the  ratification  of  this  instrument  by  the  minors 
when  they  came  of  age.  The  lease  was  afterwards  vir* 
tually  confirmed  by  Richard  Jones,  on  coming  of  age,  by 
the  sale  of  his  share  of  the  property  to  Johnson ;  but  it 
did  not  appear  to  have  been  confirmed  by  William  Stand- 
ard Jones,  unless  the  mortgage  which  be  executed  to 
Johnson  of  his  one-third  share  amounted  to  a  confirmation. 
The  defendant,  Gardner,  by  his  answer,  relied  in  like 
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manner  on  the  leases  and  confirmations  of  leases  of  the         IB37* 
parts  of  tlie  property  in  which  he  was  in  the  possession. 

In  January^  1881  ^  the  defendant,  James  Gardner,  died, 
leaving  his  daughter,  Elizabeth  Jane,  the  wife  of  Henry 
Arnett,  his  heiress-atJaw,  and  having  by  his  will  appointed 
his  wife,  Sarah  Gardner,  and  also  his  daughter  and  her 
husband,  to  be  the  executors  of  bis  will.  The  suit  waa 
accordingly  revived  against  those  persons. 

In  February,  18SS,  the  defendant,  Joseph  Johnson,  died^ 
having  by  his  will  given  and  devised  all  his  undivided  third 
share  in  his  freehold  estate  called  tiie  George  Inn  at  Ifield, 
with  the  appurtenances,  and  also  the  lease  under  which  he 
held  the  entirety  of  those  premises,  to  bis  son  Joseph 
Johnson,  his  heirs,  executors,  administrators,  and  assigns; 
and  having  appointed  Thomas  Smith  and  Nathaniel  Miller 
his  executors.  The  suit  was  accordingly  revived  against 
Johnson  the  son.  Smith,  and  Miller. 

In  the  last  mentioned  bill  of  revivor,  it  was  suggested  by 
the  plaintiffs,  that,  notwithstanding  the  expressions  in  the 
will  of  the  testator,  Joseph  Johnson,  be  was  not,  at  the 
time  of  bis  death,  the  holder  of  any  good  and  valid  lease 
of  any  part  of  the  premises,  and  therefore  that  the  devise 
contained  in  his  will  respecting  such  lease  was  nugatory, 
invalid,  and  of  none  effect.  The  bill  then,  after  praying 
revivor  in  the  usual  manner,  prayed  that,  if  necessary,  the 
said  lease,  or  alleged  lease,  might  be  declared  null  and 
void. 

The  present  defendants  insisted  on  the  validity  of  the 
leases  and  confirmations  made  to  the  original  defendants, 
Johnson  and  Gardner. 

By  the  decree  made  on  the  hearing  of  this  cause  on  the 
5th  of  August,  18S3,  it  was  ordered  that  a  commission 
of  partition  should  issue  in  manner  and  form  as  before 
stated  (a) ;  and  it  was  ordered,  that  the  premises  to  be 

(«)  Ante,  Vol,  1,  p.  640. 
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allotted  to  the  plaintiff^  Story,  should  be  conveyed  to  him 
in  fee,  subject  to  the  trusts  of  the  indentures  of  the  9th  of 
April,  1824;  and  that  the  premises  to  be  allotted  to  Wil- 
liam Standard  Jones  should  be  conveyed  to  the  defend- 
ants, Smith  and  Miller,  and  their  heirs,  by  way  of  mort- 
gage, for  securing  what  should  remain  due  on  the  mortgage 
made  by  William  Jones  to  Johnson  the  father,  but  subject 
to  redemption  by  W.  S.  Jones,  his  executors,  &c. ;  or,  in 
case  the  mortgage  should  be  paid  before  the  time  of  such 
allotment  or  conveyance  of  the  premises,  then  to  the  us^ 
of  W.  S.  Jones  in  fee.  And  it  was  further  ordered,  that 
the  premises  so  to  be  allotted  to  the  defendants,  Joseph 
Johnson,  Sarah  Gardner,  Henry  Arnett*  and  Elizabeth 
Jane,  his  wife,  should  be  conveyed  to  them  in  fee  simple, 
in  such  parts  and  proportions,  and  in  such  manner,  as  they 
might  direct.  And  it  was  further  ordered,  that  the  two 
several  leases,  dated  respectively  the  Srd  of  November, 
1820,  from  Richard  Hall,  the  son,  to  the  defendants,  Jo- 
seph Johnson  and  James  Gardner,  and  also  the  lease  from 
Richard  Hall,  the  son,  to  the  defendant,  James  Gardner, 
dated  29th  of  May,  1819,  were  not  binding  as  to  the  third 
part  or  share  of  the  plaintiff,  William  Standard  Jones,  of 
and  in  the  estates  and  premises  in  the  said  pleadings  men- 
tioned. And  it  was  thereby  referred  to  the  Master  to  take 
an  account  of  all  the  rents  and  profits  from  the  death  of 
Richard  Hall,  in  the  said  pleadings  named,  of  the  mes- 
suages and  premises,  with  the  appurtenances,  called  the 
George  Inn,  and  of  all  and  singular  other  the  messuages 
or  tenements,  lands,  and  premises,  contained  in  the  said 
indenture  of  lease,  bearing  date,  &c.  (the  lease  to  John- 
son). And  it  was  further  ordered,  that  the  defendants, 
Johnson,  Smith,  and  Miller,  should  be  charged  with  a  fair 
occupation  rent,  from  the  decease  of  the  said  Richard 
Hall,  in  respect  of  such  messuages  or  tenements,  lands  and 
premises ;  and  it  was  thereby  referred  to  the  Master  to 
take  an  account  of  the  rents  and  profits,  from  the  death 
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of  the  said  Richard  Hall|  of  all  and  singular  the  messuages 
and  premises  contained  in  the  two  sereral  indentures  of 
lease,  bearing  date,  &c.  (the  leases  to  Gardner);  and  that 
the  defendants,  Sarah  Gardner,  Henry  Amett,  and  Eliza- 
beth his  wife,  be  charged  with  a  fair  occupation  rent,  from 
the  decease  of  the  said  Richard  Hall,  in  respect  of  such 
messuages  and  premises,  &c. 

The  main  object  of  the  defendants,  in  seeking  to  vary 
the  decree,  was  to  have  those  parts  of  it  altered  which  re- 
lated to  the  appointment  of  the  commissioners  and  the 
division  of  the  property,  and  which  declared  the  leases  to 
be  void  as  against  William  Standard  Jones. 

Mr.  Temple  and  Mr.  PhilUmore  for  the  plaintiffs,  in 
support  of  the  decree. — ^The  purchase  made  by  Johnson 
was  legally  of  the  whole  of  Richard  Jones's  share,  though 
he  afterwards  agreed  to  divide  that  share  with  Gardner. 
By  the  terms  of  the  contract  between  Johnson  and 
Richard  Jones,  the  latter  was  to  convey  to  Johnson,  or  as 
be  should  direct  His  directing  a  portion  of  the  property 
to  be  conveyed  to  Gardner  does  not  vary  the  nature 
of  the  original  contract,  which  was  solely  between 
Johnson  and  Richard  Jones.  Therefore,  for  the  purposes 
of  this  suit,  Johnson  must  be  considered  as  having  pur- 
chased the  entire  share  of  Richard  Jones. 

With  respect  to  the  leases,  it  is  clear  that  they  were 
invalid  in  their  inception,  having  been  made  by  a  party 
who  was  only  tenant  for  life ;  but  it  is  contended  that  they 
are  rendered  valid  by  the  memorandum  of  confirmation. 
[The  LiMrd  ChieJ  Baron.— Against  Edward  Jones  only, 
not  against  the  minors.]  Unless  all  have  confirmed,  the 
leases  are  void.  The  parties  being  tenants  in  common,  no 
lease  of  the  whole,  by  one  only,  would  be  good  against  any» 
One  tenant  in  common  cannot  grant  a  lease  of  any  part. 
It  must  be  a  joint  lease  by  all  or  none.  No  man  can  have 
a  right  of  possession  against  a  tenant  in  commoni  who  haa 
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1837*  not  executed  a  lease.  [The  Lord  Chief  Baron. — A 
tenant  in  common  may  lease  his  undiyided  part]  That 
would  only  entitle  the  lessee  to  rents  and  profits,  but  not 
to  possession.  [The  Lord  Chief  Baron. — It  places  the 
lessee  for  the  time  being  in  the  same  situation  as  the  tenant 
in  common  himself.]  A  lease  is  a  demise  of  a  right  of 
possession ;  and  one  tenant  in  common  cannot  convey  a 
right  of  exclusive  possession.  Here,  the  lease  purports 
to  be  of  the  whole  estate  under  a  reserved  rent  recover- 
able upon  the  whole.  Except  it  is  a  good  lease  of  the 
whole,  it  is  a  good  lease  of  nothing.  It  will  not  operate 
as  a  good  lease  of  an  undivided  third  part.  Upon  the 
covenant  to  pay  rent,  you  could  .not  bring  an  action  for  a 
portion.  [The  Lord  Chief  Baron. — It  is  clear  that  a 
court  of  equity  would  compel  the  execution  of  a  lease  of 
one  third  in  that  case.]  At  any  rate,  the  Court  cannot 
make  a  declaration  as  to  the  validity  of  the  lease  in  a  bill 
of  partition.  If  the  bill  had  been  to  set  aside  the  lease, 
it  would  have  been  multifarious. 

It  is  asked  to  make  a  special  decree.  But  in  case  of 
partition,  the  Court  has  less  discretion  than  usual.  It  haa 
a  mere  concurrent  jurisdiction  with  a  court  of  law  as  to  a 
writ  of  partition.  The  Court  is,  what  the  Chancellor  is  on 
the  common  law  partition,  namely,  the  issuer  of  the  writ. 
The  court  of  equity  issues  it  under  its  seaL  The  form 
of  the  writ  is  matter  of  notoriety.  If  Lord  Lyndhursfs 
decree  is  varied,  it  will  be  a  case  of  the  first  impression. 
There  is  no  case  in  which  the  form  of  the  commission,  or 
of  the  order  for  the  commission,  has  ever  been  varied. 
When  the  title  is  proved,  as  it  is  in  this  case,  the  Court 
declares  the  plaintiff  entitled  to  a  commission.  Upon  a 
writ  of  partition  at  law,  when  the  party  had  proved  his 
right,  the  Court  ordered  the  jury  to  be  summoned.  The 
duty  of  the  Court  in  ordering  it,  and  the  duty  of  the  jury, 
were  distinct.  So  the  duty  of  a  court  of  equity  in  ordering 
the  commission,  and  the  duty  of  the  commissioners,  are 
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distinct  If  the  matter  were  within  the  cognisance  of  the  18d7« 
Court,  commissioners  would  not  have  been  appointed,  but 
there  would  have  been  a  reference  to  the  Master.  [The 
Lord  Chief  Baron. — That  may  be  an  argument  against  the 
Court  reviewing  the  proceedings  of  the  commissioners, 
but  it  is  difficult  to  see  bow  it  applies  here.]  We  contend 
that  there  is  no  instance  in  which  the  Court  has  given  any 
specific  direction  as  to  the  writ  of  partition.  The  Court 
can  only  make  partition  of  the  original  estate  in  common* 
To  bold  otherwise  would  be  to  say  that  the  plaintiffs  shall 
not  have  two-thirds  of  the  entire  estate,  but  two-thirds  of 
apart  here,  and  two*thirds  of  a  part  there.  That  would  be 
to  let  in  the  mischiefs  contemplated  by  the  statute  (a). 
The  Court,  therefore,  will  make  division  of  the  property 
without  reference  to  existing  circumstances,  upon  the 
ground  that  one  tenant  in  common  cannot  create  a  parti- 
cular interest  in  the  property,  either  for  himself  or  any 
other  party,  to  the  detriment  of  the  other  tenants  in 
common:  Warner  v.  Baynes  (ft),  Low  v.  Franks  (c). 
Swan  V.  Swan  (d),  Seion  on  Decrees,  488. 

Mr.  Simpkinson  and  Mr.  Bichner^  for  the  defendants, 
Johnson,  and  the  executors  of  Johnson  the  father. — The 
first  question  is,  whether  a  declaration  can  be  made  against 
the  validity  of  the  leases  in  a  suit  framed  like  the  present. 
The  principal  plaintiffs  are  Story,  who  purchased  Edward 
Jones's  share  after  the  confirmation ;  Edward  Jones,  who 
has  a  remaining  interest  in  consequence  of  the  annuity ; 
William  S.  Jones,  who  quoad  the  confirmation, is  a  stranger; 
and  Richard  Jones,  the  remaining  tenant  in  common,  and 
who  sold  his  interest  in  the  premises  to  Johnson  and  Gard- 
ner. Now,  it  is  impossible  to  say  that  Edward  Jones  could 
impeach  these  leases.  In  the  absence  of  any  fraud,  and  ' 
he  alleges  no  fraud  against  the  defendants,  he  must  be 

(a)  31  Hen.  YIH.  c.  1.  (c)  1  Molloy,  187. 

(6;  Amb.  689.  (<0  8  Price,  618. 
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J837^  bound  by  bis  own  deeds.  If,  then,  as  against  him  the 
leases  are  good,  how  can  they  be  impeached  in  a  suit  in 
which  he  is  a  co-plaintiff?  The  plaintiffs  are  married 
together  for  the  purposes  of  the  suit.  An  instrument  or 
act  which  is  binding  on  one  is  binding  on  all.  No  two  per- 
sons can  stand  together  as  plaintiffs,  the  one  admitting 
and  the  other  denying  the  validity  of  a  deed :  Wentwortk 
T.  Turner  (a),  Hunter  v.  Richardson  (ft),  Cholmondeley  t. 
Clinton  (c),  Jones  v.  Garda  del  Rip  (d),  BiU  v.  Csff- 
ton  {e).  And  the  general  rule,  that  the  plaintiffs  must  have 
a  community  of  interest,  has  been  settled  by  a  variety  of 
casesj  ending  with  Glyn  v.  Soares  (/*).  It  is  obvious, 
therefore,  that  so  much  of  the  decree  as  declares  tliese 
leases  void  against  any  party  is  erroneous.  Whaley  r. 
Dawson  (g). 

Again,  the  decree  is  erroneous  in  directing  that  the 
whole  property  shall  be  divided  into  thirds.  It  is  said  that 
the  conveyances  to  Johnson  and  Gardner  only  operated  as 
a  conveyance  of  an  undivided  third  of  the  whole.  The  pro- 
position is,  in  truth,  that  a  man  having  an  undivided  third 
part  in  a  property  held  in  commouj  cannot  convey  a  por- 
tion of  it  to  any  person.  Is  it  meant  to  be  contended,  that 
before  the  statute  of  Henry  8/A  one  tenant  in  common 
could  not  convey  in  this  manner?  Yet  that  statute  does 
not  alter  the  law,  but  only  gives  power  to  a  tenant  in  com- 
mon, or  joint-tenant,  to  compel  a  partition.  The  convey- 
ance of  one  third  in  different  portions  to  different  parties, 
does  not  prevent  the  other  tenants  in  common  from  hold- 
ing as  they  did  before.  They  would  hold  the  George  Inn 
in  common  with  Johnson,  and  the  rest  of  the  property  with 
Gardner.  Your  Lordship,  on  some  former  proceedings  in 
this  suit,  put  a  question  which  decides  the  whole  case. 

(a)  3  Ves.  3.  (e)  2  M.  &  K.  603. 

(b)  6  Madd.  89.  {f)3M.&  K.  460. 

(c)  Turn.  &  Russ.  107.  (g)  2  Sch.  &  L.  367. 

(d)  Ibid.  297, 
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Suppose  several  persons  to  hold  lands  in  Yorkshire  and  in  1837<. 
Middlesex,  under  one  title,  as  tenants  in  common,  could 
not  one  of  the  tenants  in  common  deal  with  his  interest  in 
each  county  as  he  thought  fit?  Could  it  be  contended, 
that  having  sold  his  interest  in  one  county,  the  purchaser 
might  afterwards,  on  a  partition,  be  compelled  to  take  an 
interest  in  the  other  county  ?  Such  a  proposition  is  not 
only  contrary  to  justice,  but  at  variance  with  the  ai|thori- 
ties.  In  a  case  mentioned  by  Viner  (a),  thirteen  men  ^J 
having  joined  in  the  purchase  of  a  manor,  the  conveyance^acL.  <3-^**  -  ^^^^^ 
was  of  amoiety  to  one  of  them  in  fee,  and  the  other  moiety '^^'^^  ^'  '^'^^ 
to  the  other  twelve  in  fee :  the  twelve  made  a  feeoffment 
to  J.  S.  of  twelve  several  tenements,  and  J.  S.  made  twelve 
several  feoffments  to  those  twelve;  now  the  thirteenth 
man  who  had  the  other  moiety,  brought  one  writ  of  parti- 
tion against  them  all,  pretending  that  they  held  insimuLet 
pro  indiviso;  and  by  the  opinion  of  the  whole  Court  it 
would  not  lie  ,but  he  ought  to  have  brought  several  writs. 
Other  authorities  incidentally  illustrate  the  same  propo- 
sition :  Co.  Liu.  186.  b.  193.  b.  If  one  joint-tenant  can 
bind  his  companion  surviving  him,  by  a  lease  for  years 
herbagii  terr€Bf  it  follows  a  fortiori  that  he  can  grant  a 
portion  of  the  estate  itself.  The  inconvenience  arising  to 
the  companion  cannot  be  greater  in  the  one  case  than  in 
the  other. 

Upon  these  authorities  it  is  submitted  that  the  decree 
directing  the  property  to  be  divided  into  thirds,  and 
directing  mutual  conveyances  of  the  several  thirds  to  the 
respective  parties,  is  erroneous.  Certainly,  if  the  de- 
cree be  acted  upon  in  this  respect,  the  effect  will  be  to 
merge  the  interest  of  Johnson  in  that  of  W.  S.  Jones  and 
Story.  It  is  said  that  a  partition  in  equity  is  a  matter  of 
right,  and  that  the  Court  has  no  power  to  direct  a  parti- 
tion in  any  other  than  the  ordinary  form.    There  is  no 

(a)  Anon.  Brownl.  157;  S.  C.  16  Viner  Abr.,  PartitioD  (S.)»  pi.  14. 
VOL.  II.  R  R  EO.  EX. 
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1^.  anthoritj,  howe?  er,  for  that  proposition;  on  the  contrarjTi 
it  is  clear,  from  seTeral  cases,  that  the  Court,  in  directing 
a  partition,  will  hare  regard  to  all  equitable  circumstances, 
and  will  give  special  directions  to  the  commissioners,  or 
even  name  the  commissioners.  Swan  ▼•  Swan  (a),  which 
has  been  cited  for  the  plaintiffs,  is  rather  an  authority 
against  them.  What  was  the  result  of  that  case  ?  No 
commission  was  granted.  The  tenant  in  common  was  in 
possession,  and  had  laid  out  money  on  the  premises ;  and 
although  it  was  asserted  that  a  commission  of  partition  was 
a  matter  of  right,  and  the  Court  had  nothing  to  do  but  to 
Issue  the  writ,  yet  the  Court  directed  an  inquiry  as  to  the 
nature  and  value  of  the  improvements.  Again,  in  the 
case  of  Lord  Clarendon  v.  Hornby  (6),  where  there  were 
two  parties,  one  having  two-thirds,  and  the  other  one- 
third  of  the  estate.  Lord  Macclesfield  directed  that  the 
party  having  the  two-thirds  should  have  the  honse  and 
park,  making  compensation  to  the  other  party. 

There  is  another  objection  to  the  decree,  namely,  as  to 
the  mode  of  appointing  the  commissioners.  The  effect  of 
the  decree,  in  this  respect,  is  to  give  a  majority  of  the 
commissioners  to  Story  and  W.  S.  Jones.  The  commis- 
sion should  be  directed  to  persons  to  be  therein  named, 
and  the  order  should  be  that  each  party  do  join  in  striking 
commissioners:  Smith  v.  Ilderion{c)^  Watson  Y.Duke  of 
Northumberland  (cT),  Smith  Chan.  Pt.  860. 

Mr.  Lane^  for  the  defendants,  the  representatives  of 
Gardner,  was  proceeding  to  address  the  Court,  when  the 
plaintiffs'  counsel  objected  that  he  could  not  be  heard, 
inasmuch  as  the  parties  for  whom  he  appeared  had  not 
jouied  in  the  petition  of  rehearing. 

The  Lord  Chief  Baron. — ^In  common  justice  he  has 

(a)  8  Price,  618.  (e)  In  Gh.  not  reported. 

(6>1P.W.446.  ((0  lives.  163. 


COURT  OF  BXCHBaUBR. 

a  right  to  be  hearcl  upon  the  whole  of  the  matters  that 
affect  bis  clients. 

Lane  then  proceeded  with  his  argument,  addressing 
himself  principally  to  the  evidence  in  the  cause, 

Mr.  Temj^^  in  reply. — The  objection  as  to  misjoinder 
of  the  plaintiffs  only  holds  on  demurrer ;  not  after  years 
have  elapsed  and  a  decree  has  been  had.  It  is,  in  fact,  an 
objection  for  multifariousness;  and  that  can  only  be  dis- 
posed of  by  demurrer.  The  question  as  to  the  validity  of 
the  leases  might  be  decided  with  proper  materials,  but  the 
leases  cannot  be  declared  valid  against  Edward  Jones 
without  knowledge  of  the  circumstances  under  which  they 
were  made.  iThe  Lord  Chief  Aaron.— The  bill  suggests 
DO  fraud  upon  Edward  Jones  for  the  purpose  of  obtaining 
the  confirmation.]  It  was  dealing  with  an  expectancy, 
and  the  defendants  ought  to  shew  that  the  confirmation 
was  founded  on  good  consideration.  If  the  lease  is  void 
at  law  it  cannot  be  set  up  in  equity.  Upon  the  main  ob- 
jection, as  to  the  rights  of  division,  it  has  never  yet  been 
heard  that  a  tenant  in  common,  who  has  done  nothing  to 
embarrass  the  estate,  coming  here  for  a  partition,  is  to  have 
his  bill  dismissed  because  somebody  else  has  embrangled 
his  part  of  the  estate.  No  decree  for  partition  has  ever 
yet  been  made  in  which  tlie  estates  created  by  the  parti- 
tion have  not  been  made  to  correspond  with  the  estates 
created  by  the  original  trust.  Here,  the  estate  having 
been  an  estate  in  common  in  thirds,  the  partition  must  be 
in  thirds.  Originally  partition  could  only  have  been  had 
in  respect  of  the  estates  of  parceners,  who  were  a  given 
set  of  persons.  Richard  Jones  could  not  make  a  tenancy 
in  common  different  from  that  made  by  the  testator's  will ; 
and  his  assignees  take  with  knowledge  of  the  will.  How 
could  he  place  his  assigness  in  a  better  position  than 
himself?    In  Clarendon  v.  Hornby,  Lord  Maceleejield  re- 
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commended  a  particular  mode  of  dmaion,  but  he  did  not 
say  that  he  could  enforce  his  recommendation  by  adecree, 
nor  was  the  decree  in  that  case  made  with  any  such  re- 
commendation. Lord  EkUm  felt  the  same  difficulty  in 
Watson  V.  7%^  Duke  of  Northumberland^  and  probably 
what  was  there  done  was  done  by  consent.  The  case  in 
Brownlow  is  at  variance  with  all  the  other  authorities, 
a  circumstance  which  is  noticed  in  Allnait  on  Partition, 
The  right  of  partition  cannot  be  affected  by  the  sub-con«- 
tract  of  a  tenant  in  common. 


Jtdybth.  ^^^  Lord  Chiep  Baron. — This  is  a  rehearing  of  a 
cause  that  was  the  subject  of  a  decree  of  Lord  Lynd* 
hurst,  upon  a  bill  of  partition  of  certain  lands  in  the  county 
of  Sussex,  comprising,  amongst  other  premises,  an  inn  or 
public-house  and  nine  acres  of  land,  placed  under  pecu- 
liar circumstances.  It  appears,  by  the  undisputed  facts  of 
the  case,  as  stated  in  the  bill,  admitted  by  the  answer,  and 
proved  by  the  evidence,  that  Richard  Hall  was,  under 
the  will  of  a  relation,  seized  as  tenant  in  tail  (a),  of  the 
premises  in  question,  with  remainder  in  fee  to  EUiward 
Jones,  William  Standard  Jones,  and  Richard  Jones,  as 
tenants  in  common.  The  premises  consisted  of  a  certain 
estate  in  the  parish  of  Ifield,  in  the  county  of  Sussex,  and 
of  an  inn  called  the  George  Inn,  at  Crawley,  in  the  same 
parish.  It  appeared  that  Mr.  Hall,  during  his  lifetime, 
granted  a  lease  of  the  George  Inn  and  some  cottages, 
with  about  nine  acres  of  land,  to  a  person  of  the  name  of 
Johnson,  the  original  defendant  in  this  cause,  for  twenty- 
one  years ;  and  that  he  also  granted  leases,  one  or  more,  to  a 
person  of  the  name  of  Gardner,  of  certain  other  premises 
forming  part  of  the  estate  in  question,  for  the  same  term. 
In  1821,  during  the  lifetime  of  Hall,  the  tenant  in  tail. 


(a)  At  the  original  hearing  it 
w88  made  a  question  whether 
Richard  Hall  was  tenant  for  life 


or  in  tul,  bat  for  the  purposes  of 
the  rehearing  it  was  immateriaL 
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Edward  Jones,  who  was  then  of  age,  and  William  Stand- 
ard Jones,  joined  in  signing  upon  the  back  of  those  leases 
a  confirmation  of  them ;  and  inasmuch  as  William  Standard 
Jones  was  under  age,  and  Richard  Jones  was  also  but 
sixteen  years  of  age,  Edward  Jones,  the  elder  brother, 
and  his  father,  entered  into  a  bond  of  indemnity  to  John* 
son  and  to  Gardner  in  the  sum  of  500/.  for  the  purpose  of 
securing  to  them  a  confirmation  by  William  Standard 
Jones  when  he  should  become  of  age,  he  being  then  about 
twenty,  and  by  Richard  Jones.  This  confirmation  was 
made  for  a  valuable  consideration ;  it  is  indorsed  upon  the 
leases,  which  is  the  act  of  confirmation,  and  it  is  expressed 
to  have  been  made  for  90L ;  but  I  think  it  was  stated  in 
the  answer,  or  in  some  of  the  proceedings,  that  only  60/. 
had  been  paid,  and  I  presume,  from  that  circumstance, 
that  the  sum  was  divided  into  three  parts,  and  that 
Edward  Jones  obtained  his  part,  and  William  Standard 
Jones,  who  was  twenty  years  of  age,  probably  had  his, 
and  that  the  other  part  was  reserved  until  the  younger 
man  came  of  age.  After  this  confirmation  Hall  died,  and 
after  the  death  of  Hall,  it  appears  that  Mr.  Story,  one  of 
the  plaintiffs,  purchased  the  interest  of  Edward  Jones 
for  an  annuity  of  5SL  a  year  for  the  life  of  Edward  Jones. 
It  appears,  also,  that  Mr.  Johnson  purchased  of  Richard 
Jones,  when  he  came  of  age,  all  his  interest  in  the  George 
Inn,  the  cottages,  and  the  nine  acres  of  land  ;  and  about 
the  same  time  Gardner  purchased  the  interest  of  Richard 
Jones  in  all  the  remaining  portion  of  his  one-third.  Those 
purchases  were  made,  I  think,  altogether  for  a  sum  ap- 
proaching nearly  to  2ftOOL  It  seems,  also,  that  in  the  year 
1829,  William  Standard  Jones  borrowed  of  Johnson,  upon 
mortgage  of  his  one-third  undivided  share,  the  sum  of 
600/.,  which  still  remains  unpaid.  That  being  the  state  of 
the  parties,  a  bill  is  filed  by  Story  and  the  Joneses  for 
a  partition.  The  facts  are  stated  in  the  answers,  and 
proved  in  the  evidence,  as  I  have  just  now  stated ;  and 
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althoughi  when  the  case  was  reheard  before  me»  some 
question  was  made  about  the  purchase  of  the  interest  of 
Johnson^  I  am  surprised,  on  looking  at  the  bill  and  the 
answersi  to  find  that  the  very  facts  that  are  in  controversy 
are  both  stated  in  the  bill  and  in  the  answers,  and  proved 
by  the  evidence.  It  is  perfectly  clear,  from  the  evidenoCy 
that  at  the  time  the  bill  was  filed  the  position  of  the  parties 
was  this— that  Edward  Jones,  or  rather  Story,  standing  in 
his  shoes,  and  W.  S.  Jones  and  Johnson,  were  tenants  fai 
common  of  the  George  Inn,  of  the  cottages,  and  nine 
acres  of  land ;  and  that  Story,  as  representing  Edward 
Jones,  W.  S.  Jones,  and  Gardner,  were  tenants  in  coin*^ 
mon  of  the  remaining  part  of  the  original  estate,  in  which 
remaining  part  Johnson  had  no  scintiUa  of  interest,  any 
more  than  Gardner  had  in  the  public-house  called  the 
George  Inn,  the  cottages,  and  the  nine  acres  of  land. 

In  this* state  of  things,  a  bill  for  a  partition  is  filed  by 
Story  and  Edward  Jones^  and  William  Standard  Jones, 
against  Johnson  and  Gardner.  Now,  upon  the  facts  stated 
in  the  answer,  and  which  I  have  adverted  to,  it  might  be 
a  very  considerable  question  whether  that  bill  could  have 
been  sustained,  as  it  is  perfectly  clear  that  at  common  law, 
had  the  parties  been  disposed  to  proceed  at  common  law, 
upon  a  writ  of  partition,  there  must  have  been  two  writs 
of  partition,  inasmuch  as  the  parties  were  not  all  interested 
in  the  same  subject-matter  of  the  partition.  I  take  that  to  be 
perfectly  clear,  not  unly  upon  principle,  but  decided  cases* 
It  might,  therefore,  have  been  at  least  a  question,  whether 
or  not  such  a  bill  could  be  sustained,  had  the  objection 
been  made ;  but  the  objection  was  not  made,  and  perhaps 
very  properly ;  because,  as  all  parties  were  willing  to  come 
to  a  partition,  it  would  have  been  only  an  additional  ex* 
expense  to  have  put  them  to  file  another  bill.  It  is  cer- 
tainly clear,  that  if  Johnson  had  sought  a  partition  of  his 
interest,  he  could  not  have  made  Gardner  a  party  to  the 
bill,  because  Gardner  had  no  earthly  interest  in  the  only 
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subject-matter  in  which  Johnson  was  interested ;  and,  in  18S7. 
like  manner,  if  Gardner  had  sought  a  partition,  he  could 
not  have  made  Johnson  a  party  to  the  bill.  But,  however, 
as  the  case  is  reversed,  and  the  parties  who  filed  the  biU 
were  themselves  all  interested,  although  the  defendants 
were  not  all  interested  in  the  same  subject-matter,  the 
objection  could  not  be  taken  in  limine;  and  as  it  was  not 
argued  at  any  period  of  the  case,  I  consider  it  as  passed 
over,  and  I  only  advert  to  it  now  for  the  puq>08e  of  illus- 
trating the  principle  on  which  I  think  I  am  bound  to  decide 
this  case. 

Now,  the  first  question  is,  how  to  deal  with  these  leases. 
I  find  that,  in  the  decree  made  by  Lord  Lyndhurst,  he 
does  not  take  any  notice  of  the  lease  granted  to  Johnson, 
or  of  the  confirmation  of  that  lease  by  Eld  ward  Jones,  but 
that  he  does  take  notice  of  the  interest  in  that  lease  which 
it  might  be  supposed  William  Standard  Jones  has ;  be- 
cause, as  agaiiist  htm,  he  declares  that  the  lease  is  not 
binding.  That  arises  out  of  the  bill  of  revivor  and  supple- 
ment, in  which  the  two  plaintiffs  call  upon  the  Court  to  set 
aside,  if  necessary,  the  lease  that  had  been  stated  in  John- 
son's and  Gardner's  answers.  Now,  looking  with  some 
anxiety  into  the  authority  of  the  Court  in  this  matter,  and 
to  the  claims  of  the  parties,  it  appears  to  me  that  the  sta* 
tttte  8  &  9  WiU.  3,  c.  31,  obliges  me  to  take  notice  of  that 
lease,  and  that  the  mode  adopted  by  a  court  of  equity  £br 
settling  partitions  of  joint  estates  must  follow  the  principle 
and  the  rules  of  law ;  otherwise,  that  the  court  of  equity 
would  do  great  injustice.  Now,  in  the  4th  section  of  that 
statute  there  is  an  express  provision,  "  in  case  such  par- 
titions be  made."  That  statute  waslnade  for  the  purpose 
of  giving  further  facilities  to  parties  entitled  to  writs  of 
partition  at  law ;  and  it  enacts,  that  ^'  in  case  such  partition 
be  made,  returned,  and  filed,  he  or  they  that  were  tenant 
or  tenants  of  any  of  the  said  messuages  or  lands,  tene« 
menta  and  hereditaments,  or  any  part  or  parts  thereof^ 
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before  they  were  divided,  shall  be  tenant  or  tenants  for 
such  part  set  out  severally  to  the  respective  landlords  or 
owners  thereof^  by  and  under  the  same  conditions,  rents, 
covenants,  and  reservations,  where  they  are  or  shall  be  so 
divided ;  and  the  landlords  and  owners  of  the  several  parts 
and  purparts  so  divided  and  allotted  as  aforesaid  shall 
warrant  and  make  good  unto  the  respective  tenants  the 
said  several  parts  severally  after  such  partition,  as  they  are 
or  were  bound  to  do  by  any  copies,  leases,  or  grants  of 
their  respective  parts  before  any  partition  made ;  and  in 
case  any  demandant  be  tenant  in  actual  possession  to  the 
tenant  to  the  action  for  his  part  and  proportion,  or  any 
part  thereof,  in  the  messuages,  lands,  tenements,  and  here- 
ditaments to  be  divided  by  virtue  of  a  writ  of  partition  as 
aforesaid,  for  any  term  of  Ufe,  lives,  or  years,  or  uncertain 
interest,  the  said  tenant  shall  stand  and  be  possessed  of 
the  said  purparts  and  proportions  for  the  like  term,  and 
under  the  same  conditions  and  covenants  when  it  is  set  out 
severally  in  pursuance  of  this  or  any  other  act,  statute,  or 
law  to  that  purpose.'*  Now  it  appears  to  me,  that  I  could 
not  with  propriety  make  an  order  for  a  partition  of  these 
estates,  without  reference  to  the  interest  of  the  parties  in 
this  lease,  which  interest  is  brought  before  me  by  the  pro* 
ceedings  in  the  case ;  and  therefore  it  becomes  important 
that  I  should  state  whether  the  lease  so  granted  to  John- 
son is  a  subsisting  lease  against  all  or  any  of  the  parties. 
Now,  it  appears  to  me  that  it  is  a  good  lease  as  against 
Story,  because  Story  represents  Edward  Jones,  and  Ed- 
ward Jones  gave  a  confirmation  of  this  lease,  which  was 
clearly  binding  at  law,  for  a  valuable  consideration,  and 
which  he  could,  under  no  circumstances,  retract ;  because 
it  has  been  settled  by  decided  cases,  that  if  tenant  for  life 
grant  a  lease  for  a  certain  number  of  years,  and  the  tenant 
in  remainder  in  fee  confirm  that  lease  during  the  life  of 
the  tenant  for  life,  such  confirmation  is  binding  on  the 
taiant  in  fee. 
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My  opinion,  therefore,  is,  that  Edward  Jones  having  ^  1837* 
received  a  consideration  for  the  confirmation  of  this  lease, 
and  having  confirmed  it,  Story,  who  purchased  his  interest 
after  that  confirmation,  is  bound  by  that  lease.  The  same 
may  be  said  of  Gardner  as  to  his  portion,  though  a  distinct 
portion,  of  the  premises.  With  respect  to  W.  S.  Jones, 
there  is  nothing  to  shew  that  he  was  bound  by  the  lease; 
but  I  think  I  am  not  at  liberty  to  declare,  by  any  proceed- 
ing in  this  case,  that,  as  against  him,  the  lease  is  void ;  and 
for  this  reason ;  that  the  prayer  upon  that  subject  is  intro- 
duced into  a  bill  filed  by  Edward  Jones  and  W.  S.  Jones ; 
and  it  appears  to  me  that  I  could  not  have  entertained 
such  a  bill,  had  its  only  object  been  to  set  aside  that  lease. 
Suppose  this  had  been  an  original  instead  of  a  supple- 
mental bill:  the  parties  would  then  have  appeared  as 
plaintiffs,  jointly  praying  to  set  aside  a  lease  which  had 
been  confirmed  by  one  of  them,  without  the  least  sugges- 
tion of  any  fraud  or  imposition  on  him  when  he  confirmed 
it.  Under  such  circumstances,  he  clearly  could  not  join 
in  a  prayer  with  another  person  who  had  an  inconsistent 
interest,  praying  that  the  interest  of  that  person  should  be 
fortified  by  his  joining  in  the  prayer ;  and  the  bill  would 
have  been  dismissed.  For  these  reasons,  it  seems  to  me 
that  I  cannot  make  this  supplemental  bill  the  ground  of  a 
declaration  that  the  lease  in  question  is  void ;  but  I  say 
nothing  about  it,  because  nothing  appears  to  shew  that 
William  Standard  Jones  confirmed  it.  There  is^  indeed, 
a  suggestion  in  the  answers  of  Johnson  and  Gardner — ^in 
that  of  Johnson  especially — that  W.  S.  Jones  confirmed  it 
by  the  mortgage  which  he  took  from  Johnson ;  but  I  do 
not  recollect  that  the  mortgage  was  read  in  evidence,  or, 
at  least,  if  it  was,  that  it  contained  any  allusion  to  the  lease, 
so  as  to  shew  that  the  mortgage  was  granted  subject  to 
the  lease.  If  it  had  been  so  granted,  it  would  doubtless 
have  been  a  confirmation  of  the  lease ;  but,  in  the  absence 
of  evidence  upon  that  point,  I  take  it  for  granted  that 
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1837*^  there  is  nothing  contained  in  the  mortgage  which  is  bind- 
ing in  this  respect  on  the  interest  of  William  Standard 
Jones. 

Then  how  stands  the  case  between  the  parties?  At  the 
moment  I  am  called  upon  to  make  the  decree,  the  caae 
stands  thus :  that  Story  and  William  Standard  Jones,  and 
Johnson*  are  tenants  in  common  each  of  an  undivided  third 
part  of  the  George  Inn,  and  certain  cottages  and  nine 
acres  of  land,  comprised  in  the  lease  to  Johnson;  that 
Edward  Story  and  William  Standard  Jones,  and  Gardner, 
or  they  who  represent  Gardner,  are  tenants  in  oonunon, 
in  undivided  thirds,  of  the  remaining  part  of  the  estate ; 
that  Johnson  is  not  only,  under  his  title  from  Richard 
Jones,  the  owner  in  fee  of  one  undivided  third  part  of  the 
George  Inn  and  the  nine  acres  of  land,  but  that  he  is  also 
tenant,  for  the  remainder  of  the  term  unexpired,  of  an- 
another  third  part,  namely,  that  which  belonged  to  Ed- 
ward Jones ;  the  remaining  t{iird  part  belonging  to  Wil- 
liam Standard  Jones.  It  appears,  therefore,  upon  this 
part  of  the  case,  that  Johnson  ought  to  account  to  Story 
or  Edward  Jones  for  one  third  part  of  the  rent  reaerred 
by  that  lease  since  the  time  of  Hall's  death,  and  that  he 
ought  to  account  to  William  Standard  Jones  for  one  third 
part  of  the  fiiir  occupation  rent,  to  be  determined  by 
the  Master.  That,  I  understand,  the  Master  has  deter- 
mined ;  and  I  presume  the  parties  would  not  wish  that  the 
decree  should  be  altered  in  any  of  those  parts,  or  that  any 
further  expense  should  be  incurred  with  respect  to  them, 
which  I  do  not  propose  to  alter  by  my  present  decree.  The 
same  may  be  said,  mutatia  mutandis^  of  Gardner  and  his 
lease,  because  his  was  confirmed  in  the  same  manner. 

Again,  the  mortgage  which  is  proved  to  have  been  granted 
by  William  Standard  Jones,  must  be  considered  as  operat- 
ing upon  all  his  undivided  third  part  in  both  parts  of  the 
estate;  Johnson,  therefore,  would  be  entitled  as  mortgagee 
in  possession  as  far  as  the  house  and  the  nine  acres  of 
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land  are  concerned »  to  retain  that  until  the  mortgage  be        1837- 
satisfied,  and  he  abo  would  be  entitled  to  have  his  mort*      "V' 

flrORT 

gage  secured  upon  the  remainder  of  the  share  assigned  to  •> 

William  Standard  Jones.  I  think  a  provision  is  made  in 
the  decree  of  my  Lord  Lyndhurst  for  that  purpose,  because 
the  parties  are  required  to  convey  to  the  executors  of  the 
deceased  Johnson  the  interest  of  William  Standard  Jones, 
for  the  purpose  of  satisfying  that  mortgage.  That,  of 
course,  would  remain  as  it  stands,  with  the  addition  that  a 
third  part  of  the  house  conveyed  to  William  Standard 
Jones,  his  separate  share,  must  also  be  subject  to  the 
mortgage. 

Then,  the  alterations  that  I  propose  to  make  in  the  de- 
cree are  these :  that  a  commission  should  issue,  directed 
to  two  commissioners  to  be  named  by  the  parties,  (I  con- 
fine the  number  to  two  for  the  purpose  of  saving  expense 
and  securing  impartiality,  for  we  know  very  well  that  six 
may  be  as  irregular  in  their  verdict  as  two,)  that  the  par* 
ties  shall  all  agree  in  naming  the  commissioners,  and  in 
case  they  should  not  agree,  then  that  it  be  referred  to  the 
Master  to  appoint  two  commissioners  of  his  own  authority, 
(for  which  I  will  state  my  reasons  presently) ;  that  those 
commissioners  shall  be  authorized  and  directed  to  make  an 
equal  partition  of  the  George  Inn,  the  cottages,  and  the 
nine  acres  of  land  comprised  in  the  lease  to  Johnson, 
between  the  present  defendant  Johnson,  Story,  and  Wil* 
liam  Standard  Jones,  subject  (as  to  the  one-third  partcon* 
veyed  to  Story,)  to  the  remainder  of  the  lease  still  unex* 
pired ;  that  the  same  commissioners  shall  be  directed  and 
required  to  make  an  equal  partition  between  Story,  William 
Standard  Jones,  and  the  representatives  of  Gardner,  of 
the  remaining  part  of  the  estate,  subject  in  like  manner  to 
the  leasehold  interest  existing  in  one-third  of  those  pre- 
mises under  the  confirmation  of  Edward  Jones ;  that  the 
Master  be  directed  to  settle  what  shall  be  a  fair  oocapa- 
tion-rent  for  the  George  Inn  and  adjoining  premises,  and 


610  SQUITT  CASES  IN  THK 

1837*  that  one-third  of  that  be  accounted  for  to  WilHamStandard 
Jones ;  that  the  Master,  in  like  manner,  settle  what  shall 
be  a  fair  occupation-rent  for  the  portion  of  the  premises 
leased  to  Gardner,  and  that  one-third  of  that  be  accounted 
for  to  William  Standard  Jones ;  and  lastly,  that  the  portion 
awarded  to  William  Standard  Jones,  of  whatever  it  may 
consist,  be  subject  to  the  mortgage  which  he  is  admitted 
to  have  made  of  it  to  the  late  Mr.  Johnson,  and  be  con- 
veyed to  the  executors  of  Johnson,  subject  to  that  mort- 
gage. 

I  will  now  advert  to  the  reasons  which  have  induced  me 
to  direct  the  commission  to  be  issued  to  two  persons,  and 
with  a  reserve  to  the  Master  in  case  the  parties  disagree. 
I  am  very  well  aware  that,  according  to  the  general  praet 
tice,  the  parties  are  to  choose  their  own  commissioners. 
That  practice  may  be  very  satisfiictory,  and,  in  ordinary 
cases,  proper ;  but  it  is  merely  a  matter  of  practice  for  the 
purpose  of  facilitating  the  ends  of  justice.  If  it  be  founds 
in  any  particular  case,  that  the  parties  will  not  name  com- 
missioners, or  will  not  agree  upon  commissioners,  or  that 
the  commissioners  named  will  always  take  a  partial  view  of 
the  subject,  I  see  nothing  in  principle  to  prevent  the  Court 
from  ordering  the  Master,  who  is  its  general  functionary, 
to  appoint  a  commissioner,  (as  the  Court  itself  might  ap- 
point a  commissioner  if  it  thought  fit,)  for  the  purpose  of 
executing  the  objects  of  the  decree.  I  do  not  require  any 
precise  case  of  the  same  description  to  be  brought  before 
me  to  justify  me  in  making  such  an  order.  It  appears  to 
me,  that  if  the  parties  can  agree  upon  each  individual  com- 
missioner, that  would  be  the  best  tribunal.  If  they  cannot 
do  that,  but  are  content  to  name  one  and  one,  that  I  have 
no  objection  to.  Let  the  commissioners  so  chosen  be  in- 
serted in  the  commission ;  but  if  the  parties  cannot  agree, 
let  the  Master  appoint,  of  his  own  authority,  two  com- 
missioners whom  he  may  think  proper  persons  to  make 
the  partition*    With  respect  to  the  house  and  the  nine 
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Acres  of  land,  I  am  fully  aware  of  the  diflSculty  of  making 
A  partition.  If  the  estates  were  large  enoughi  I  should  be 
▼ery  much  disposed  to  do  as  was  done  by  Lord  Maeeles^ 
Jield  in  the  case  of  Lord  Clarendon  ▼.  Hornby,  where  he 
said  he  would  advise  the  commissioners,  the  house  being 
large  and  the  estate  large,  to  give  the  house  to  one,  and  a 
larger  portion  of  the  estate  to  the  other,  to  prevent  the 
inconvenience  of  making  a  division  of  the  house.  That 
seems  a  very  obvious  recommendation  to  any  commis- 
sioners of  common  sense,  and  need  hardly  be  made  where 
the  circumstances  of  the  case  permit  it.  If  the  circum- 
stances do  not  permit  it,  or  the  parties  will  not  agree  to 
have  the  division  effected  by  means  of  pecuniary  compen* 
^tion  on  the  one  hand  or  the  other,  as  the  case  may  be, 
the  commissioners  have  nothing  more  to  do  than  to  divide 
the  house  in  the  best  way  they  can.  Upon  that  I  can  give 
no  direction. 


1837. 


Lee  0.  MiLNER. 

Under  the  provisions  of  the  9  Geo.  4,  c.  98,  the  un-   Theunderukert 
dertakers  of  the  navigation  of  the  rivers  Aire  and  Caliler,  Ci^jSe/NTTilpi^ 
are  authorized,  at  their  own  costs,  to  make  a  navigable  cut  ^^  ^^^^  «»- 
or  canal  from  the  river  Calder,  near  a  place  called  the  Broad  of  Parliament 
Reach,  to  another  part  of  the  river  near  a  place  called  l^"a  tram^'rwd 

leading  theie- 
fltraiy  and  fifteen  ycart  were  given  to  them  to  complete  the  worki.  At  the  expiration  of  nearly  fonr 
years  from  the  pasting  of  the  act,  having  completed  part  of  the  canal,  and  having  marked  out  the 
tram-road,  they  gave  notice,  pursuant  to  the  act,  to  the  owners  of  a  certain  spot  of  land,  of  their 
intention  to  purchase  it  for  the  purposes  of  the  tram-road.  The  land  owners  resisted  the  pur- 
chase, on  the  ground  that  the  undertakers  had  deviated  from  the  parliamentary  Une  in  the  con- 
atruction  of  their  canal: — Btid,  that  as  the  deviation  worked  no  ii^ury  to  the  objectors,  and  as 
the  undertakers  did  not  admit  any  intention  to  abandon  the  original  line,  and  there  remained  teo 
years  in  which  they  might  complete  their  works,  this  objection  was  untenable. 

AcU  of  Parliament  for  making  canals,  rail-roads,  &c.,  are  powers  given  by  Parliament  oftr  the 
land  of  the  different  proprietors  through  whose  estates  the  works  are  to  proceed.  Each  proprietor, 
therefore,  has  a  right  to  have  the  power  strictly  and  literally  carried  into  effect  as  regarda  his  own 
lands,  and  also  a  right  to  require  that  no  variation  shall  be  made  to  his  prejudice.  But  where  tfa« 
act  of  Parliament  is  faithfully  carried  into  execution  as  regards  his  lands,  be  cannot,  on  the  mere 
ground  of  a  variation  which  is  not  injurious  to  himself,  and  which  was  made  with  the  consent  of 
others,  obtain  from  a  court  of  equity  an  injunction  to  stay  the  proceedinga. 
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Woodnook.  They  are  likewise  empowered  by  the 
act  to  make  an  aqueduct,  and  to  form  various  collap 
teral  branches  in  connexion  with  the  cut  or  canal ;  alto 
to  make  a  railway  or  tram*road  from  the  intended  cat 
or  canal  near  a  place  called  Stanley  Ferry,  to  commu- 
nicate with  a  public  highway  leading  from  Leeds  to 
Wakefield,  near  a  place  called  Lofthouse  Gate.  By 
the  6th  section,  it  is  enacted,  that  the  undertskers  in 
making  the  intended  cuts,  canals,  channels,  branches, 
railways,  or  tram-road,  shall  not  deviate  more  than  one 
hundred  ysrds  from  the  course  delineated  on  the  map  or 
plan  authorized  by  the  act.  By  subsequent  sections,  the 
undertakers  are  bound,  within  five  years  from  the  passing 
of  the  act,  to  agree  for,  or  cause  to  be  valued  and  paid  for, 
the  lands,  tenements^  and  hereditaments  required  for  the 
purposes  of  the  works  thereby  authorised ;  and  within 
fifteen  years  from  the  same  period  to  complete  and  make 
navigable  and  passable  all  the  works. 

In  pursuance  of  this  act,  the  undertakers,  within  the 
five  years  limited  for  that  purpose,  effected  purchases,  or 
entered  into  contracts  for  the  purchase  of  all  the  land 
required  for  the  cut  or  canal,  and  they  completed  that 
part  of  the  canal  which  was  in  the  neighbourhood  of 
Woodnook.  Instead,  however,  of  bringing  the  canal 
actually  to  Woodnook  according  to  the  course  laid  down 
in  the  map,  they  brought  it  through  land  which  they  bad 
purchased  for  that  purpose,  to  a  spot  lower  down  the 
river,  near  a  place  called  Fairies*  Hill.  By  this  deviatioo, 
the  canal  was  made  to  pass  more  than  one  hundred  yards 
from  the  course  marked  out  on  the  map. 

The  undertakers  also,  within  the  period  prescribed  by 
the  act,  purchased  and  paid  for  all  the  lands  required  for 
the  railway  or  tram-road,  except  a  piece  of  land  numbered 
147,  which  was  the  subject  of  this  suit.  They  had  also, 
at  the  period  of  instituting  this  suit,  entered  upon,  staked, 
set  out,  and  ascertained  such  parts  of  the  land  as  they 
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thought  necessary  for  the  tram-road,  according  to  the        1837* 
course  described  in  the  map  or  plan ;  but  they  had  not 
actually  made  the  tram-road  in  any  part  of  the  line,  nor 
completed  that  part  of  the  canal  with  which  the  tram-road 
was  to  communicate. 

In  December,  183S,  the  undertakers  gave  notice  to  the 
plaintiffs,  who,  as  trustees  of  the  Lake  Lock  Rail-road 
Company,  were  the  owners  of  number  147,  of  their  readi* 
ness  to  purchase  that  piece  of  ground  for  the  purposes  of 
the  projected  tram-road.  Number  147  was  the  spot  at 
which  the  projected  tram-road  would  cross  the  Lake  Lock 
rail-road.  It  was  situate  near  Lofthouse  Gate,  and  was 
entirely  out  or  the  way  of  the  canal. 

In  consequence  of  this  notice,  an  inquiry  was  had 
before  a  jury  under  the  SOth  section  of  the  statute,  for  the 
purpose  of  awarding  the  amount  of  compensation  and 
damages  to  be  paid  to  the  plaintiffs,  and  the  jury  awarded 
the  sum  of  6/.  for  compensation  for  the  value  of  the  land, 
and  2,800/.  for  future  damages.  The  undertakers  refused 
to  pay  the  damages,  but  paid  the  compensation  money 
into  Court,  and  were  proceeding  to  take  possession  of  the 
piece  of  ground,  when  the  plaintiffs  filed  their  bill,  and 
obtained  an  injunction  against  them. 

The  bill  proceeded  on  the  ground — ^first,  that  the  plain- 
tiffs had  abandoned  their  intention  of  making  the  new  cut 
according  to  the  parliamentary  line ;  secondly,  that  they 
bad  no  right  to  work  the  cut  and  the  tram-road  contem- 
poraneously, but  were  bound  to  complete  the  former 
in  the  first  instance ;  and  thirdly,  that  at  all  events, 
they  had  no  right  to  take  possession  of  the  piece  of  ground 
in  question,  without  paying  or  tendering  to  the  plaintiffs 
the  sum  of  S,800/.,  which  had  been  assessed  as  future 
damages* 

In  Trinity  Term, ^1834,  the  defendants  moved  before 
Lord  Lyndhwrsif  C.  B.,  to  dissolve  the  injunction,  when 
his  Lordship  ordered  a  special  case  to  be  drawn  up  for 
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1837*  ^  the  opinion  of  n  court  of  law,  and  in  the  meantime  the  in- 
junction to  be  continued.  The  case  came  on  for  argument 
on  the  plea  side  of  this  Court  in  Trinity  Term  last;  when 
the  Courti  upon  the  second  and  third  points  above  stated, 
gave  judgment  in  favour  of  the  defendants  (a). 

In  consequence  of  this  decision^  the  defendants  now- 
moved  again  to  dissolve  the  injunction,  and  the  only  re- 
maining question  was,  whether  the  motion  could  be 
resisted  upon  the  first  ground  taken  in  the  bill :  namely, 
that  the  defendants  had  abandoned  the  intention  of  mak- 
ing the  new  cut  according  to  the  parliamentary  line. 

The  defendants  by  their  answer  stated  as  follows:— 
that  the  canal  so  made  from  or  near  the  point  A.,  (the 
spot  in  the  map  where  the  deviation  began),  past  D.,  and 
thenceforward  to  the  river  Calder,  at  the  point  H.,  near 
Fairies'  Hill,  has  for  the  present  been  made  in  lieu  of  that 
portion  of  the  proposed  canal,  which  lies  eastward  of  the 
point  A. ;  but  they  say  that  they  have  not  altogether  or 
finally  abandoned  all  intention  of  making,  nor  have  they 
expressed  their  determination  not  to  make  the  said  canal 
in  any  line  eastward  of  the  said  point,  other  than  the  said 
line  from  A.  to  D.,  and  thenceforward  to  the  point  H.,  or 
to  any  other  point;  on  the  contrary,  they  say  that  the 
lands  are  actually  purchased  by  the  said  undertakers  for 
making  the  said  last-mentioned  portion  of  the  proposed 
canal,  which  lies  eastward  of  the  point  A.,  and  whether 
they  will  or  not  abandon  the  same,  or  whether  they  will 
or  not  still  persevere  in  making  such  last-mentioned  por- 
tion of  the  canal,  and  abandon  the  portion  which  they  for 
the  present  have  made,  is  a  matter  entirely  open  for  the 
consideration  of  the  said  undertakers.  They  say  they 
believe  that  the  said  cut  so  made  as  aforesaid  is  not  ex- 
pressly within  or  described  in  the  said  act,  or  in  the  map 


(a)  See  the  cue  yery  folly  reported  in  Meeson  &  Welsby^t  Reports, 
Vol.  2,  p.  824. 
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or  plan  in  the  said  bill  mentioned,  and  therefore  is  not 
within  the  express  enactments  of  the  said  act ;  and  that 
it  is  for  the  present  a  substitution^  and  may,  if  it  should 
be  deemed  advisable,  be  permanently  a  substitution  for 
the  line  which  is  described  in  the  said  act,  and  the  said 
map  or  plan. 

Mr.  Bacon  for  the  motion. 

Mr.  Boteler  and  Mr.  Hayier^  contrh. — The  case  comes 
back  into  this  Court,  for  the  purpose  of  trying  the  ques- 
tion as  to  the  intention  in  the  defendants  to  make  the  cut 
in  the  parliamentary  line.  The  answer  upon  this  point  is 
▼ague  and  unsatisfactory,  and  affords  strong  grounds  for 
presuming  that  the  defendants  have  abandoned  all  inten- 
tion of  proceeding  according  to  the  act  of  Parliament.  If 
that  be  so,  it  is  clear  that  the  Court  will  not  take  away 
the  plaintiff's  land.  The  probability  that  injury  may  re- 
sult to  the  plaintiffs  under  such  circumstances,  is  a  suffi- 
cient ground  for  the  interference  of  the  Court,  Gibson  v* 
Smth  (a) :  and  the  mere  denial  by  the  defendants  of  their 
intention  to  commit  the  injury  is  immaterial ;  Jackson  ▼. 
Cator  {by  If  parties  in  the  situation  of  the  defendants 
choose  to  contract  with  the  public  by  means  of  an  act  of 
Parliament,  they  are  bound  by  the  precise  terms  of  the 
act,  and  cannot  deviate  from  it  in  the  slightest  degree. 
That  rule  was  laid  down  by  Lord  Eldon  in  the  case  of 
Blakemore  ▼•  The  Glamorganshire  Canal  Company  (c), 
and  is  applicable  here.  Rex  ▼•  Cumberworth  (eQ,  is  also 
in  point.  Besides,  if  parties  who  have  obtained  an  act  of 
Parliament,  on  the  faith  that  they  have  funds  for  a  parti- 
cular purpose,  appropriate  those  funds  to  other  purposes, 

(a)  2  Atk.  182.  {d)  3  B.  &  Ad,  108;  1  Nev.  & 

{h)  6  Ves.  688.  P.  197. 

(c)  1  M.  &  K.  IH  162. 

VOL.  11.  S   S  EQ.  EX. 
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there  is  reason  to  doubt  whether  they  will  have  fiinds  saf- 
ficient  to  execute  the  original  purpose,  and  in  that  caae 
the  Court  will  interfere  by  injunction  ;  Agar  v.  Regents 
Canal  Company  (a).  In  the  present  case,  the  terms  of 
the  act  are  very  explicit,  and  ought  to  be  rigidly  ad- 
hered to. 

Mr.  Baconf  in  reply,  observed  that  in  the  case  o{ Blake- 
more  V.  ne  Glamorganshire  Canal  Company ,  the  time 
limited  by  the  act  for  the  completion  of  the  works  had 
expired,  which  was  not  the  case  here.  He  likewise  con- 
tended  that  the  answer  of  the  defendants  shewed  no  per- 
manent  intention  of  abandoning  the  parliamentary  line. 

In  the  course  of  the  argument  the  Court  asked  the 
plaintiffs'  counsel  whether  they  were  disposed  to  take  an 
issue  as  to  whether  the  deviation  would  be  injurious  to 
their  clients ;  but  they  replied  in  the  negative. 

JufylOth,  Alderson,  B. — In  this  case,  the  only  question  re- 
served for  my  opinion  is,  whether  the  injunction  prayed 
by  the  bill  ought  to  be  continued. 

When  the  case  originally  came  on  to  be  heard  before 
Lord  Lyndhuret,  he  reserved  several  questions  for  the 
opinion  of  the  full  Court  on  a  special  case.  Those  ques- 
tions have  been  heard  and  decided;  and  the  caae  now 
coming  on  for  further  directions  has  been  argued  before 
me. 

The  injunction  was  obtained  on  several  grounds.  One 
ground  was,  that  the  payment  by  the  defendants  of  the 
whole  compensation  awarded  by  the  jury,  was  a  condition 
precedent  to  the  taking  possession  of  the  piece  of  land  be- 
longing to  the  plaintiffs ;  and  there  can  be  no  doubt  that 
if  any  compensation  had  been  warranted  by  the  act  of 

(a)  I  Swanst.  250,  dted. 
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Parliament,  in  respect  of  contingent  injury,  the  Court  1837. 
would  have  been  bound  by  the  amount  found  by  the  jury, 
and  would  have  continued  the  injunction  until  payment 
But  on  that  point  the  Court  have  already,  after  argument, 
given  their  judgment  for  the  defendants.  This  ground 
for  continuing  the  injunction  therefore  fails. 

Another  question  was,  whether  the  works  could  be  al- 
lowed to  go  on  contemporaneously^  or  whether  the  com- 
pletion of  the  canal  with  which  the  railway  was  to  commu- 
nicate was  a  condition  precedent  to  the  taking  possession 
of  land  for  the  purpose  of  making  that  railway.  On  this 
point,  also,  the  defendants  have  already  obtained  the 
opinion  of  the  Court  in  their  favour. 

The  remaining  question  is,  whether  the  injunction  can 
be  supported  on  the  ground  alleged  by  the  bill,  that  the 
defendants  have  finally  abandoned  their  intention  of  mak- 
ing the  new  cut  in  the  parliamentary  line.  Now  the  facts 
are  these.  It  appears  that  in  one  part  of  the  line,  not  at 
all  adjoining  the  land  of  which  the  possession  is  sought  to 
be  obtained,  the  defendants  have  made  a  cut  deviating  in 
some  parts  from  the  parliamentary  line  more  than  100 
yards.  This  cut  is  made  through  lands  belonging  to  the 
defendants,  and  the  plaintiff's  counsel,  on  my  enquiring, 
during  the  argument,  whether  they  would  wish  to  take  an 
issue  to  try  whether  such  deviation  will  in  any  way  affect 
adversely  their  interests,  have  declined  to  accept  such 
issue.  I  must  take  it»  therefore^  for  granted  that  such 
deviation  is  of  no  prejudice  whatever  to  the  plaintiff.  The 
answer  also  distinctly  states,  in  reply  to  the  interrogatories 
put  by  the  bill,  that  this  deviation  has  been  made  by  the 
defendants  for  the  present,  but  that  they  have  not  finally 
abandoned  the  intention  of  making  the  cut  in  the  parlia- 
mentary line;  that  this  question  is  still  open  for  their 
coDsideradon  and  adoption^  and  that  they  have  actually 
bought,  and  are  in  possession,  of  the  land  necessary  for  the 
purpose  of  doing  so.    By  the  act  they  have  fifteen  years 

s  s  2 
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1837.  in  the  which  to  perforin  the  whole  works,  although  they 
are  bound  to  get  possession  of  the  land  for  the  purpose  of 
the  works  within  the  first  five  years  after  the  passing  of 
the  bill. 

It  is  urged  that  the  defendants  do  not,  in  their  answer, 
say  affirmatively  that  they  do  intend  to  complete  the  works 
in  this  part  in  the  parliamentary  line;  and  that  their 
having  made  the  other  cut  is  decisive  to  shew  what  their 
ultimate  intentions  must  be.  But  if  their  not  answering 
affirmatively  be  relied  on,  it  is  a  sufficient  explanation  of 
it,  that  they  have  never  had  the  question  so  put  to  them 
as  to  require  such  an  answer,  and  that  the  plaintifik  are  in 
fault  in  that  respect,  for  not  having  properly  framed  their 
interrogatories  as  to  that  point.  And  I  am  by  no  means 
prepared  to  say  that  the  other  circumstance  (when  I  look 
to  the  positive  oaths  of  the  defendants)  is  to  be  taken  as 
conclusive  on  the  point  of  their  having  finally  abandoned 
the  parliamentary  line. 

I  think,  upon  all  these  facts,  that  the  injunction  ought 
not  to  be  continued ;  and  my  judgment  proceeds  on  two 
grounds,  which  I  will  shortly  state.  I  have  had  occasion 
before  to  consider  the  law  on  this  subject,  and  I  think  it 
may  be  stated  thus : — These  acts  of  Parliament  have  been 
called  parliamentary  bargains  made  with  each  of  the  land 
owners.  Perhaps,  more  correctly,  they  ought  to  be  treated 
as  conditional  powers  given  by  Parliament  to  take  the  land 
of  the  different  proprietors  through  whose  estates  the  works 
are  to  proceed.  Each  landholder,  therefore,  has  a  right  to 
have  the  powers  strictly  and  literally  carried  into  effect  as 
regards  his  own  land,  and  has  a  right  also  to  require  that 
no  variation  shall  be  made  to  his  prejudice  in  the  carrying 
into  effect  the  bargain  between  the  undertakers  and  any 
one  else.  This  I  conceive  to  be  the  real  view  taken  of  the 
law  by  Lord  Eldon  in  the  case  of  Blakemore  v.  The  Gh- 
morganshire  Canal  Company ^  to  which  I  was  referred. 
In  that  case,  that  learned  Judge  says,  **  It  may  be  of  little 
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Lee 


consequence  to  A.  B.  whether  the  canal  is  brought  to  his 
lands  through  the  land  of  C.  D.  or  of  E.  F. ;  but  if  the 
Legislature  has  said  it  shall  be  brought   through  the  «• 

lands  of  E.  F.,  the  Court  of  Chancery  would  enjoin  them 
from  bringing  it  through  the  lands  of  C.  D."  But  this 
expression,  I  apprehend,  means  this:  that  only  those  lands 
of  A.  B.  which  the  Legislature  has  given  them  authority 
to  take,  yiz.  those  adjoining  the  lands  of  E.  F.,  shall  be 
taken.  This  is,  therefore,  but  the  first  branch  of  the 
proposition  which  I  have  stated :  that  the  power  given  by 
Parliament  as  regards  the  lands  of  A.  B.  shall  be  strictly 
and  literally  performed.  But  Lord  EUon  went  further  in 
that  case,  and  directed  issues  to  be  tried.  Those  issues 
afford  a  proof  of  the  second  branch  of  my  proposition. 
They  were,  **  whether  the  works  done  below  and  out  of 
the  plaintiff's  land  would  injure  Mr.  Blakemore's  works." 
But  if  the  proposition  contended  for  now  had  been  true, 
that  no  variation  at  all  could  be  allowed,  this  issue  would 
have  been  wholly  unnecessary.  In  Mr.  Agar's  case,  which 
was  mentioned  at  the  bar,  one  point,  it  is  said,  was,  that 
the  Regent's  Canal  Company  could  not,  for  the  sum  which 
they  had  power  to  raise,  complete  their  works ;  and  if  that 
were  clearly  made  out,  Lord  Eldon  says,  in  the  case  be- 
fore referred  to,  that  a  court  of  equity  would  probably 
grant  an  injunction ;  and  I  fully  accede  to  that  proposition, 
in  case  the  fact  were  clearly  made  out,  and  arose  either 
out  of  circumstances  occurring  after  the  passing  of  the 
act,  or  from  a  failure  to  raise  the  sum  contemplated  by 
the  act ;  for,  to  take  any  man's  land,  where  the  whole  work 
can  never  be  performed,  is  clearly  injurious  to  him,  and  a 
substantial  breach  of  the  condition  on  which  the  Legis- 
lature granted  the  right  to  do  it.  So,  again,  if  the  termini 
were  changed,  and,  instead  of  proceeding  to  some  great 
town  or  city,  the  canal  or  railway  were  to  terminate  in 
some  obscure  village,  the  same  result  would  follow.  But 
I  cannot  accede  to  the  proposition,  that  where  the  con* 
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tract,  as  far  at  regards  the  land  of  the  complaining  land* 
owner,  is  exactly  performed,  any  variation  made  at  a  dis- 
tant point,  and  with  the  consent  of  the  land-owner  there, 
and  producing  no  real  injury  to  the  complaining  land- 
owner,  ought  to  be  the  ground  for  an  injunction,  in  a  court 
of  equity,  to  be  granted  at  his  application.  That  is  the 
case  here ;  and,  on  this  ground,  I  should  be  prepared  to 
discontinue  the  injunction. 

But  in  this  case,  there  is  another  ground,  also,  on  which 
I  may  proceed.  At  all  events,  it  must  be  clearly  made 
out  that  there  is  a  final  abandonment  of  the  parliamentary 
line.  The  defendants  are  required  to  obtain  the  land 
within  five  years,  and  to  complete  the  works  in  fifteen. 
There  are,  therefore,  ten  years,  during  which  they  have 
a  right  to  deliberate,  and  even  to  change  any  resolution 
they  may  have  taken.  How  can  the  Court  properly  con- 
tinue an  injunction  against  them,  to  prevent  their  getting 
possession  of  this  land,  when,  for  aught  we  can  tell,  they 
may  strictly  and  accurately  follow  the  parliamentary  line 
after  all?  The  plaintiff  must  therefore  shew  that  the  de- 
fendants have  not  merely  deviated  for  the  present,  but 
that  they  have  finally  abandoned  the  parliamentary  line. 
This  they  have  failed  to  do. 

On  this  ground,  also,  the  defendants  are  entitled  to  the 

judgment  of  the  Court. 

Injunction  dissolved. 


^ 


Nov.  lOth. 
Where  lands 
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Price^v.  North. 

The  bill  was  originally  filed  by  Roderick  Price  (since 
chiJTundera   deceased)  and  David  Jenkins,  on  behalf  of  themselves  and 

decree  in  a  cre- 
ditors' suit,  the  Court,  on  the  application  of  a  creditor  «rho  had  for  four  years  acquiesced  in  the  par- 
chase,  and  who  was  not  supported  in  his  objections  by  the  other  creditors,  refused  to  set  aside  the 
purchase,  on  the  ground  of  misdescription  of  the  land  in  the  particulars  of  sale. 

Misdescription  of  the  quantity  of  land  in  regard  to  the  acres  being  statute  acres  or  customary,  t* 
not  matter  of  compensation,  but  a  ground  for  setting  aside  the  sale. 

QHortf  whether  any  party,  except  the  plaintiff,  in  a  creditors'  suit,  can  apply  to  open  the  bid- 
dings, or  to  set  aside  a  sale  made  by  order  of  the  Court  in  that  suit 
^4^  y       Payment  to  the  lolicitor  for  all  parties  in  the  suit,  is  equiTalent  to  payment  into  Court 
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all  Other  the  creditors  of  the  testator,  Roderick  Gwynne, 
for  the  administration  of  Gwynne's  assets.  The  petitioner, 
William  Meyrick,  a  solicitor,  was  reported  a  specialty 
creditor  of  the  testator. 

In  pursuance  of  an  order  made  in  May,  1829,  certain  of 
the  real  estates  of  the  testator  were  put  up  for  sale  by  pub- 
lic auction  in  July,  1 881,  in  57  lots,  one  of  which,  lot  50,  was 
described  in  the  particulars  of  sale  as  follows: — "  Seven 
fields,  14  acres  more  or  less,  part  of  Godrewed  farm; 
tenant,  John  Hughes;  yearly  rent,  421. ;  tenancy  from  year 
to  year.**  The  8th  condition  of  sale  was  to  the  effect,  that 
if  there  should  appear  any  mistake  or  error  in*  the  descrip- 
tion of  the  premises  in  the  particulars  of  sale,  or  any  other 
mistake  or  error  respecting  the  premises,  the  same  should 
not  annul  the  sale,  but  should  be  the  subject  of  compen- 
sation. 

It  appeared  that  lot  50  was  not  sold  at  the  auction,  but 
was,  in  November,.  1831,  purchased,  by  private  contract* 
by  Mr.  Henry  Jones,  for  the  sum  of  97S/.  By  the  terms 
of  that  contract,  the  purchase  was  to  be  made  according 

othe  conditions  of  sale  at  the  auction.  By  an  order  dated 
the  21st  of  May,  1832,  this  purchase  was  confirmed,  and 
it  was  declared  that  Jones  should  be  at  liberty,  on  or  be- 
fore the  I2th  of  June  then  next,  to  pay  his  purchase  money 
into  court,  and  might  thereupon  be  let  into  possession  of 
the  premises. 

The  petition  alleged  that  Henry  Jones  had  not  paid  his 
purchase  money  into  court,  or  taken  a  conveyance  of 
lot  50,  and  yet  that  he  had  entered  into  possession  of  those 
premises,  and  received  the  rents  and  profits  thereof;  and 
moreover,  that  the  'seven  fields  comprised  in  lot  50  were 
incorrectly  described  in  the  particulars  of  sale,  inasmuch 
as  the  admeasurement  thereof  was  stated  to  be  14  acres, 
whilst,  in  fact,  the  same  consisted  of  27  acres,  or  there- 
abouts ;  that  the  rent  of  42/.,  mentioned  in  the  particulars, 
was  much  less  than  the  annual  value,  the  purchaser  having 
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since  let  the  premises  for  80/. ;  and  that,  under  these  cir- 
cumstances, the  premises  had  been  sold  for  a  sum  greatly 
under  their  actual  value,  which  was,  as  the  petitioner  be- 
lieved, about  1,600/.  The  petition  prayed  a  reference  to 
the  Master,  to  ascertain  the  proper  amount  of  compensa- 
tion in  respect  of  the  misdescription,  and  that  the  same, 
and  also  the  original  purchase  money,  with  interest  on  the 
whole,  according  to  the  conditions  of  sale,  might  be  paid 
by  Jones,  or  that  the  order  of  the  21st  of  May,  1832, 
might  be  discharged,  and  the  lot  resold. 

It  appeared  from  the  evidence  given  on  behalf  of  the 
petitioner,  that  if  the  acres  mentioned  in  the  particulars 
of  sale  were  to  be  taken  as  statute  acres,  there  was  clearly 
a  misdescription ;  and  although  the  parties  opposing  the 
petition  gave  evidence  that,  at  the  time  of  the  sale,  there 
was  a  verbal  statement  that  the  admeasurement  was  by 
customary  acres,  yet  it  did  not  appear  that  such  statement 
was  made  by  any  authorized  agent  on  the  part  of  the 
vendors.  With  respect  to  the  allegation  as  to  the  non- 
payment of  the  purchase  money,  it  appeared  that  Jones 
had  paid  the  money,  within  the  time  limited,  to  the  solici- 
tor who  acted  for  all  parties  in  the  suit,  but  that  the  soli- 
citor had  delayed  the  payment  of  the  money  into  court. 

The  petitioner  had  presented  a  former  petition  on  this 
subject  in  February,  18S7,  which  was  disapproved  by  the 
other  creditors.  No  reason,  however,  was  given  for  his 
not  having  sooner  taken  steps  in  the  matter;  and  in  order 
to  shew  that  he  must  have  had  early  information  of  the 
misdescription,  the  opposing  parties  proved  that  he  acted 
as  the  attorney  of  Mr.  Crawshay,  the  purchaser  of  other 
lots,  whose  purchase  was  confirmed  in  December,  1836. 

Mr.  Simpkinson  and  Mr.  Booth,  for  the  petition. — ^The 
word  **  acres"  in  the  particulars  of  sale,  must, primd/acie, 
be  taken  to  mean  statute  acres.  There  is  nothing  in  the 
particulars  or  conditions  of  sale  which,  either  directly  or 
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indirectly,  leads  to  a  contrary  supposition.  All  that  can 
be  said  on  the  other  side  is,  that  there  was  a  verbal  ex- 
planation at  the  sale  that  these  were  customary  acres;  but 
that  is  not  the  way  in  which  a  sale  ought  to  be  conducted 
under  the  order  of  this  Court,  and  the  creditors  are  not 
bound  by  it.  The  only  question  is,  whether  this  applica- 
tion is  made  in  due  time.  As  to  that,  it  is  clear  that  we 
come  to  the  Court  before  the  purchase  has  been  com- 
pleted. No  doubt,  a  sum  of  money  was  paid  by  the  pur- 
chaser to  his  solicitor,  but  it  was  not  paid  into  court  till 
after  this  petition  was  presented.  Non  constat  that  the 
9um  so  paid  to  the  solicitor  was  this  purchase  money ;  but 
even  if  it  was,  it  is  not  a  payment  into  court,  and  the  pur- 
chaser is  not  entitled  to  any  indulgence.  If  it  be  said  that 
this  application  cannot  be  made  by  a  creditor.  Tanner  v. 
Radford  (a)  is  an  authority  to  the  contrary.  In  that  case 
an  order  was  made  at  the  instance  of  a  creditor,  that  the 
purchaser  should  be  discharged  from  his  purchase,  and 
that  the  report  confirming  the  purchase  should  be  set 
aside,  and  that  the  Master  should  proceed  to  a  resale. 

Mr.  W*  M.  James^  for  the  purchaser. — This  application 
comes  too  late.  The  purchase  in  question  was  confirmed 
in  May,  18S2;  and  after  the  confirmation  of  the  Master's 
report  of  a  purchase,  the  Court  will  not  open  the  biddings : 
Morice  ▼.  Bishop  of  Durham  (i).  White  ▼.  Wilson  (c). 
No  fraud  was  committed  in  this  transaction.  When  the 
other  lots  were  sold,  a  positive  statement  was  made  as  to 
the  extent  of  the  property,  and  that  statement  was  known 
to  the  vendors'  solicitor.  [The  Lord  Chief  Baron. — The 
party  making  the  declaration  at  the  sale  was  not  the 
auctioneer,  or  the  avowed  agent  of  the  vendors.]  At  all 
events,  the  petitioner  gives  no  reason  for  his  delay.     It  is 


(a)  Not  reported  on  this  point.    See  6  Sim.  21.  (b)  11  Ves.  57. 

(c)  14  Ves.  151. 
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183?.^  obvious,  from  bis  dealings  witb  Mr.  Crawshay,  that  be 
must  bave  been  acquainted  witb  tbe  misdescription  of  the 
property  so  far  back  as  1833.  Wby,  tben,  does  he  lie  by 
till  the  year  1837  ?  If  a  person  enters  into  a  contract  for 
purchase  under  a  decree,  and,  six  years  afterwards,  is 
compelled  to  relinquish  it  on  grounds  of  value  alone,  no 
person  will  purchase  except  at  such  a  price  as  will  indem- 
nify him  against  such  a  litigation  as  this.  Besides,  tbe 
petitioner  has  no  right  to  make  this  application.  A  credi- 
tor in  his  situation  has  no  locus  standi  in  this  Court  till  he 
has  taken  the  case  out  of  the  bands  of  the  plaintiff's  soli- 
citor. The  special  circumstances  of  the  case,  which  has 
been  cited  to  shew  the  contrary,  do  not  appear. 

Mr.  Sutton  Sharpe,  for  the  plaintiff.— The  creditors  for 
whom  tliis  suit  is  instituted  have  proved  their  debts  to  tbe 
amount  of  15,0002.,  tbe  petitioner's  debt  being  about  358/. 
The  petitioner  acts  as  his  own  solicitor,  and,  if  he  suc- 
ceeds in  this  application,  will  be  a  gainer  to  a  considerable 
amount;  while,  on  the  other  band,  he  can  only  lose  a  small 
sum.  He  is,  therefore,  not  in  the  ordinary  situation  of  a 
creditor  making  an  application  of  this  nature.  This  pur- 
chase was  not  questioned  by  any  of  the  other  creditors. 
The  statement  at  the  auction  was  made  by  the  party  who 
was  employed  to  fix  the  reserved  bidding.  He  was  a  cre- 
ditor upon  tbe  estate,  and  must  have  been  known  to  the 
Giber  parties.  He  makes  a  statement  that  these  acres  were 
really  customary.  The  lot  is  put  up,  and  tbe  price  offered 
does  not  reach  the  reserved  bidding,  which  is  I,150i  Tbe 
price  subsequently  given  by  the  purchaser  was  considered 
fair  at  a  meeting  of  the  creditors,  of  which  the  petitioner 
had  notice.  Why,  then,  has  be  delayed  his  objections  to 
the  present  time  ?  Besides,  a  creditor  cannot  present  such 
a  petition  as  this.  If  a  creditor  allows  another  person,  as 
plaintiff,  to  conduct  the  suit,  he  must  abide  by  it;  other- 
wise, no  one  would  deal  with  a  plaintiff  in  a  creditors'  suit. 
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In  Tanner  v.  Radford,  the  purchase  was  made  by  a  person 
who  was  solicitor  for  the  plaintiff,  and  who  was  alleged  to 
have  purchased  for  the  benefit  of  the  plaintiff.  The  ap- 
plication was  not  against  a  third  person,  but  against  the 
plaintiff  himself.  A  creditor  may  apply,  as  against  the 
plaintiff,  to  take  the  case  out  of  his  hands,  or  to  prevent 
bis  having  a  particular  benefit,  but  not  against  a  third 
person.  If  a  third  person  deals  with  my  attorney,  I  cannot 
apply  against  him ;  I  must  proceed  against  my  attorney. 
A  stranger,  who  deals  with  the  plaintiff  in  a  creditors'  suit, 
is  fully  justified  in  the  act,  and  cannot  be  prejudiced  by 
the  conduct  of  the  plaintiff  in  his  character  of  trustee  for 
the  other  creditors.  The  case  cited  proves  no  more  than 
that  every  creditor  has  a  right  to  attack  the  conduct  of 
the  plaintiff. 

Mr.  Simpkinson,  in  reply* — The  argument  on  the  other 
side  proceeds  on  the  supposition  that  the  object  of  the 
petition  is  to  rescind  and  resell ;  but  that  is  only  an  alter- 
native which  is  offered  to  the  purchaser  for  his  own  bene- 
fit. The  object  of  the  petition  is  to  carry  into  effect  the 
true  spirit  and  meaning  of  the  contract.  The  petitioner 
makes  no  accusation  of  fraud,  but  calls  upon  the  pur- 
chaser to  perform  his  contract  really  and  substantially. 
The  objections  which  have  been  urged  on  the  ground  of 
delay  are  immaterial,  because  the  petition,  so  far  from 
impeaching  the  sale,  proceeds  on  the  validity  of  the  sale. 
It  is  said  that  the  plaintiff  in  a  creditors'  suit  is  the  agent 
of  all  the  creditors;  but  that  is  not  true  to  the  extent  con- 
tended for.  A  creditor  is  not  bound  hand  and  foot  by 
the  plaintiff,  nor  does  he  delegate  any  authority  to  the 
plaintiff.  Besides,  this  is  not  the  sale  of  the  plaintiff,  but 
of  the  Court. 

The  Lord  Chief  Baron. — If  I  were  called  upon  to  dis- 
pose of  this  petition  upon  the  question,  whether  or  not 
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Mr.  Meyrick  has  a  locus  standi  in  this  Court,  I  should 
desire  further  time  for  consideration  before  I  gave  my 
judgment;  but,  under  the  circumstances  of  this  case,  I 
think  it  unnecessary  for  me  to  give  any  opinion  upon  that 
point 

It  is  said  that,  upon  the  facts  as  proved  on  behalf  of  the 
petitioner,  this  sale  ought  either  to  be  set  aside  altogether, 
or  modified  by  a  reference  to  the  Master,  directing  him 
to  ascertain  what  addition  ought  to  be  made  to  the  price 
agreed  to  be  given  by  the  purchaser,  by  reason  of  the  mis- 
description of  the  premises,  and  according  to  the  conditions 
of  sale  which  he  entered  into.  I  know  that  courts  of  equity 
have  gone  a  great  way  in  allowing  contracts  of  this  nature 
to  be  altered  on  the  ground  of  misdescription,  but  I  own 
it  appears  to  me  that  such  a  misdescription  as  this  would 
not  be  ground  for  modifying  the  contract,  but  for  avoiding 
the  sale  altogether.  Assuming,  however,  that  this  case 
comes  within  the  limits  within  which  courts  of  equity  have 
proceeded  in  modifying  contracts  such  as  these,  must  there 
not  be  also  some  limit  as  to  the  time  in  which  they  will 
act?  Without  resorting  to  the  principles  of  law  laid  down 
by  Lord  EUon,  (to  which,  however,  I  fully  accede),  if 
I  allow  this  party  to  open  the  biddings  four  years  after  be 
has  become  acquainted  with  the  facts  on  which  he  founds 
this  application,  why  may  I  not  allow  him  to  do  the  same 
after  twenty  years  t  The  ground  on  which  I  dismiss  this 
petition  is,  that  Mr.  Meyrick,  assuming  that  he  would 
have  a  right  to  present  his  petition  if  he  had  presented  it 
within  u  reasonable  time,  has  not  made  it  appear  to  the 
Court  that  he  was  not  apprised  of  these  facts  in  1833.  It 
appears  that  at  that  time  he  not  only  had  as  a  creditor  an 
interest  in  seeirtg  every  thing  properly  and  legally  done, 
but  that,  as  the  solicitor  of  Mr.  Crawshay,  he  had  in  his 
own  oflSce  the  means  of  ascertaining  the  extent  of  the  es- 
tate; for  he  says  that  in  1833,  in  negociating  for  Mr. 
Crawshay,  he  became  acquainted  with  the  value  of  the 
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estate,  and  how  be  could  be  acquainted  witb  the  yalue  1837. 
without  being  acquainted  with  the  extent,  I  am  at  a  loss 
to  know.  I  must,  therefore,  assume  that  at  that  time  Mr. 
Meyrick  knew  the  extent  of  this  property ;  and  then  the 
question  is,  whether,  in  opposition  to  all  the  other  credi- 
tors who  repudiate  such  a  proceeding,  he  ought  to  come 
forward  in  the  year  1837  and  petition  to  haye  this  matter 
go  back  to  the  Master.  It  appears  to  me  that  there  are 
two  sufficient  reasons  for  not  acceding  to  such  an  applica- 
tion. One  is,  that  the  purchaser,  upon  the  faith  that  he 
has  obtained  the  benefit  of  this  contract,  may  have  laid 
out  large  sums  of  money  on  the  premises,  and  to  say  that 
in  four  years  afterwards  the  Court  might  alter  his  interest 
in  the  property,  would  be  to  say  that  the  Court  might  do 
it  after  any  indefinite  time.  The  other  is,  that  as  I  have 
the  interests  of  the  other  creditors  to  take  care  of,  I  ought 
not  to  refer  the  matter  back  to  the  Master,  if  the  proba- 
bility is  that  he  would  have  great  difficulty  in  ascertaining 
the  actual  value  of  the  property  at  that  time.  Now,  it  ap- 
pears to  me,  considering  how  much  the  value  of  land  varies 
in  the  course  of  time  and  with  reference  to  its  situation, 
that  the  Master  could  not  arrive  at  any  result  on  this  sub- 
ject without  great  difficulty ;  and,  therefore,  I  think  that 
the  possible  expense  of  such  an  enquiry  in  his  office,  is, 
alone,  a  sufficient  answer  to  this  application. 

As  to  the  purchaser,  I  think,  he  ought  to  be  taken  to 
have  done  his  duty.  Vaughan  was  his  solicitor  and  that 
of  the  other  creditors.  If  it  was  his  duty  to  pay  the  pur- 
chase-money into  Court,  what  could  he  do  more  than  pay 
it  to  the  person  who  was  acting  as  solicitor  for  all  parties  i 
If  he  had  paid  it  to  bis  own  solicitor,  who  was  not  the  so- 
licitor of  the  other  paities,  this  observation  would  not 
apply ;  but,  paying  it  in  the  manner  he  does  is  equiva- 
lent, as  far  as  he  is  concerned,  to  paying  it  into  Court. 
It  was  Vaiighan's  business  to  pay  it  into  Court  when  he 
received  it. 

Petition  dismissed,  with  costs. 
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1837.  A  petition  was  now  presented  by  Meyrick,  praying  that 

the  conduct  of  the  cause  might  be  taken  from  the  plaintiff 
Jenkins,  and  might  be  given  to  the  petitioner. 

The  petition,  supported  by  affidaviti  stated  the  original 
The  condact  of  ^^^^^^9  dated  10th  July,  1810,  directing  the  usual  accounta 
a  creditors'  suit    of  the  personalty  and  enquiries  as  to  the  testator's  real 

taken  out  of  the  ■  i^  * 

hands  of  the  estates;  that  by  his  report,  dated  30th  April,  1812,  the 
Sl^undlf  deUy  Deputy  Remembrancer  stated  the  amount  of  debte  and 
and  misroan-       credits,  and  amongst  other  credits,  a  balance  of  269/.  due 

agement  m  re-  ° 

gard  to  the  from  T.  H.  Gwynne,  and  found  that  the  testator  was,  at 
esutes,  delay  in  the  time  of  bis  death,  the  owner  in  fee  of  certain  real 
money^into^^^  estates,  some  in  possession,  and  others  in  reversion  cx- 
Court,  and  the    pectant  on  the  life  estate  of  T.  H.  Gwynne ;  that  by  the 

appropriation  m 

bythepiainUff's  decree  made  on  further  directions,  dated  the  4th  May, 
Ind^^profiuof"''  1812,  T.  H.  Gwynne  was  ordered  to  pay  his  balance  into 
SMha?'"  f\is  ^®"'*'  ^"  ^^  before  the  4th  February  ensuing,  and  the 
costs.  deputy  Remembrancer  was  to  proceed  to  a  sale  of  the 

testator's  real  estates ;  that  no  steps  were  thereupon  taken 
by  the  plaintiffs  for  effecting  a  sale  of  the  real  estates  of 
which  the  testator  was  seized  in  fee  at  the  time  of  his 
death,  or  for  securing  the  rents  and  profits  for  the  benefit 
of  the  creditors ;  that  T.  H.  Gwynne  never  paid  the 
balance  due  from  him  into  Court,  and  no  steps  were  taken 
by  the  plaintiff  to  enforce  the  order  for  that  purpose ;  that 
T.  H.  Gwynne  died  in  1826,  but  that  no  steps  were  there- 
upon taken  by  the  plaintiff  for  selling  the  real  estates  or 
securing  the  rents  for  the  benefit  of  the  creditors ;  that 
by  an  order  of  the  21st  May,  1829,  it  was  referred  to  the 
Master  to  approve  of  a  scheme  for  a  sale  of  the  estates  in 
lots,  and  that  the  Master  accordingly  caused  the  estates 
to  be  put  up  for  sale  by  auction  in  lots  on  the  20th  Julji 
1831,  when  several  of  the  lots  were  sold ;  that  lot  50 
was  not  sold  at  the  auction  but  purchased  by  private  con* 
tract  by  Henry  Jones,  who,  by  an  order  of  May,  183S, 
was  ordered  to  pay  his  purchase  money  into  Court  on  the 
12th  June  then  ensuing;  that  Henry  Jones  purchased  this 
lot  at  an  undervalue  by  reason  of  the  plaintiffi  having 
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misdescribed  the  premises  (a),  and  that  his  purchase- 
money  was  not  paid  into  Court  until  the  17th  June  last ; 
that  Philip  Vaughan,  of  Brecon,  had,  throughout  the  pro- 
ceedings, acted  as  the  solicitor  for  all  parties  interested  in 
the  suit,  and  had  had  the  sole  management  thereof,  and 
of  the  sales  which  had  been  made  under  it ;  and  that  he 
had  also  been  employed  by  Henry  Jones  in  the  matter  of 
his  purchase,  and  had  been  instructed  to  prepare  the  con- 
veyance ;  that  upon  the  sale  of  the  estates  in  1831,  several 
persons  had  purchased  lots,  but  had  paid  their  purchase 
money  or  had  taken  possession  at  times  inconsistent  with 
the  order,  and  that  one  of  them,  William  Crawshay,  had 
paid  only  part  of  his  purchase  money  into  Court ;  and, 
lastly,  that  the  plaintiff  or  his  solicitor,  Vaughan,  was  in 
the  receipt  of  the  rents  of  the  several  estates  from  the 
respective  deaths  of  the  testator  and  T.  H.  Gwynne,  until 
the  purchasers  were  let  into  possession^  but  that  no  ac- 
counts of  the  rents  was  ever  rendered,  nor  had  they  been 
brought  into  Court  in  the  cause. 

Mr.  Vaughan,  by  his  affidavit,  stated  in  substance,  that 
the  delay  of  the  sale  was  occasioned,  in  the  first  instance, 
by  the  infancy  of  one  of  the  parties  who  was  entitled  in 
reversion  under  the  will  of  the  testator ;  that  the  estates 
afterwards  became  depreciated ;  and  that,  in  1831,  five  of 
the  creditors  were  appointed  to  conduct  the  sale,  under 
whose  directions  he  acted ;  that  various  lots  were  then 
sold,  of  which  one  lot  was  sold  to  Mr.  Crawshay;  that 
Crawshay  had  refused  to  pay  his  purchase  money,  and 
had  raised  various  points  of  law  which  had  delayed  the 
proceedings,  and  that  the  petitioner  Meyrick  acted  as  bis 
solicitor ;  that  be,  Vaughan,  had  not  been  concerned  as 
solicitor  in  the  cause  throughout  all  the  proceedings,  nor 
at  any  time  was  he  concerned  for  all  parties  in  the  suit; 
those  who  represented  the  real  estates  appearing  by  sepa- 

(a)  See  ante,  p.  621,  622. 
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rate  solicitors.  He  admitted  that  he  had  received,  to  his 
own  use,  the  rents  of  the  real  estates,  but  he  stated  that 
he  had  taken  them  in  discharge  of  his  costs,  which  they 
were  not  sufficient  to  satisfy,  and  that  he  was  ready  to 
account  for  them. 

It  appeared,  that  under  the  will  of  the  testator,  the 
estates  were  vested  in  his  daughter,  Anna  Maria  Holford, 
for  life,  with  remainder  to  her  son  James  P.  G.  Holford, 
and  other  of  her  sons,  in  tail ;  and  that  in  1828,  when  the 
sons  were  of  age,  a  proposition  was  made  by  Mrs.  Holford 
to  the  creditors,  with  a  view  of  bringing  the  suit  to  an 
end,  but  that  that  proposition  was  declined.  This,  and 
some  other  circumstances,  are  noticed  more  particularly 
in  the  arguments  and  judgment. 

Mr.  Simpkinson  and  Mr.  Booth,  for  the  petition.— In 
suits  instituted  by  creditors,  the  Court  will  not  allow  the 
same  solicitor  to  act  for  all  parties.  The  same  solicitor 
cannot  act  for  the  creditors  and  also  for  parties  who  are 
accountable  to  the  estate :  Spode  v.  Smith  (a).  Independ- 
ently of  that  circumstance,  the  interests  of  the  creditors 
in  this  case  have  been  grossly  neglected.  An  order  which 
had  been  made  in  1812  for  the  payment  into  Court  of  a 
balance  due  from  T.  H.  Gwynne,  was  never  enforced, 
although  Gwynne  lived  till  1826.  It  is  immaterial,  in  that 
view  of  the  case,  whether  Vaughan  was  the  plaintiff's 
solicitor  at  that  time  or  not,  for  the  conduct  of  the  pUin- 
tiff  was  equally  blameable.  But,  according  to  Vaughan's 
own  statement,  he  seems  to  have  begun  acting  for  the 
plaintiff  in  1820;  therefore,  from  1820  to  1826,  there  was 
culpable  neglect  in  not  enforcing  that  payment,  and  loss 
of  interest  to  the  creditors.  Then  there  was  a  manifest 
neglect  in  the  conduct  of  the  sales.  Afier  your  Lordship's 
decision  upon  the  former  petition,  we  shall  say  nothing 

(a)  dRuss.511. 
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upon  the  sale  of  lot  50  as  affecting  the  purchaser;  but  we  ld37. 
are  entitled  to  say  that  that  sale  was  grossly  mismanaged  by 
the  persons  who  conducted  it.  Besides,  it  is  not  disputed 
that  although  the  purchase  money  for  that  lot  was  paid  by 
Jones  to  Vaughan  in  January,  1832,  it  was  not  paid  into 
Court  by  Vaughan  till  June^  1837 ;  and  yet,  in  the  mean- 
time«  Jones  was  let  into  possession  by  an  order  of  the 
Court.  No  reasonable  cause  whatever  is  assigned  for  the 
delay  in  winding  up  these  proceedings.  Whatever  the 
objections  of  Mr.  Crawshay  were  to  the  title  of  the  pre- 
mises  which  he  purchased,  it  was  the  plaintiff's  duty  to 
make  him  pay  his  purchase  money  into  Court. 

The  remaining  ground  of  this  application  is  the  receipt 
of  the  rents  and  profits  by  Vaughan,  without  accounting 
for  them.  It  now  appears,  for  the  first  time,  that  they 
have  been  paid  in  part  discharge  of  his  costs,  but  he  had 
no  lien  upon  them  for  his  costs.  [  The  Lord  Chief  Baron. — 
One  does  not  see  how  he  could  receive  the  rents,  except 
for  the  reversioners.]  And  if  he  received  for  the  rever- 
sioners, he  acted  for  all  parties.  It  is  scarcely  necessary 
to  cite  cases  in  support  of  this  application,  but  Powell  v. 
WaUworih  (a),  and  Fleming  v.  Prior  (A),  are  in  point. 

Mr.  Sutton  Sbarpe  for  the  plaintiff. — When  it  is  said 
that  a  solicitor  acts  for  all  parties  in  a  creditors'  suit,  the 
meaning  is,  that  he  is  the  solicitor  both  of  the  creditor  and 
the  debtor.  That  was  not  the  case  here.  This  suit  was 
instituted  for  the  purpose  of  charging  these  real  estates 
with  Roderick  Gwynne*s  debts.  The  parties  representing 
the  real  estates  have  always  contested  the  matter,  and 
appeared  by  separate  solicitors.  The  conduct  of  the  peti- 
tioner is  disingenuous ;  for  he  was  acquainted  with  all  the 
facts  connected  with  the  suit  from  the  beginning.    The 

(a)  2  Madd.  183.  (6)  5  Madd.  423. 
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\SS%        suit  was  not  in  fact  conducted  solely  by  the  plaintiff,  but 
Fricb        ^y  committees  of  creditors  who  held  various  meetings 
0*  dnring  the  progress  of  it.     The  petitioner  was  himself 

present  at  several  of  these  meetings,  particularly  at  the 
meeting  in  1898,  when  Mrs.  Holford's  proposition  was 
considered.  It  is  clear,  therefore,  that  the  plaintiff  did 
not  act  for  himself  only,  as  is  usual  in  creditors'  suits,  but 
for  the  body  of  the  creditors ;  and  the  petitioner  knew  that 
fact.  The  delay  of  the  sale  originally  arose  from  the 
minority  of  the  reversioners,  for  at  that  time  the  parol 
could  demur.  When  the  infants  came  of  age,  Mrs.  Hoi- 
ford  made  a  proposition  for  a  settlement  with  the  creditors ; 
but  that  proposition  being  rejected,  principally  through 
the  means  of  the  petitioner,  a  further  delay  took  place. 
After  that  period  there  was  a  depreciation  in  the  property, 
but  in  1831  part  of  it  was  sold.  The  payment  of  Jones's 
purchase-money  into  Court  was  delayed  by  reason  of  the 
petitioner's  notice  to  Vaughan  that  he  intended  to  dispute 
the  validity  of  that  purchase.  Besides  the  lots  so  pur- 
chased originally  formed  part  of  the  same  farm  with  the 
lots  purchased  by  Crawshay,  of  which  the  title  is  ob- 
jected to.  With  respect  to  the  receipt  of  the  rents,  it  is 
submitted  that  Vaughan's  conduct,  under  the  circum- 
stances, was  completely  justifiable. 

Mr.  Simpkineon,  in  reply. — There  is  no  proof  of  any 
acquiescence  on  the  part  of  the  petitioner  in  the  miscon- 
duct of  the  plaintiff,  more  especially  as  it  appears  that, 
in  188S,  Meyrick  requested  Vaughan  to  apply  for  a  re- 
ceiver, which  Vaughan  omitted  to  do,  without  assigning 
any  reason  for  his  omission,  or  mentioning  the  proposition 
to  the  other  creditors.  With  respect  to  die  dehy,  it 
seems  proper  to  advert  to  the  practice  of  the  Court  of 
Chancery  in  cases  of  this  nature.  That  practice,  which  is 
regulated  by  OfiL  56,  Srd  April,  1828,  might  be  adopted 
with  advantage  in  this  Court. 
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The  Lord  Chief  Baron. — My  decision  upon  the  last 
petition  has  no  necessary  or  natural  connexion  with  this* 
I  thought  it  unnecessary  to  grant  the  prayer  of  that  pe- 
tition, because  it  was  presented  by  a  creditor  after  a  lapse 
of  four  years  from  the  time  he  first  became  acquainted 
with  the  circumstance  of  which  he  complained,  against  a 
bondjide  purchaser,  who  had  paid  his  purchase  money 
into  Court  as  shortly  as  he  could. 

This  is  a  petition  presented  by  a  creditor  in  a  creditors* 
suiti  complaining  of  such  miscarriage  on  the  part  of  the 
plaintiff  and  his  solicitor^  as  requires,  in  his  judgment,  a 
change  in  the  mode  of  conducting  the  suit.  I  consider 
that  where  a  bill  is  filed  by  a  creditor  for  the  common 
benefit  of  all  the  creditors,  the  matter  is  placed  entirely  in 
the  hands  of  the  Court,  and  that  all  parties  before  the  Court 
are  equally  bound  by  the  order  of  the  Court ;  and  that  in 
case  of  misconduct  in  any  of  the  parties  whose  duty  it  is 
to  carry  a  decree  into  execution,  the  Court  will  administer 
a  remedy  in  the  same  manner  as  where  one  of  its  own  offi- 
eers  is  guilty  of  misconduct  in  the  execution  of  its  decrees. 
In  a  suit  so  constituted,  the  interest  of  the  general  body 
of  the  creditors  is  administered  by  the  Court,  and  the 
Court  must  see  that  interest  duly  consulted.  Has  it  been 
duly  eonsulted  in  this  case  ?  It  appears  to  me  to  be  by  far 
the  most  probable  conclusion  to  be  drawn  from  the  cir- 
cumstances which  have  been  proved,  that  it  has  not  been 
duly  Consulted* 

In  18S8|  when  the  tenant  for  life  of  these  estates  died, 
and  the  persons  entitled  in  reversion  were  of  age,  a  ques- 
tion was  entertained,  whether  or  not  a  proposition  which 
had  been  made  by  those  persons  and  their  mother,  Mrs. 
Holford,  with  a  view  of  bringing  the  suit  to  a  conclusion, 
should  be  acceded  to.  A  meeting  took  place,  and  the 
offer  made  by  Mrs.  Holford  was  to  pay  all  the  debts  up 
to  the  year  1812,  with  interest.  At  that  meeting,  Meyrick 
and  other  creditors  attended,  and  objected  to  that  settle- 

T  t2 
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^837^  ment.  They  must  have  objected  to  it  on  the  groand  that 
the  decree  would  produce  a  larger  fund  for  them  than 
what  this  lady  offered  them.  They  must  have  thought  it 
better  to  go  in  and  obtain  payment  of  their  debts  under 
an  order  of  the  Court,  than  under  that  compromise.  Yet 
it  appears  that  these  proceedings  have  gone  on  to  the  year 
1837|  and  that  the  estate  has  not  been  administeredi  nor 
the  creditors  paid.  I  am  not  satisfied  that  the  delay  has 
been  duly  accounted  for  which  took  place  between  the  year 
1838,  when  the  creditors  met,  and  the  year  18S1,  when, 
for  the  first  time,  a  sale  was  made  of  part  of  the  estates. 

Then,  with  respect  to  the  sale  of  lot  50  by  private  con- 
tract,  in  December,  1831.  That  lot  was  sold  to  Henry 
Jones  for  97S/.  Jones  paid  his  purchase-money  to  the 
gentleman  representing  the  plaintiff,  in  January,  18S2, 
and  he  was  accordingly  let  into  possession.  In  March 
following,  an  application  was  made  by  the  party  conduct- 
ing the  suit,  for  an  order  on  the  purchaser  to  pay  his 
purchase-money  into  Court,  and  the  order  was  accord- 
ingly made.  It  does  not  appear  that  any  creditor  knew 
that  the  money  was  not  in  Court,  and  bearing  interest  for 
the  general  benefit;  but  it  appears  that  from  January, 
ISSi,  to  June,  1837,  five  years  and  a  half,  the  money  re- 
mained in  the  hands  of  the  plaintiff  and  his  solicitor,  and 
was  not  accounted  for ;  and  it  is  left  to  the  ingenuity  of 
counsel  to  surmise  that  objections  to  the  title  stood  in  the 
way  of  payment  of  this  money  into  Court,  which  had  been 
actually  paid  to  the  solicitor.  Though  it  is  in  his  hands 
all  the  time — though  it  is  in  the  hands  of  the  individual 
conducting  the  suit  for  the  benefit  of  the  creditors,  it  is 
not  applied  for  their  benefit  but  his  own.  Therefore, 
considering  him  merely  as  an  agent  of  the  Court,  con- 
ducting a  suit  for  the  benefit  of  the  suitors,  I  cannot  say 
that  the  delay  in  this  instance  is  one  which  can  be  tole- 
rated by  the  Court.  It  is  a  delay  of  such  a  nature  as 
might,  under  some  circumstances,  prove  very  serious  to  the 
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purchaser.  What  would  have  been  the  case  if  the  money 
had  been  paid  to  an  officer  of  the  Court  and  he  had  re- 
tained it  ?  The  result  would  have  been  that  the  Court 
would  have  dismissed  that  officer ;  or  at  all  events  would 
have  charged  him  with  &L  per  cent,  interest. 

Again,  it  appears  that  when  the  estate  was  not  sold  in 
1828)  a  suggestion  was  made  by  Meyrick  to  Vaughan  re- 
lative to  the  appointment  of  a  receiver.  That  might  have 
been  a  proper  suggestion  if  the  rents  were  adequate  for 
that  purpose,  and,  on  the  other  hand,  it  might  have  been 
proper  to  refuse  it;  but  it  is  not  disputed  that  Meyrick's 
proposition  was  made  with  a  view  of  being  taken  into  con- 
sideration by  the  creditors  generally.  Yet  it  is  charged 
against  Vaughan  that  he  did  not  inform  the  creditors  of 
this  proposition ;  but  that,  on  the  contrary,  he  kept  pos- 
session of  the  premises,  and  took  to  his  own  use  the  rents 
and  profits  which  ought  to  have  been  placed  in  the  gene- 
ral fund,  and  the  answer  which  he  gives  on  this  subject  is, 
that  he  took  those  rents  in  discharge  of  his  costs.  But  the 
Court  ought  to  have  been  allowed  to  say,  whether  or  not 
they  should  have  been  so  appropriated,  the  order  being 
that  the  estate  should  be  sold  and  the  money  paid  into 
Court.  It  was  an  oversight,  to  say  the  least  of  it,  not  to 
state  to  the  creditors  how  the  rents  were  applied. 

There  are  other  circumstances,  though  perhaps  not  so 
strong  or  specific  as  those  which  I  have  mentioned,  which 
bring  me  to  the  conclusion,  that  the  conduct  of  the  suit 
ought  to  be  taken  out  of  the  hands  of  the  present  plaintiff. 
Then  the  question  is,  whether  it  ought  to  be  placed  in 
the  hands  of  Meyrick.  It  seems  to  me  that  a  distinction 
must  be  made  in  regard  to  his  character  as  a  creditor,  and 
as  the  solicitor  of  one  of  the  parties,  who  is  accountable 
to  the  estate.  As  a  creditor  no  objection  would  be  made 
to  him  by  the  Court  or  the  creditors ;  but,  as  the  solicitor 
of  Crawshay,  who  is  one  of  the  remaining  accounting  par- 
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ties,  I  think  it  is  not  desirable  that  he  should  have  the 
conduct  of  the  suit.  I  shall,  therefore,  refer  it  to  the 
Master  to  appoint  a  creditor  for  that  purpose. 

Order  accordingly. 


Nao.  nth. 

Words  of  re- 
commendation 
in  a  will  held 
not  to  amount 
toatniat 


Ex  parte  Payne-- In  the  Matter  of  the  Great  Western 
Railway  Act. 

X  HE  company,  having  purchased  lands  of  the  petitioner, 
had  paid  the  purchase  money  into  Court,  under  a  clause 
of  their  act  of  Parliament,  which  authorizes  that  mode  of 
proceeding  in  the  case  of  a  purchase  from  infants,  tenants 
for  life,  and  other  persons  under  legal  disabilities.  The 
company  conceived  that  the  words  of  the  will  under  which 
the  petitioner  was  entitled  to  the  property  in  question, 
left  it  doubtful  whether  she  took  an  estate  for  life  only,  or 
in  fee.  The  petitioner  having  presented  her  petition  to 
have  the  money  paid  out  of  Court  to  her  absolute  use,  the 
question  now  came  on  for  the  decision  of  the  Court. 

The  words  of  the  will  (the  testator  having  in  the  first  in- 
stance devised  the  property  absolutely  to  the  petitioner,  his 
daughter,  in  fee)  were  as  follows: — **And  I  do  hereby 
declare  that  the  estate  and  property  hereinbefore  devised 
and  bequeathed  by  me  to  my  said  dear  daughter,  is  in- 
tended as  some  reward  for  her  affectionate,  unwearied^ 
and  unexampled  attention  to  me  during  my  illness  for 
many  years,  and  is  kept  separate  from  the  other  interests 
she  will  take  under  this  my  will,  as  a  memorial  and  testi- 
mony thereof.  And  I  direct  my  said  daughter  to  keep 
the  buildings,  gardens,  and  premises  in  good  repair,  order, 
and  condition ;  and  in  case  she  should  happen  to  marry, 
I  strongly  recommend  her  to  execute  a  settlement  of  the 
said  estate,  and  thereby  to  vest  the  same  in  trustees,  to  be 


COUHT  OF  EXCHEQUER.  637 

jchosen  and  approved  of  by  her,  for  the  use  and  benefit  of        1837- 
herself  and  her  assigns  for  her  life ;  with  remainder  to  her       ^^  ^^ 
husband  and  his  assigns  for  his  life ;  with  remainder  to  all        Patne. 
and  every  the  children  she  may  happen  to  have,  if  more 
than  one,  share  and.  share  alike ;  and  if  but  one,  the  whole 
to  such  one,  or  to  such  other  uses  as  my  said  daughter 
shall  think  proper,  to  the  intent  that  the  said  estate,  in  the 
event  of  her  marriage,  may  be  effectually  protected  and 
secured/* 

It  appeared  that  the  petitioner  was  fiflty-eight  years 
of  age. 

Mr.  Monroj  for  the  petitioner,  observed  that  under 
this  will  she  took  absolutely,  and  that  there  could  be  no 
trust,  because  neither  the  persons  to  whom  the  estates 
were  limited,  nor  the  estates  themselves,  were  certain.  It 
was  true  the  petitioner  might  marry,  and  have  children, 
but  until  those  events  occurred  the  parties  to  take  were 
uncertain ;  and  even  then  the  estates  were  uncertain,  for 
they  were  limited  to  her  husband  and  children,  or  to  such 
other  uses  as  she  should  think  proper. 

Mr.  Stevens^  for  the  company,  did  not  oppose  the  p€-» 
tttion. 

The  Lord  Chief  Baron  was  of  opinion  that  the  peti* 
tioner  had  a  right  to  convey  the  property  absolutely,  and 
therefore  made  the  order  as  prayed. 

See  Leehmen  v.  Law^  2  M.  &  K.  197. 
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Martins Au  v.  Cox. 

A  partner,  re-  -L  HIS  was  a  bill  seeking  to  charge  the  defendant,  as  a 
lindTofa^ooie  P»**^ner  in  a  house  carrying  on  business  as  merchants  and 
carrying  on        factors  in  Portugal,  with  the  value  of  certain  bombazeens, 

business  abroad,  .     .  ,        , 

is  not  bound  to   wbich  the  plaintiff  had,  through  the  medium  of  the  de- 

scheduie  of        fendant,  consigned  to  the  Portugal  house  for  sale.     The 

ktingto  andln  ^^^fendant  resided  in  London,  where  he  carried  on  business 

the  custody  of    as  a  merchant  on  his  own  separate  account,  and  had 

tne  foreicn  _ 

had,  in  that  character,  various  dealings  with  the  plaintiff. 
Amongst  other  things,  the  bill  charged  that  there  were  in 
the  possession  or  custody  of  the  house  in  Portugal  various 
books  of  account,  papers,  writings,  and  memorandums, 
whereby  the  partnership  between  the  defendant  and  that 
house  would  appear,  and  whereby  certain  dealings  men- 
tioned in  the  bill  would  appear  to  have  been  carried  on 
between  the  plaintiffs  and  the  defendant  on  the  partner- 
ship account.  To  the  inquiries  founded  on  this  charge, 
the  defendant  answered,  that  he  could  only  set  forth  such 
books,  &c.  as  concerned  his  separate  dealings  with  the 
plaintiff,  and  such  as  related  to  consignments  which  he  had 
made  for  them  to  the  Portuguese  firm ;  but  that  he  knew 
nothing  of  the  books,  accounts,  and  transactions  of  the 
Portuguese  house  as  a  partnership.  He  admitted  that,  to 
a  certain  extent,  he  was  a  partner  in  the  Portuguese  house. 
An  exception  having  been  taken  to  the  defendant's  answer 
for  insufficiency, 

Mr.  Rogers  appeared  in  support  of  the  exception. — 
Although  the  defendant  may  have  no  personal  knowledge 
of  the  matters  inquired  after,  he  has  the  means  of  know- 
ledge, and  it  does  not  appear  that  he  has  taken  all  the 
steps  he  might  have  taken  to  get  the  information  required. 
In  Neate  v.  Duke  of  Marlborough  (a),  it  is  laid  down,  that 

(a)  Ante,  p.  3. 
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if  a  bill  state  a  fact  not  denied  by  the  answer,  by  wbicb  it 
appears  that  the  defendant  has  the  means  of  making  the 
inquiry,  he  must  answer  as  to  the  result  of  his  inquiry. 
Here,  the  defendant  has  the  means  of  inquiry.  The  books 
in  question  are  in  the  possession  of  the  Portuguese  house ; 
and  the  possession  of  one  partner  being  the  possession  of 
the  other,  he  ought  to  set  forth  a  schedule  of  these  books. 

The  Lord  Chief  Baron. — The  case  which  has  been 
cited  has  no  application  to  the  present.  Situated  as  the 
defendant  is,  I  do  not  think  he  is  bound  to  write  to  his 
partner  for  these  books.  His  partners  are  in  another 
country,  and  he  has  no  control  over  their  dealings  and 
transactions.  A  man  is  not  bound  to  know  the  affairs  of 
a  partnership  in  Portugal  or  in  India,  in  which  he  may 
happen  to  have  a  share.  He  is  bound  by  their  transac- 
tions, it  is  true,  but  he  is  not  bound  to  know  them.  Sup- 
pose the  defendant  gave  a  schedule  of  these  books,  and 
the  partners  abroad  refused  to  give  them  up ;  how  could 
this  Court  enforce  their  production!  The  Court  is  not 
bound  to  commence  the  exercise  of  a  jurisdiction  which  it 
cannot  ultimately  enforce.  I  cannot  make  an  order  on  a 
gentleman  in  Portugal. 

Exception  overruled. 

See  Tarqukanon  v.  Balfour^  Turn.  &  Ruas.  190. 
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Arthur  Bowen,   Peregrine   Bowen,i       , 
and  Lucy  Bowen,  Spinster,  /  *"•»««£&, 

and 

Jambs  Scowcroft,  the  elder,  Charles'" 
Bowen  Allen,  John  Arthur  Allen, 
Peregrine  Shaw  Allen,  Thomas 
ScowcROPT,  William  Bowen  Scow- 
croft,  Martha  Elizabeth  Scow-  >  Defendants. 
CROFT,  Hugh  Arthur  Fender  Scow- 
croft,  Richard  Mathias,  Thomas 
GwYNNE,  and  James  Scowcroft,  the 
younger, 

William  bowen  the  younger,  by  his  will,  dated 

the  4th  November,  1810,  duly  executed  and  attested  to 

pass  real  estate,  devised  as  follows : — 

''In  the  name  of  God,  Amen,  I,  William  Bowen,  jun., 

part  each,  share  Captain  in  his  Majesty's  59th  regiment  of  Infantry,  &c« 

of  tesutor's     '  &c.  8cc.,  do  declare  this  to  be  my  last  will  and  testament- 
lands  aod  pre- 
mises at  A., 
subject  to  the 
life  interest 
therein  of  the 
testator's  father, 
the  other  re- 
maining third 
part  of  the  said 
lands  and  pre- 


July  7  th, 
Dec.  UL 

Devise  to  the 
testator's  two 
brothers, 
Arthur  (who 
was  his  heir-at- 
law)  and  Pere- 
grine, one-thurd 


I  will  and  bequeath  to  my  two  brothers,  Arthur  and 
Peregrine  Bowen,  Esquires,  one-third  part  each,  share 
and  share  alike,  of  the  lands  and  premises  in  Prendergast 
and  Ambleston,  county  of  Pembroke,  in  which  my  father 
William  Bowen,  sen..  Esquire,  has  a  life  interest,  according 
to  a  bequest  or  deed  executed  by  his  late  unde  Francis 
tesutor's  sisters,  Bowen,  Esquire,  deceased,  (my  grand-uncle),  and  settled 
shllUwd  Ihare'  ''^y  ^™  ^"  ^^  ^°  remainder,  after  the  decease  of  my  much 
'***»  ™^^»  respected  father,  said  William  Bowen,  sen.,  Esquire,  who, 
each,  of  the  said  I  siucetely  hope,  may  enjoy  it  for  many,  many  years  to 

lands  and  pre- 
mises, and  in 

case  of  their  demise,  he  willed,  bequeathed,  and  devised  their  respecUve  shares  to  be  equally  di- 
vided among  their  children,  or  their  lawful  heirs,  observing  first,  that  his  (the  testator's)  £ither 
was  entitled  to  raise  the  sum  of  2,000^.,  by  mortgage  or  otherwise,  according  to  a  bond  executed 
to  him  by  the  testator: — Held,  first,  that  the  words  **  in  case  of  their  demise,"  applied  to  the  devise 
to  the  two  sisters  only,  and  had  no  reference  to  the  previous  devise.  Secondly,  that  the  devise  to 
Peregrine,  the  younger  brother,  was  for  life  only  ;  and,  thirdly,  that  the  two  sisters  took  estates 
for  life  only  in  the  shares  devised  to  them,  with  remainder  to  their  children,  as  tenants  in  com- 
mon in  fee. 
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come ;  the  other  remaining  third  of  those  said  abore-meii* 
tioned  lands  and  premises,  in  Pmdergast  and  Amble- 
ston,  I  will  and  bequeath  to  my  dear  sisters,  Mary  Al- 
len and  Lucy  Bowen,  share  and  share  alike,  making  a 
sixth  part  to  each,  of  the  before  mentioned  lands  and  pre- 
mises; and,  in  case  of  their  demise,  I  will  and  bequeath 
and  devise  their  respective  shares  or  proportions  to  be 
equally  divided  amongst  their  children  or  their  lawful 
heirs,  observing — ^first,  that  my  dear  father,  William 
Bowen,  sen.,  Esq.,  is  entitled  to  raise  the  sum  of  2fl00L 
sterling,  by  mortgage  or  otherwise,  according  to  a  bond  or 
deed  executed  by  me  to  him  on  the  15th  April,  180S,  for 
that  purpose.  I  also  will  and  bequeath  to  my  dear  father 
lOf.  sterling,  to  purchase  a  mourning  ring,  or  any  other  to- 
ken of  remembrance.  I  further  will  and  bequeath  to  Mary 
Bradshaw,  of  Newark,  five  hundred  star  pagodas,  or  two 
hundred  pounds  sterling,  which  I  lately  deposited  with 
Messrs.  Harrington  &  Co.,  agents  at  Madras,  who  are 
hereby  authorized  and  directed  to  pay  the  same  into  the 
hands  of  my  executors,  to  be  remitted  by  them  to  the  said 
Mary  Bradshaw.  I  also  will  and  bequeath  to  my  brother. 
Peregrine  Bowen,  all  the  personal  property  I  may  die  pos- 
sessed of,  as  well  as  any  prize  money  I  may  hereafter  be- 
come entitled  to,  by  the  capture  of  the  Isle  of  France  and 
its  dependencies,  requesting  my  dear  brother  to  purchase 
out  of  it  a  gold  watch,  of  the  value  of  twenty-five  guineas, 
to  be  presented  as  a  gift  of  true  esteem  to  my  kind  friend 
Henry  Rees,  Esq.,  attorney-at-Iaw.  I  do  hereby  constitute 
and  appoint  Lieutenant  Richard  Lenton  and  Paymaster 
Hickman  Rose,  of  his  Majesty's  59th  regiment,  to  be  my 
lawful  executors  to  this  my  last  will  and  testament." 

The  testator,  at  the  time  of  making  his  will,  and  thence- 
forward down  to  the  time  of  his  death,  was  seised  or  en- 
titled to  the  reversion  or  remainder  in  fee  simple  expectant 
on  the  death  of  his  father  William  Bowen,  the  elder,  (and 
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1837.  subject  to  two  terms  of  900  years  and  1  .OOOyears,  vested 
in  trustees  for  raising  and  paying  to  the  said  William 
Bowen  the  elder^  bis  executors  or  administrators,  under 
one  of  the  said  terms,  a  sum  of  2,000/.,  and  for  raising  and 
paying,  under  the  other  of  the  said  terms,  a  like  sum  of 
2,000/i  to  the  said  William  Bowen  the  younger,  bis  exe- 
cutors and  administrators,)  of  and  in  divers  hereditaments 
situate  in  the  parishes  of  Prendergast  and  Ambleston,  in 
the  county  of  Pembroke. 

The  testator  died  shortly  after  the  date  and  execution 
of  his  will,  without  having  ever  been  married,  and  with- 
out having  revoked  or  altered  his  will  with  respect  to 
his  real  estate,  leaving  the  plaintiff  Arthur  Bowen,  his 
elder  brother  and  heir-at-law,  and  the  plaintiff  Peregrine 
Bowen,  his  only  other  brother,  and  two  sisters,  the  plain- 
tiff Lucy  Bowen  and  Mary  Alien,  then  a  widow,  and  since 
deceased. 

William  Bowen,  the  elder,  died  some  time  after  the 
testator,  and  Mary  Allen,  after  the  date  and  execution  of 
the  testator's  will,  intermarried  with  the  defendant  James 
Scowcroft  the  elder,  and  afterwards  died,  leaving  eight 
children  surviving  her,  namely,  the  defendants  Charles 
Bowen  Allen,  her  eldest  son  and  heir-at-law,  and  the 
defendants  John  Arthur  AUen^and  Peregrine  Shaw  Allen, 
her  children  by  her  first  husband  John  Allen,  deceased ; 
and  the  defendants  Thomas  Scowcroft,  James  Scowcroft, 
the  younger,  William  Bowen  Scowcroft,  Martha  Elisabeth 
Scowcroft,  and  Hugh  Arthur  Fender  Scowcroft,  her 
children  by  her  second  husband,  the  defendant  James 
Scowcroft  the  elder. 

After  the  death  of  the  testator,  but  during  the  lifetime 
of  his  father,  the  tenant  for  life,  the  defendant  James 
Scowcroft  the  elder,  and  Mary  bis  wife,  levied  a  fine  sur 
conusance  de  droit  tantum  of  the  one-sixth  part  or  share 
of  Mary  Scowcroft  in  the  estates  devised  by  the  will  of 
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the  testator.  No  uses  were,  at  that  time,  declared  of  the  1837* 
fine.  The  tenant  for  life  died  shortly  after  the  levying  of 
this  fine ;  and  upon  his  deaths  the  defendant,  James  Scow- 
croft,  the  elder,  and  Mary  his  wife,  entered  into  the  re- 
ceipt of  the  rents  and  profits  of  the  one-sixth  share  of 
the  estates  devised  by  tlie  testator's  will,  and  they  con- 
tinued in  such  receipt 

Mrs.  Scowcroft  died  suddenly  in  consequence  of  an  ac- 
cident, having,  immediately  prior  to  her  decease,  executed 
a  short  deed,  declaring  the  uses  of  the  fine  levied  by  her 
to  be  to  her  husband,  the  defendant,  James  Scowcroft, 
and  her  brother,  the  plaintiff,  Peregrine  Browne,  in  fee. 
The  intention  of  the  parties,  however,  was,  though  not  ex- 
pressed by  any  deed,  that  Mrs.  Scowcroft's  share  should 
be  sold,  and  the  proceeds  applied  for  the  benefit  of  her 
children. 

The  bill  was  filed  by  Arthur  Bowen,  Peregrine  Bowen, 
and  Lucy  Bowen,  against  the  husband  and  children  of 
Mrs.  Scowcroft,  and  against  Richard  Mathias  and  Tho- 
mas Gwynne,  to  whom  the  plaintiff,  Arthur  Bowen,  had 
assigned  his  share,  upon  certain  trusts,  for  payment  of 
his  debts,  and  it  prayed  a  partition  of  the  estates. 

By  the  decree  made  on  the  hearing  of  the  cause,  dated 
the  13th  of  July,  1835,  it  was  referred  to  the  Master  to 
inquire  and  report  to  the  Court  what  children  of  Mary 
Scowcroft  were  living  at  the  time  of  the  death  of  the  said 
testator;  and  whether  any  children  of  the  said  Mary  Scow- 
croft, deceased,  were  born  subsequently  to  the  death  of 
the  said  testator,  and  whether  any  and  which  of  them  were 
since  dead,  and  whether  any  and  which  of  them  who  had 
died,  died  intestate  or  not,  and  who  were  the  heirs-at-law 
or  devisees  of  such  of  them  who  had  since  died ;  and  if 
the  Master  should  find  that  all  the  children  of  Mary  Scow- 
croft who  were  then  living,  or  the  heirs  or  devisees  of  such 
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1837.  of  them  who  were  then  dead,  were  parties  to  the  suiti  then 
the  said  Maater  was  to  inquire  and  report  to  the  Ceurt 
what  shares  and  interests  the  said  plaintiffs  and  defendtnti 
respectively,  or  any  or  either  of  them,  were  respectivelj 
entitled  to  in  Ihe  hereditaments* 

The  Master,  by  his  report,  dated  the  IsC  of  July,  18S7, 
certified  that  the  plaintiff,  Arthur  Bowen,  by  the  will  of 
the  testator,  or  as  the  heir-at-law  of  the  testator,  or  partly 
by  such  will  and  partly  as  such  heir-at*law,  became  seiied 
of  or  entitled  to  one-third  part  or  share  of  and  in  the  said 
hereditaments  in  fee  simple :  and  by  the  said  wiU,  or  as 
such  heir  at  law,  he  also  became  seised  of  or  entitled  to 
an  estate  of  inheritance  in  reversion,  immediately  expec- 
tant upon  the  decease,  or  other  sooner  determination  of 
the  estate  for  Ufe  therein  of  the  plaintiff.  Peregrine 
Bowen,  of  and  in  another  third  part  or  share  of  and  in 
the  same  hereditaments :  and  that  such  two-third  parts  or 
shares  of  and  in  the  said  hereditaments,  were  then  tested 
in  the  said  defendants,  Richard  Mathias  and  Thomas 
Gwynne,  upon  the  trusts  of  the  indenture  of  release  of  the 
ISth  February,  188S,  in  the  report  mentioned.  And  the 
Master  found  that  the  testator,  by  his  said  will,  devised 
one-third  part  or  share  of  and  in  the  aaid  hereditaments 
to  the  plaintiff.  Peregrine  Bowen,  for  his  life;  and  that 
the  plaintiff.  Peregrine  Bowen,  was  seised  of  or  entitled 
to  such  third  part  or  share,  of  and  in  the  said  heiedits- 
ments,  for  his  life.  And  the  Master  found  that  the  said 
testator,  by  his  said  wiU,  devised  one-sixth  part  or  share 
of  and  in  the  said  hereditaments,  to  the  said  Mary  Scov- 
croft,  formerly  Mary  Allen,  for  her  life,  and  after  her 
decease,  the  said  testator  devised  such  sixth  part  or  share 
of  and  in  the  said  hereditaments,  to  all  the  ohtldreo  of 
the  said  Mary  Scowcroft,  in  equal  shares,  as  tenants 
in  common  in  fee   simple;    and  that   the  defendantSi 
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Charles  Bowen  Allen,  John  Allen,  Peregrine  Shaw  Al- 
len, James  Scowcroft  the  younger,  William  Bowen  Scow- 
croft,  Martha  Elizabeth  Scowcroft,  and  Hugh  Arthur 
Fender  Scowcroft,  were  seised  of  or  entitled  to  such 
last-mentioned  sixth  part  or  share  of  and  in  the  said 
hereditaments,  as  tenants  in  c<Mnmon  in  fee  simple,  in  the 
following  shares,  that  is  to  say,  the  said  Charles  Bowen 
Allen,  to  three-tenth  shares  of  such  last-mentioned  sixth 
part  or  share,  the  said  James  Scowcroft,  the  younger,  to 
two-tenth  shares  of  such  last-mentioned  sixth  part  or  share, 
and  the  defendants  John  Allen,  Peregrine  Shaw  Allen, 
William  Bowen  Scowcroft,  Martha  Elizabeth  Scowcroft, 
and  Hugh  Arthur  Fender  Scowcroft,  to  the  remaining  fire- 
tenth  shares  of  such  last-mentioned  sixth  part  or  share  in 
equal  shares;  and  the  Master  found  that  the  said  testator  by 
his  will  devised  one  other  sixth  part  or  share  of  and  in  the 
said  hereditaments  to  plaintiff,  Lucy  Bowen,  for  her  life, 
and,  after  her  decease,  the  testator  devised  such  last-men- 
tioned sixth  part  or  share  of  and  in  the  said  hereditaments 
to  all  the  children  of  the  said  Lucy  Bowen  in  equal  shares, 
as  tenants  in  common  in  fee  simple ;  and  that  the  said  Lucy 
Bowen  was  then  seised  of  or  entitled  to  such  last-men- 
tioned sixth  part  or  share  of  and  in  the  said  hereditaments 
for  her  life,  with  remainder  in  fee  simple  to  her  children, 
if  she  should  have  any,  in  equal  shares,  as  tenants  in  com- 
mon ;  that  the  said  Lucy  Bowen  had  never  been  married ; 
and  that  the  remainder  in  fee  simple  of  and  in  the  said 
last-mentioned  sixth  part  or  share  of  and  in  the  said 
hereditaments,  on  the  decease  of  the  said  Lucy  Bowen, 
was  undisposed  of,  in  the  event  of  the  said  Lucy  Bowen 
not  having  any  child,  and  that  the  same,  in  that  event, 
would  descend  to  the  plaintiff,  Arthur  Bowen,  as  the  heir- 
at-law  of  the  said  testator;  and  that  the  interest  which 
would  so  descend  to  the  said  Arthur  Bowen  passed,  by  the 
said  indenture  ofthelSthday  of  February,  1833,  to  the 
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1837.        said  defendants,  Richard  Matbias  and  Thomas  Gwjmne, 
BowBH       upoiK  ^1>®  trusts  declared  thereof  by  the  same  indenture. 

To  this  report  the  defendant,  James  Scowcroft  the  elder, 
excepted,  on  the  ground  that  the  Master  ought  to  have 
found  that,  by  the  testator's  will,  Mary  Scowcroft  took 
and  became  entitled  to  an  estate  in  fee  simple,  or  an  estate 
tail,  of  and  in  one  equal  sixth  part  of  the  hereditaments; 
and  that,  by  means  of  the  fine  levied  by  the  exceptant  and 
the  said  Mary  Scowcroft,  his  then  wife,  at  the  Spring 
Great  Sessions  in  the  year  18S5,  and  by  means  of  the  in- 
denture of  the  1st  day  of  September,  1825,  the  said  last 
mentioned  sixth  part  of  the  said  hereditaments  became 
and  was  then  vested  in  the  exceptant  and  the  plaintiff. 
Peregrine  Bowen,  as  joint  tenants  for  an  estate  in  fee 
simple,  or  for  a  base  fee,  determinable  on  the  failure  of 
issue,  inheritable  under  such  estate  tail. 

The  defendants,  the  younger  children  of  Mary  Scow- 
croft, also  took  two  exceptions  to  the  Master's  report,  the 
first  of  such  exceptions  being  that  the  Master  ought  to 
have  found  that  the  defendants,  Charles  Bowen  Allen, 
John  Arthur  Allen,  Peregrine  Shaw  Allen,  James  Scow- 
croft the  younger,  William  Bowen  Scowcroft,  Martha 
Elizabeth  Scowcroft,  and  Hugh  Arthur  Fender  Scowcroft, 
were  then  seised  of  or  entitled  to  the  one-sixth  part  or 
share  of  and  in  the  said  hereditaments  devised  to  Mary 
Scowcroft,  as  tenants  in  common  in  fee  simple,  in  the  fol- 
lowing shares;  that  is  to  say,  the  said  Charles  Bowen 
Allen  to  one-eighth  part  or  share  of  such  last  mentioned 
sixth  part;  the  said  James  Scowcroft  the  younger  to  two* 
eighth  parts  or  shares  of  such  last  mentioned  sixth  part; 
and  the  defendants,  John  Arthur  Allen,  Peregrine  Shaw 
Allen,  William  Bowen  Scowcroft,  Martha  Elisabeth  Scow* 
croft,  and  Hugh  Arthur  Fender  Scowcroft,  to  the  remaii^ 
ing  five-eighth  parts  or  shares  of  such  last  mentioned  sixth 
part  or  share,  in  equal  shares;  and  the  second  exception 
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being,  that  the  Master  ought  to  have  found  that  the  sixth  1837. 
part  or  share,  by  the  said  will  devised  to  the  plaintiff, 
Lucy  Bowen,  was  subject  to  a  cross  remainder,  or  an  exe- 
cutory devise  or  limitation  in  the  nature  of  a  cross  re* 
mainder,  on  the  decease  of  the  said  Lucy  Bowen  and  in 
the  event  of  her  not  having  any  child,  to  or  in  favour  of 
the  persons  to  whom  the  other  sixth  part  of  the  said  here- 
ditaments was  given  or  devised  by  the  said  will;  and  that 
the  exceptants  and  the  said  Charles  Bowen  Allen  aad 
Peregrine  Shaw  Alien  were  in  that  event  entitled,  or  would 
in  that  event  be  entitled,  to  the  same  or  the  like  shares 
and  interest  of  and  in  the  last-mentioned  sixth  part  or 
share  as  they  were  then  entitled  to  of  and  in  the  said  sixth 
part  or  share  originally  devised  to  the  said  Mary  Scow- 
croft,  formerly  Mary  Allen,  and  her  children, 

Mr.  Hodgson^  in  support  of  the  exception  taken  by  the 
defendant,  James  Scowcroft,  the  elder. — The  devises  to 
the  testator's  brothers  and  sisters  were  devises  in  fee,  with 
alternative  devises  to  their  children  in  fee,  in  case  any  of 
the  brothers  or  sisters  should  die  in  the  lifetime  of  the 
testator.  As  all  of  them  survived  the  testator,  they  took 
absolute  estates  in  fee.  In  Turner  v.  Moor  (a),  a  legacy 
to  A.,  or  in  case  of  his  death  to  his  issue,  was  held  to 
give  A.  an  absolute  interest.  In  Cambridge  v.  Rous  (6), 
legacies  were  given  to  two  sisters,  with  a  direction  as 
to  each,  that  in  case  of  her  death  her  legacy  should 
devolve  on  her  sister.  This  direction  was  held  to  be 
confined  to  the  case  of  a  lapse  by  the  death  of  either 
in  the  lifetime  of  the  testator,  and  that,  surviving  the  tes- 
tator, they  took  absolutely.  In  deciding  that  case,  the 
Master  of  the  Rolls  observed :  "  As  to  the  first  question 
in  this  cause,  whether  Martha  Kuyck  Van  Mierop  was 

(a)6Vc8.667.  (6)8Ve8.12. 
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1837.  entitled  absolutely  to  the  legacy  or  for  life  only,  the  words 
in  which  the  bequest  over  is  expressed,  have  not,  in  them- 
selves,  nor  have  they  by  construction,  received  a  precise  and 
definite  meaning  in  which  they  must  be  uniformly  under- 
stood. The  expression  itself  is  incorrect,  as  it  applies 
words  of  contingency  to  an  event  which  is  certain.  No 
man  can,  with  propriety,  spesk  of  death  as  a  contingent 
event  which  msy  or  may  not  happen.  When,  therefore, 
a  testator  so  expresses  himself,  the  question  is  what  he 
means  by  that  inaccurate  expression.  He  may,  perhaps, 
have  had  some  contingency  in  his  mind,  as  that  the  legatee 
was  dead  at  the  time  he  was  making  the  will,  or  might  be 
dead  before  his  own  death,  or  before  the  legacy  should  be 
payable  ;  and  then  the  inaccuracy  consists  in  not  specify- 
ing the  period  to  which  the  death  was  to  be  referred.*"  It 
is  remarkable  that  in  the  present  case,  as  in  the  case  last 
cited,  the  testator  was  in  India  at  a  distance  from  the  lega- 
tees, and  might  not  know  whether  they  were  living  or 
dead,  and  therefore  might  speculate  upon  that  eTeaU 
The  words  'Mn  case  of  their  demise'*  mean  their  death 
before  some  particular  event,  as  the  death  of  the  testator 
himself.  The  expression  is  certainly  ambiguous,  but  in 
Ommaney  v.  Sevan  (a),  and  Slade  v.  Milner  {b\  umilar 
expressions  were  held  to  mean  the  death  of  the  legatee  in 
the  lifetime  of  the  testator.  It  may  be  said  that  the  cases 
cited  were  all  cases  of  bequests  of  personal  estate,  whilst 
the  present  case  is  one  of  devise  of  real  estate ;  but  there 
is  no  substantial  distinction ;  there  is  no  greater  authority 
for  modelling  the  estate  for  life  into  an  absolute  interest  or 
perpetuity  in  the  one  case  than  in  the  other.  In  CKabmers 
V.  Storil  (c),  the  testator  gave  to  his  wife  and  children  all 
his  estate,  real  and  personal,  to  be  equally  divided  among 
them,  subject  to  two  annuities,  on  death  to  devolve  to  hia 

(a)  18  Yes.  291.  (6)  4  Madd.  129. 

(c)  2  Ves.  &  B.  222. 


COURT  OF  EXCHEQUER. 

children  equally,  and  in  case  of  the  death  of  the  wife  her  1837* 
portion  to  descend  to  the  children  equally ;  in  the  event 
of  their  dying  before  her,  their  portions  to  be  enjoyed  by 
the  wife  during  her  life,  with  a  limitation  over  upon  the 
death  of  all.  In  that  case  the  question  arose  whether  the 
bequest  to  the  wife  was  for  life  or  absolute,  and  the  point 
with  reference  to  the  real  estate  was  treated  as  doubtful  by 
the  Master  of  the  Rolls,  who  directed  a  case.  It  does  not 
appear  what  became  of  the  matter  subsequently.  There 
are  other  cases  involving  the  same  principle.  In  Doe  v. 
Ptigg  (a),  there  was  a  devise  to  A.  for  life,  with  remainder 
to  the  surviving  children  of  William  Jennings  and  John 
Warren,  and  to  their  heirs  for  ever,  the  rents  and  profits 
to  be  divided  between  them  in  equal  proportions,  share 
and  share  alike ;  and  it  was  held  that  the  word  surviving 
referred  to  the  testator's  death,  and  not  to  that  of  the 
tenant  for  life.  The  diflSculty  there  was,  what  meaning 
should  be  assigned  to  the  word  surviving.  The  word 
survivors  or  survivor  necessarily  imports  a  contingency. 
The  first  impression  would  therefore  be  that  the  gift  was 
a  gift  for  life,  with  a  contingent  remainder  in  fee.  But  in 
Doe  V.  Priggt  and  in  other  cases,  the  word  surviving  was 
held  to  mean  surviving  the  testator.  This  principle  seems 
to  go  through  all  the  cases,  that  wherever  there  is  a  con- 
tingency the  contingency  is  referred  to  the  death  of  the 
testator :  Clayton  v.  Lowe  (i),  Wright  v.  Stephens  (c). 
If  the  devises  be  treated  as  alternative  devises,  then  the 
children  would  take  the  fee ;  and,  treated  as  alternative 
devises,  what  has  been  contended  on  the  part  of  the  pa* 
rents  will  equally  apply  to  the  case  of  the  children.  Where 
there  are  alternative  devises,  either  devise  may  be  read 
first.  All  that  the  Court  requires  to  be  satisfied  of  is,  that 
the  testator  intends  to  give  the  fee  away  from  the  heir; 

(a)  8  Bam.  h  C.  231.  (6)  6  B.  &  Aid.  636. 

(e)  4  B.  &  Aid.  574. 
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1837-        and  that  being  done,  it  is  immaterial  how  it  is  moulded  by 
^  the  subsequent  h'mitations.  Supposing  the  fee  to  pass  then, 

V.  as  all  the  brothers  and  sisters  survived^  they  would  take  in 

fee.  But  ir  the  Court  should  think  the  principle  not  to 
apply  to  all  the  four,  but  to  be  confined  to  the  two  sisters, 
still  the  argument  would  be  the  same.  If  extended  to  all 
four,  then  Peregrine  and  Lucy,  being  unmarried,  might 
perhaps  be  held  to  take  estates  tail ;  while  Mary,  being 
married,  might  be  considered  to  take  an  estate  for  life  only, 
with  remainder  to  her  children  in  fee :  WiUTs  case  (a). 
On  a  devise  to  A.  and  his  children,  it  was  formerly  held, 
that  if  A.  had  any  children,  the  devise  created  a  joint  te- 
nancy in  fee  in  the  whole  of  them :  Oaies  v.  Jackson  (b). 
It  is  true  that  Sir  John  Leach  held  differently  to  this  in 
Jeffery  v.  Honywood  (c). 

That  Peregrine  took  an  estate  in  fee  may  also  be  con- 
tended on  another  distinct  ground.  The  words  used  by  the 
testator  are,  **  I  will  and  bequeath  to  my  two  brothers,  Ar- 
thur and  Peregrine,  one  third  part  each,  share  and  share 
alike ;"  Arthur  being  the  elder  brother  and  heir-at-law,  and 
Peregrine  being  the  younger  brother.  If  the  words  "  share 
and  share  alike"  be  construed  not  to  give  them  a  tenancy 
in  common  in  fee,  but  to  apply  to  the  share  only,  then  the 
words  "  share  and  share  alike"  would  be  tautologous  and 
unnecessary ;  but  the  clear  meaning  of  the  testator  was, 
that  his  two  brothers  should  be  entitled  in  like  manner. 
There  being  a  devise  to  two  persons,  one  of  whom  is  the 
heir,  as  tenants  in  common,  the  devise  amounts  to  a  devise 
to  both  as  tenants  in  common  in  fee,  because  the  heir 
necessarily  takes  the  fee.  In  Dickens  v.  Marshall  (rf),  it 
was  certainly  held,  that  the  words  "  share  and  share  alike" 
created  a  joint  tenancy ;  but  the  law  is  now  the  other  way. 


(a)  6Ck>.  17.  (0  4Madd.398. 

(h)  2  Str.  1172.  {d)  Cro.  SUs.  dda 
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It  is  material  to  distinguish  this  case  from  Nawlan  v.  Netti-  ^  18d7. 
gan  (a).  In  that  casci  the  testator  gave  his  whole  pro- 
perty to  his  wire,  making  no  provision  Tor  his  daughter, 
expressing  his  knowledge  that  it  was  his  wife's  happiness, 
as  well  as  his  own,  to  see  her  comfortably  provided  for ; 
but  in  case  of  death  happening  to  his  wife,  he  desired  his 
executors  to  take  care  of  the  whole  for  his  daughter. 
The  interest  given  to  the  wife  was  cut  down  to  an  estate 
for  life,  with  a  remainder  to  the  daughter  absolutely.  Any 
other  construction  would  have  defeated  the  testator's  mani- 
fest intention.  In  the  present  case,  if  the  testator  s  inten- 
lion  is  to  prevail,  then  it  must  be  held  that  the  devises  in 
this  case  were  alternative  devises  in  fee,  or  else  that  es* 
tates  tail  were  taken  by  Peregrine  and  Lucy,  or  by  Lucy 
alone. 

Mr.  Spence  and  Mr.  John  Evans  for  the  defendant 
Charles  Bowen  Allen,  the  eldest  child  of  Mary  Allen,  af- 
terwards Mary  Scowcrofit. — Mary  Scowcroft  took  merely 
an  estate  for  life  in  the  real  estate,  with  remainder  to  her 
children  in  fee,  as  found  by  the  Master.  All  the  autho- 
rities cited  in  support  of  the  proposition  that  she  took  a 
larger  estate,  apply  to  personal  estate  only.  In  cases  of 
personal  estate,  where  the  first  gift  is  indefinite,  the  gift 
is  considered  to  be  absolute  for  two  reasons — first,  the 
gift  being  indefinite,  without  limitation,  is  necessarily  con- 
sidered absolute ;  secondly,  the  words  *'  in  case  of  demise" 
following  such  a  bequest,  carry  with  them  an  air  of  con- 
tingency, which  compels  the  Court  to  find  a  meaning  for 
them,  which  it  does  by  referring  the  words,  in  case  of* 
death,  to  the  case  of  the  death  of  the  legatee  in  the  life- 
time of  the  testator.  The  expression  itself,  as  observed 
by  the  Master  of  the  Rolls,  in  Cambridge  v.  Rous  (6),  is 
incorrect.     In  Turner  v.  Moor  (c)  the  Court  relied  on 

(a)  1  Bro.  C.  C.  489.  (6)  8  Vca.  12.  (c)  6  Ves.  667- 
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]^]^  the  word  "  or"  as  distinguished  from  the  word  "and,**  as 
shewing  that  a  substitution  was  intended ;  and,  in-  another 
case^  the  word  '*  but"  was  relied  on  for  a  similar  purpose. 
In  the  present  case  the  word  used  is  "  and."  No  such 
construction,  therefore,  can  prevail.  Turner  v.  Moor 
and  Cambridge  ▼.  Rous  were  both  cases  of  legacies  of 
personal  estate ;  so,  also,  were  Lowjield  v.  Sioneham  (a), 
Hinckley  v.  Simmons  (6),  King  v.  Taylor  (c),  and  Tarious 
other  cases  which  are  collected  in  Jarmaris  PoweU  onDe^ 
vises  (d).  It  is  equally  clear  that  an  indefinite  devise  of 
real  estate,  without  words  of  limitation,  only  carries  an 
estate  for  life.  No  modern  decision  can  be  found  in  sup- 
port of  the  contrary  proposition.  The  last  case  in  favour 
of  a  contrary  construction  is  the  case  cited  from  Pollex- 
fen  (e).  In  Chalmers  v.  Storil  (f)  there  was  a  mixed 
devise  of  real  and  personal  estate,  and  the  decision,  so 
far  as  it  went,  applied  only  to  the  personal  estate.  In 
that  case  the  word  "  estate"  was  also  used,  which  might 
perhaps  have  been  contended  to  pass  the  fee.  In  Doe  v. 
Prigg  {g)  the  decision  turned  upon  the  word  "  surviving.** 
The  only  question  there  was,  whether  children  surviving 
meant  children  surviving  at  the  death  of  the  tenant  for 
life,  or  children  surviving  at  the  death  of  the  testator. 
There  was  no  attempt  to  convert  an  estate  for  life  into  an 
estate  in  fee.  In  Clayton  v.  Lowe  (A),  the  devise  was  not 
indefinite,  being,  in  the  first  instance,  to  the  grandchil- 
dren in  fee ;  and  the  rule  is,  that  where  a  devise  in  fee  is 
followed  by  several  alternative  limitations  over,  which 
aggregately  provide  for  the  death  of  the  devisee  under  all 
circumstances,  the  case  is  analogous  to  that  of  a  limitation 
if  he  die  generally,  and  are  therefore  held  to  refer  to  the 

(fl)  2  Str.  1261.  (f)  Farteteue  t.  Jbbot,  p.  4/9. 

(6)  4  Ves.  160.  (/)  2  Vca.  &  B.  222. 

(c)  6  Ves.  186.  (g)  8  B.  &  Cr.  231. 

(rf)  Vol.  2,  p.  764.  (A)  5  B.  &  AM.  636. 
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death  of  the  devisee  in  the  lifetime  of  the  testator.  Clay^ 
ion  v«  Lowe  is  referred  to  in  Jarman's  Powell  on  De- 
vises (a),  as  shewing  the  effect  of  this  rule.  In  Fortes^ 
cue  V.  Abbott  (b),  it  was  taken  for  granted  by  all  parties, 
that  the  devise  was  of  an  estate  for  life  only,  and  the 
question  was,  whether  it  was  a  vested  or  a  contingent  re- 
mainden 

Mr.  James  Russell  and  Mr.  Hindes,  for  the  defendants, 
some  of  the  younger  children  of  Mary  Scowcroft. — Mary 
Scowcroft  took  only  an  estate  for  life,  with  remainder 
to  her  children  in  fee.  It  is  contended  as  one  point  that 
those  children  only  are  entitled  who  were  living  at  the 
death  of  their  mother ;  but  without  carrying  the  argument 
so  far,  it  may  be  sufficient  to  contend  that  Mary  Scow« 
croft  took  an  estate  for  life,  with  remainder  to  all  her 
children  as  a  class :  Billings  v.  Sandon  (c). — On  the  part 
of  these  defendants  similar  arguments,  as  to  the  distinc- 
tion  between  devises  of  real  estate  and  bequests  of  per- 
sonal estate,  as  those  urged  on  the  part  of  the  defendant, 
Charles  Bowen  Allen,  were  addressed  to  the  Court,  and 
the  same  cases,  and  also  Jeffery  v.  Honifwood  (cQ,  were 
relied  on. 

Mr.  Elderton,  for  one  of  the  younger  children,  contended 
that  Mary  Scowcroft  took  an  estate  for  life,  with  a  vested 
remainder  in  fee  to  such  of  her  children  as  were  living  at 
the  death  of  the  testator. 

Mr.  Campbellf  for  the  defendants  Mathias  and  Gwynne, 
the  trustees  of  the  plaintiff*,  Arthur  Bowen,  the  heir-at- 
law. — All  the  cases  cited  are  cases  which  were  decided  on 


(a)  Vol.  2,  p.  765.  243. 

(6)  PoUex.  479 ;  Sir  T.  Jones,         (r)  I  Bro.  C.  C.  393. 
79;    Feamc's  Contingent  Rem.         (</)  4  Madd.  398. 
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1837.  their  own  special  circumstances.  It  is  admitted  in  all  the 
cases,  that  the  words  'Mn  case  of  death"  are  ambiguous. 
In  GaUand  v.  Leonard  (a),  the  property  was  entirely  per- 
sonaly  and  the  whole  interest  in  the  personal  estate  was 
conferred  by  the  will  on  the  tenant  for  life.  The  words 
in  case  of  the  death  were  held  to  mean,  not  the  death  of 
the  testator,  but  of  a  prior  tenant  for  life.  The  circum- 
stances of  that  case  have  no  application  to  the  present. 
[^AldersoHf  B. — Is  there  not  a  fallacy  in  arguing  that,  be- 
cause an  indefinite  devise  of  land  is  construed  a  devise 
for  life  only,  that  such  was  the  intention  of  the  testator? 
The  probability  is,  that  in  all  these  cases  the  testator 
meant  what  is  generally  understood  by  the  words  used  by 
him.  In  nine  cases  out  of  ten,  as  to  personal  estate,  the 
construction  is  according  to  the  testator's  intention ;  but 
on  the  contrary  with  regard  to  real  estate.]  This  case 
is  not  attempted  to  be  argued  on  the  intention  of  the 
testator,  but  on  the  legal  construction  of  the  words  used ; 
and  the  intention  must  be  considered  to  have  been  accord- 
ing to  the  legal  construction.  [^Alderson^  B. — ^The  first 
point  is,  whether  the  devise  extends  to  all  four  devisees. 
The  will  contains  a  passage,  following  the  devise,  to  which 
my  attention  has  not  been  called.  The  passage  to  which 
I  allude  is  this : — ''  Observing,  first,  that  my  dear  father, 
William  Bowen,  sen.,  Esq.,  is  entitled  to  raise  the  sum 
of  2,000/.  sterling,  by  mortgage  or  otherwise,  according 
to  a  bond  or  deed  executed  by  me  to  him  on  the  15th 
day  of  April,  1802,  for  that  purpose/'  I  presume  that 
this  was  a  charge  upon  the  whole  estate.]  If  one  part 
of  the  will  may  be  read  in  a  parenthesis,  so,  unquestion- 
ably, may  this.  The  whole  effect  of  the  passage,  bow* 
ever,  is  merely  to  notice  the  charge,  and  that  the  devisees 
are  to  take  subject  to  this  charge,  as  also  to  the  prior 
estate  for  life  of  the  testator's  father.    The  rule  dedu- 

(d)  1  Swanst  161. 
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cible  from  all  the  cases  seems  to  be^  that  where,  from 
the  general  context  of  the  will^  it  may  be  collected  that 
the  testator  in  using  the  terms  **  in  case  of  the  death"  of 
a  legateCi  intended  that  the  legacy  should  go  over  upon 
his  decease,  whenever  it  might  happen^  then  the  words 
denoting  a  contingency  should  be  rejected,  and  a  vested 
interest  be  presumed.  The  rule  is  so  stated  in  Roper 
on  Legacies  (a).  In  Slade  v.  Milner  (&),  there  was  an 
immediate  indefinite  gift,  and  therefore  of  an  absolute 
interest  In  Turner  v.  Moor  (c)^  the  legacy  was  to  A. 
absolutely,  "  or,*'  in  case  of  his  death,  to  his  issue ;  which 
was  a  clear  alternative  gift.  In  Billings  v.  Sandon  (d), 
the  words  used  were  the  same  as  in  the  present  case.  In 
Nowlan  v.  NeUigan  (e),  the  words  used  were  nearly  the 
same,  but  there  was  an  implied  trust  for  the  daughter.  All 
the  cases  were  cases  relating  to  personal  estate.  In 
Lord  Douglas  ▼.  Chalmer  (/),  which  was  also  a  case 
of  personal  estate,  the  bequest  was  to  A.,  and,  in  case  of 
her  decease,  to  her  children,  share  and  share  alike;  and 
it  was  held,  that  A.  took  an  estate  for  life,  with  remain- 
der to  her  children  absolutely.  In  all  the  cases,  where 
the  rule  of  substitution  has  been  adopted,  if  the  words  used 
had  been  the  same  which  are  to  be  found  in  the  present 
case,  it  would  have  been  held  that  there  was  a  clear 
remainder.  In  either  case,  whether  there  be  a  substitu- 
tion or  not,  the  estate  devised  is  only  of  an  estate  for  life. 
The  meaning  of  substitution  is,  to  substitute  some  person 
for  another  person  to  whom  the  estate  has  been  previously 
devised,  and  for  the  same  estate,  and  not  to  devise  the 
estate  to  one  for  life,  and  then,  in  case  of  the  death  of 
that  person,  to  give  it  to  another  for  a  larger  estate.  It 
has  been  argued,  that  the  words  **  in  case  of  their  de- 

(a)  Vol.  1,  p.  524, 3rd  edit.  {d)  I  Bro.  C.  G.  393. 

(()  4  Madd.  144.  (0  Id.  490. 

(c)  6  Vc8.  657.  (/)  2  Vcs.  jun.  501. 
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^*^  mise"  apply  to  all  the  brothers  and  sisters;  and  this  has 
been  put  upon  the  principle  ofequality.  The  devise,  how- 
ever, to  the  two  brothers  in  the  will  is  totally  separate  from, 
and  unconnected  with,  the  devise  to  the  two  sisters,  and  the 
words  used  are  different  in  each  devise ;  and  there  is  a 
distinct  sentence  between  the  two  devises.  The  construe- 
tion  contended  for  would  be  contrary  to  the  rule  of  gram* 
matical  construction,  which  is  to  refer  the  words  "  in  case 
of  their  demise"  to  the  last  antecedent,  that  is,  the  two 
sisters  to  whom  he  had  given  the  one-third,  that  is,  the 
one-sixth  each.  In  Chalmers  v.  Storil  {a),  in  case  of  the 
death  of  the  wife,  the  portion  of  the  wife  was  directed  to 
devolve  on  the  children  equally.  That,  also,  was  the  case 
of  personal  estate ;  there  being  no  devise  of  real  estate. 
There  is  a  total  distinction  between  this  and  WibFs 
case.  In  that  case,  the  devise  was  to  A.  and  his  children, 
or  issue ;  in  the  present  case,  the  words  are«  "  to  the 
children  and  their  heirs."  This  distinction  was  taken 
in  Ives  v.  Legge  (6),  and  the  principle  was  acted  upon  in 
Jeffery  v.  Honywood  (c).  It  has  also  been  contended, 
that,  as  Arthur  takes  an  estate  in  fee,  Peregrine  takes 
an  estate  in  fee  likewise,  because  the  devise  is  of  one 
third  part  each,  share  and  share  alike ;  but  that  construc- 
tion cannot  arise  until  the  fact  is  obtained  that  Arthur 
takes  the  fee  as  the  heir-at-law.  It  was  not  the  intention 
of  the  testator  to  die  intestate :  he  did  not  anticipate  the 
uniting  of  the  fee  in  Arthur,  as  heir-at-law,  with  the  estate 
for  life  which  he  devised  to  him.  Forteseue  v.  Abbott  does 
not  bear  upon  the  present  case.  In  Goodtiile  v.  Ed" 
monds  (d),  the  Court  excluded  the  strained  construction 
now  sought  to  be  put  on  the  words  "  share  and  share 


(a)  2  Ves.  &  B.  220.  (c)  4  Madd.  398. 

(6)  Feame  on  Contingent  Re-         (<Q  7  Term.  Rep.  675. 
mainders,  377* 
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alike/'  In  Dickens  ▼.  Marshall  (a),  the  question  was,  whe-  1837* 
ther  the  parties  took  as  joint  tenants,  or  tenants  in  common. 
That  case,  however,  excludes  the  construction  attempted 
to  be  put  on  the  words  *^  share  and  share  alike/'  In  that 
case  it  was  also  held,  that  the  devisees  took  estates  for  lifCf 
although  one  of  them,  as  in  the  present  case,  was  also  the 
heir-at-law.  So  also,  in  Pettywood  v.  Cook  (&),  under  a  de- 
vise of  three  houses  to  the  testator's  wife  for  life,  with  re- 
mainder, as  to  one  house,  to  each  of  the  testator's  children 
in  fee,  and  with  a  clause  that,  if  any  of  them  should  die 
without  issue,  the  survivors  should  enjoy  totam  illam 
partem  equally  between  them,  it  was  held,  that  these 
words  gave  the  survivors  an  estate  for  life  only. 

Mr.  Hodgson,  in  reply. — Admitting  that  the  cases  cited 
on  the  part  of  James  Scowcroft,  the  elder,  are  cases  of 
personal  estate  only,  still  it  is  contended  that  no  substan- 
tial  distinction  exists  in  this  case  between  a  bequest  of 
personal  estate  and  a  devise  of  real  estate.  It  has  been 
argued  on  the  other  side,  that  an  indefinite  gift  of  land  is 
a  gift  of  an  estate  for  life  only,  but  this  is  not  quite  accu- 
rate. It  is  true  the  devisee,  according  to  the  construction 
of  law,  takes  for  life  only,  but  that  is  not  according  to 
the  intention  of  the  testator.  All  the  Judges  have  la- 
mented this,  and  a  clause  is  inserted  in  Lord  Langdale's 
bill  for  altering  the  law  in  this  respect  (c).  This  rule  of  kw 
seems  to  have  been  arrived  at  in  modern  times.  There  is 
an  obvious  distinction  between  a  gift  after  the  decease  of 
the  devisee,  and  a  gift  in  case  he  should  die.  In  King  v. 
Taylor  {d)  the  case  of  Nowlan  v.  Nelligan  was  discussed, 
and  in  that  case  a  clause  of  survivorship  between  two 


(a)  1  Cro.  Eliz.  330..  c.  26,  s.  23. 

(6)  Id.  52.  (M)  5  Ves.  186. 

(c)  See  Stat.  7WiU,4&l  VUt. 
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1837.  legatees,  if  either  of  them  should  die^  was  confined  to  a 
case  of  lapse,  and  did  not  prevent  the  legacies  vesting.  In 
the  present  case,  as  in  King  v.  Taylor^  all  that  the  testator 
intended  was  to  guard  against  a  lapse  by  the  death  of  the 
legatee  in  his  life  time*  What  could  the  testator  mean 
by  the  words  "  in  case  of  their  demise."  If  he  meant  after 
their  death,  then  there  would  be  a  gift  to  the  childreOi 
not  by  construction,  but  by  express  words :  there  is  no- 
thing in  the  will  to  shew  that  he  meant  any  thing  more 
than  to  guard  against  a  lapse.  If  so,  the  gifts  are  clearly 
alternative  gifts.  Words  of  inheritance  are  annexed  to 
the  gift  to  the  children,  which  demonstrate  an  intention 
to  disinherit  the  heir  in  one  case,  and  why  should  not  the 
same  principle  apply  to  the  other.  It  has  never  been  de- 
cided that  the  rule  of  law  applies  to  personal  estate  only. 
To  which  of  the  devises  do  the  words  of  inheritance  ap- 
ply? It  has  been  said,  that  according  to  grammatical 
construction,  they  must  be  confined  to  the  last  antecedent, 
the  devise  to  the  two  sisters,  but  this  is  begging  the  ques- 
tion. There  are  various  devises  throughout  the  will,  and 
the  words  **  in  case  of  their  demise"  apply  just  as  forci- 
bly to  the  whole  of  the  devises  as  to  one  of  them.  The 
reference  to  the  charge  in  favour  of  his  father  shews  also 
that  the  testator  had  the  whole  of  the  estate  in  his  contem- 
plation. All  the  devises  are  alternative  devises;  there  is  no 
distinction  in  the  shares,  and  the  devises  operate  to  gire 
a  fee  to  all  the  devisees.  As  to  fVilcTs  case,  the  rule 
there  laid  down  is,  that  if  A.  devises  lands  to  B.  and  to 
his  children  or  issues,  and  he  hath  not  any  issue  at  the 
time  of  the  devise,  the  gift  is  an  estate  tail ;  this,  however, 
is  contrary  to  the  intention  of  the  testator,  for  the  gift  i> 
immediate. 

With  respect  to  Peregrine's  share,  it  must  necessarily 
be  assumed  that  the  testator  knew  that  the  devise  to  Ar- 
thur would  have  no  operation,  but  that  he  would  take 
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in  his  character  of  heir-at-law ;  and  by  the  gift  to  Pere- 
grine in  the  same  terms  as  the  gift  to  Arthur,  he  must 
have  intended  that  Peregrine  should  take  in  the  same 
manner,  as  he  must  be  assumed  to  have  known  that  Ar- 
thur would  take.  With  regard  to  the  shares  given  to 
Lucy  and  Mary,  a  clear  difference  exists,  one  being  tenant 
in  tail,  the  other  tenant  for  life ;  the  remainder  in  the  one 
case  is  clearly  vested,  in  the  other  contingent. 

Alderson,  B. — In  this  case  I  have  considered  the  will     Dee,  li/* 
of  the  testator,  and  the  points  submitted  in  the  argument 
to  me. 

The  testator,  by  his  will,  bequeaths  to  his  brothers 
Arthur  (his  heir-at-law)  and  Peregrine,  one-third  part 
each,  share  and  share  alike,  of  the  lands  and  premises  in 
Prendergast  and  Ambleston,  and  the  other  remaining  third 
part  of  the  said  lands  to  his  sisters,  Mary  and  Lucy,  share 
and  share  alike,  making  a  sixth  part  to  each  ;  and  then 
(he  adds),  '*  And  in  case  of  their  demise,  I  will  and  be- 
queath their  respective  shares  or  proponions  to  be  equally 
divided  amongst  their  children  or  their  lawful  heirs.*'  In 
the  latter  part  of  his  will  he  also  bequeaths  the  whole  of 
his  personal  estate,  subject  to  his  legacies,  to  his  brother 
Peregrine. 

Now,  on  this  will,  several  questions  have  been  made,  but 
I  do  not  purpose  to  consider  them  in  the  order  in  which 
they  were  made,  because  a  more  simple  course  seems  to 
me  to  be  to  state  the  view  I  take  of  the  will. 

In  the  first  place  it  seems  to  me  that  the  words  '*  in 
case  of  their  demise  "  are  only  applicable  to  the  devise  to 
the  two  sisters,  and  have  no  reference  to  the  previous  de- 
vise to  Arthur  and  Peregrine.  The  consequence  is,  that 
the  question  as  to  Peregrine  depends,  in  my  judgment,  on 
the  first  devise  alone — and  there  being  no  words  of  in- 
heritance^ I  think  he  only  took  an  estate  for  life.    The 
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words  share  and  share  alike  in  a  devise  to  him,  jointlj  with 
the  heir-at-lawy  were  relied  on.  But  I  think  these  words 
insufficient.  There  were  similar  words  in  Doe  ▼.  Edmunds, 
and  Dickens  v.  Marshall,  but  they  were  held  insufficient; 
and,  besides,  in  this  case  the  testator,  in  the  subsequent 
devise,  construes  these  very  words  by  the  words  ''making 
one-sixth  part,"  which  have  reference  only  to  the  extent 
of  land  given,  and  not  to  thequantity  of  estate.  It  issud 
that  the  intention  must  have  been  to  leave  both  brothers 
an  equal  interest.  That  may  be  so,  but  I  cannot  act  upon 
a  mere  conjecture,  which,  even  as  a  conjecture,  is  shaken 
by  the  next  bequest  of  the  whole  personalty  to  Peregrine 
alone,  which,  for  aught  I  can  tell,  may  have  been  the  way 
in  which  the  testator  intended  the  equality  to  arise. 

I  think,  therefore,  that  Peregrine  took  an  estate  for  life 
only  in  one-third  part. 

Secondly,  as  to  the  estates  given  to  the  sisters.  The 
question  is,  what  meaning  is  to  be  given  to  the  words  "in 
case  of  their  demise."  Mr.  Hodgson  contended  that  these 
words  mean  "  in  case  of  their  demise  before  the  time  of 
my  decease,"  thereby  making  the  devise  to  the  children 
and  their  heirs  a  substitution  for  the  devise  to  the  parents. 
And  if  so,  there  is  good  ground,  no  doubt,  for  contend- 
ing that  the  intention  was  to  give  to  the  parents,  as  weB 
as  to  the  children,  a  fee  simple. 

Many  cases  to  this  effect  were  cited ;  but  they  were  all 
cases  of  personal  property,  and  no  case  has  been,  or  I 
believe  can  be  cited,  in  which  such  a  construction  has  be^ 
applied  to  a  devise  of  land.  There  is  an  obvious  distinc- 
tbn  between  the  two.  A  bequest  of  personal  estate  to  A., 
gives  him  the  whole  interest — a  devise  of  land  to  A, 
gives  him  only  a  life  interest.  In  the  former  case, 
therefore,  the  words  "  in  case  of  their  demise  **  preceding 
a  bequest  over,  cannot  well  have  their  proper  effect  except 
by  considering  them  as  applicable  to  a  bequest  over  as  a 


COURT  OF  EXCHBQUER.  661 

substitution  for  the  previous  gift,  in  case  the  party  to  whom  1837. 
it  is  given  should  not  survive  the  testator.  But  in  the 
case  of  land^  the  most  natural  meaning  of  the  words,  (which 
seems  to  me  to  be  **  after  their  demise/')  may  very  reason- 
ably have  its  full  effect.  In  reading  this  will,  therefore,  I 
think  I  ought  to  give  that  meaning  to  the  words  used  by 
the  testator ;  and  then  there  is  no  doubt  that  the  Master 
is  right  in  coming  to  the  conclusion  that  Mary  Allen  took 
an  estate  for  life  in  one-sixth,  with  remainder  to  her 
children  in  fee  as  tenants  in  common,  and  that,  in  the  events 
which  have  happened,  Charles  B.  Allen  is  entitled  to 
three-tenths  thereof,  James  Scowcroft,  jun.,  to  two-tenths, 
and  the  other  children  to  one-tenth  each. 

Lastly,  as  to  Lucy  Bowen's  share.  It  was  contended 
as  to  this,  that  she  took  an  estate  tail,  having  no  children 
at  the  time  of  the  testator's  death*  But  I  think  this  is 
not  so,  and  that  it  is  distinguishable  from  WikTs  ease  on 
the  same  grounds  as  were  taken  by  Sir  John  Leaeh^  in  Jef" 
fery  v.  Honywood.  Indeed,  on  this  part  of  the  case, 
Jeffery  v.  Honywood  seems  precisely  in  point. 

I  think,  therefore,  that  in  this  part  of  the  case  also,  the 
Master  has  drawn  a  right  conclusion  from  the  will. 

All  the  exceptions,  therefore,  must  be  overruled. 
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Dec.  Ui,  4tkf  GrENFELL  f?.  G1RDLE8TONE. 

6M,  Ibth. 

UponabiUflled  In  Eastcr  Term,  1805,  the  plaintiff  and  the  late  Dr. 
creditor  one'day  Hughes,  as  executors  of  the  will  orXhomas  Williams,  Esq., 
8'&4  ^iwT  ^*^®  ^^  Llaniclam,  in  the  county  of  Anglesey,  obtained  and 
e.  27,  came  into  entered  up  a  judgment  in  the  Court  of  King's  Bench 
obtain  tiie  bene-  against  Thomas  Grindley  for  the  sum  of  8^375/.  and  cost*, 
entered  ut^wT  ^^'^^^'  judgment  was  duly  docketed.  At  the  time  of  en- 
docketed  28       tering  up  this  judgment,  Grindley  was  seised  in  fee  of 

yean  ago,  since  , 

which  time  it  two  estates  in  the  county  of  Carnarvon,  and  several  estates 
thatlheCTSitor  '^^  ^'^^  county  of  Anglesey.  The  estates  in  Carnarvon- 
had  taken  any     gj, j,g  ^gpg  gubject  to  a  mortgage  to  one  William  Casson  for 

atepa  to  enforce  •'  . 

payment  of  bia  800^,  which  was  secured  by  an  indenture  of  demise,  dated 

BtU,  that  the  the  5th  of  August,  1804,  for  the  term  of  500  years.     The 

Urred  of'au  o^hcr  estates  were  subject  to  a  mortgage  to  a  Mr.  Roberts 

equitable  re-  for  the  term  of  500  years,  under  an  indenture  of  demise. 

IJef  by  lapae  of      ,        ,  .     ,  ^^^  ^  ^ 

time  alone,  in-     dated  in  1802. 

iTqu«ri!lr^  Oil  the  30th  of  November,  1805,  Grindley  agreed,  by 
fcciViTof'the'  **''^'^'®^  '"  writing,  to  sell  two  of  the  estates  to  Robert 
Judgment  cottid  Morrls,  as  agent  for  William  Alexander  Madocks,  for 
presumed.  1,120/.;  and  he,  on  the  same  day,  and  in  the  same  roan- 
flled^by  awedi.  "®"''  agreed  to  sell  two  others  of  the  estates  to  W.  A.  Ma- 
tor  to  enforce  a  docks  for  4,130/.  These  agreements  comprised  both  the 
28  years' ttand-  estates  in  Carnarvonshire.  At  the  time  of  this  trans- 
til^'in  onier"to  action,  notice,  in  writing,  of  the  judgment  for  3,37 5il, 
"****^don  i^Tt  ^**  served  by  the  plaintiff  on  Morris,   as  the  agent  for 

the  judgment       Madocks. 

had  been  Mtis-  c<    ■  i  •  t 

fled,  gave  evi-         Subsequently  to  these  agreements,  another  agreement 

dence  of  the  in- 
solvency of  his 

debtor  during  the  greater  part  of  that  period: — Held,  that  such  evidence  would  not  avail  the  plain- 
tiff against  the  unexplained  fact  of  his  not  having  sooner  attempted  to  enforce  the  Judgment,  and 
that,  to  obtain  relief  in  equity,  he  was  bound,  under  the  circumstances,  to  shew  to  demonstratioa 
that  the  judgment  had  been  satisfied. 

StmbU,  that  since  the  stat.  9  Geo,  4,  c  14,  an  acknowledgment  of  the  debt  by  the  debtor  to  a 
third  person  is  not  sufficient  to  take  the  case  out  of  the  Statute  of  Limiutions. 

Where  the  records  of  certain  proceedings  in  a  Welch  court  of  judicature  had  by  an  order  im- 
properly obtained  in  this  Court  been  depMited  with  an  officer  of  this  Court: — Held,  neverthelcasy 
that  tbey  were  to  be  deemed  to  be  in  the  proper  custody  until  the  order  to  obtained  ahonld  b* 
reidnded. 
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respecting  the  same  premises,  bearing  date  the  13th  of        1837- 
December,  1806,  was  executed  by  Grindley  and  Madocks.     ^^^^^j^ 
By  this  document  it  was  stipulated  that  the  conveyances  v- 

should  be  prepared,  on  behalf  of  both  parties,  by  Mr. 
Shadwell ;  that  a  proper  abstract  of  title  should  be  fur- 
nished on  or  before  the  30th  of  December ;  that  all  mort- 
gagees and  other  proper  parties  should  join  in  the  con* 
veyances ;  and  that  the  premises  should  be  conveyed  on 
or  before  the  Ist  of  February  following,  when  the  re- 
mainder of  the  purchase  money  should  be  paid.  The 
agreement  then  contained  the  following  clause: — "And 
the  said  Samuel  Grindley  agrees  that  the  said  conveyance 
shall  contain  all  proper  and  necessary  covenants  for  the 
title  to  the  said  farm  and  hereditaments ;  and  he  declares 
and  engages  that  the  incumbrances  now  affecting  the  same 
are  the  following  only,  which  are  to  be  paid  out  of  the 
said  purchase  mon^v,  and  the  mortgage  assigned  to  the 
aaid  William  Alexander  Madocks,  or  a  trustee  nominated 
by  him,  on  or  before  the  1st  day  of  February  next: — To 
the  executors  of  the  late  Thomas  Williams,  Esq.,  about 
1,300/.^  and  interest  from  April,  1804;  to  John  RobertSi 
of  Newsfynydd,  SOOL,  and  interest ;  to  Mr.  Casson,  600/., 
and  interest." 

By  indentures  of  lease  and  release  of  the  30th  and  31st 
of  March,  1810^  and  made  between  Grindley  of  the  first 
part,  J.  B.  Sparrow  (since  deceased)  and  the  defendants, 
H.  R.  Williams  and  John  Bradley,  of  the  second  part,  and 
the  several  other  persons,  creditors  of  Ghrindley,  who  should 
by  themselves  or  their  agents  execute  the  said  indenture 
of  release,  of  the  third  part,  it  was  witnessed,  that  for  the 
considerations  therein  mentioned,  Grindley  released  and 
conveyed  to  the  use  of  Sparrow,  Williams,  and  Bradley, 
and  their  heirs,  all  the  above  mentioned  estates,  subject  to 
all  leases  and  mortgages  or  annuities  affecting  the  pre« 
roisep,  upon  trust,  with  all  convenient  speed  to  sell  the 
same,  and,  after  payment  of  all  costs  attending  the  trusti 
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18V.  to  pay  off  s  ceitain  mortgage  therein  stated  to  Le  due  to 
QaiMf  Bfti*  Willii^n^  Harveyi  Esq.  (which  was  afterwards  satisfied^ 
•-  and  all  other  mortgages  and  annuities  affecting  the  pre* 

miaes,  and  pay  and  divide  the  clear  residue  of  the  pur* 
chase  monies  towards  payment  of  the  creditors,  parties  to 
the  said  indenture  of  release,  their  respective  executors, 
&c« ;  and  the  surplus,  if  any,  to  such  persons  as  Grindley 
should  appoint,  and  subject  thereto,  to  the  use  of  Grind- 
ley,  his  executors,  administrators,  and  assigns. 

Neither  the  plaintiff  nor  his  co-executor.  Dr.  Hughes, 
was  a  party  to  this  deed  of  trust 

Soon  after  the  execution  of  this  deed,  Grindley  died, 
leaving  his  son,  the  defendant,  Samuel  Grindley,  his  heir- 
at-law,  and  his  widow,  Sarah  Grindley,  his  administratrix. 

On  the  28th  August,  1810,  a  bill  was  filed  in  the  Court 
of  Great  Session,  by  the  creditors  under  the  trust  deed« 
against  Samuel  Grindley  the  son,  Sarah  Grindley,  and  the 
trustees,  preying  the  usual  accounts  of  the  intestate's  per- 
sonal estate  and  effects,  and  that  the  same  might  be  ap- 
plied in  payment  of  their  debts;  and  that,  if  necessary,  the 
real  estates  of  the  intestate  might  be  sold  for  that  purpose* 
Upon  the  cause  coming  on  for  hearing  on  the  1st  April, 
1811,  the  Court  directed  the  accounts  to  be  taken,  and  an 
inquiry  to  be  made  as  to  the  real  agitates  of  the  intestate, 
and  the  incumbrances  affecting  them  ;  and  on  the  19tb  of 
August,  in  the  same  year,  the  Registrar  made  his  report, 
stating,  amongst  other  things,  the  contracts  between 
Grindley  and  Madocks,  and  that  the  same  had  not  been 
completed ;  when  the  Court,  by  its  order  on  further  direc- 
tions of  the  same  date  as  the  report,  ordered  and  decreed 
that  the  trustees.  Sparrow,  Williams,  and  Bradley,  should 
be  at  liberty  to  complete  the  agreement  with  Madocks, 
and  receive  the  remainder  of  his  purchase  money.  Upoa 
Madocks  failing  to  complete  the  purchase,  pursuant  to 
this  order,  a  further  order  was  made  that  the  trustees 
should  be  at  liberty  to  file  a  bill  against  him.    They,  ac« 
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cordingly,  in  the  year  1815,  filed  their  bill  in  the  Court  of      ^J^^^ 
Great  Session  ugainst  Madocks,  to  compel  him  to  complete     gksnfbll 
the  contracts ;  but  it  appeared  that  he  was  then  out  of  the  q^^    "* 
jurisdiction  of  that  Court,  and  in  embarrassed  circum- 
stances, and  no  further  proceedings  were  bad  in  that  suit. 

All  the  estates  comprised  in  the  trust-deed  were  ulti- 
mately sold,  subject  to  existing  incumbrances,  and  the 
money  paid  to  the  creditors. 

While  these  proceedings  were  going  on  against  Grindley 
and  his  representatives,  it  appeared  William  Casson  was 
taking  steps  to  recover  the  800^.  due  upon  his  mortgage. 
For  that  purpose  he,  in  1808,  filed  a  bill  of  foreclosure 
against  Grindley,  which  was  afterwards  continued  against 
Madocks.  In  August,  1810,  Madocks  paid  off  this  mort- 
gage, and  took  an  assignment  of  the  mortgage  term  of  500 
years  to  a  trustee  for  himself.  Afterwards,  by  an  inden* 
ture  dated  the  28th  December,  1811,  he  granted  an  an-^ 
nuity  for  three  lives  to  Edward  Stone,  (since  deceased,)  on 
the  security  of  the  Carnarvonshire  estates,  on  which  occa- 
sion the  term  of  500  years,  so  held  by  Madocks'  trustee, 
was  assigned  to  the  defendant  Metcalfe,  in  trust  for  Stone. 
By  another  indenture  dated  the  1st  February,  181S,  Ma- 
docks granted  a  similar  annuity  to  James  Bellamy,  (since 
deceased,)  upon  the  security  of  one  of  the  estates  in  Angle-* 
sey.  Upon  that  occasion  Bellamy  paid  off  the  mortgage 
to  Roberts,  and  Roberts's  term  of  600  years  was  there-^ 
upon  assigned  to  a  trustee  in  trust  for  James  Bellamy. 

Madocks  died  in  1828,  without  having,  as  it  appeared, 
completed  his  contracts  to  purchase. 

The  annuities  having  become  in  arrear,  the  annuitants, 
or  their  representatives,  took  possession  of  the  lands  on 
which  the  annuities  were  secured.  At  the  time  of  the 
institution  of  this  suit,  the  interest  of  Edward  Stone  was 
represented  by  the  defendant  Girdlestone,  as  his  sole  exe- 
cutor;  and  that  of  Bellamy,  by  the  defendants  Girdlestone 
and  John  Bellamy. 

X  x2 
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1837.  The  biU^  which  was  filed;the  day  before  the  kte  Statute 

Orekfell      ^^  Limitations  (a)  came  into  operation,  alleged,  that  at  the 
«>  time  when  the  judgment  was  so  entered  up  against  Samuel 

Grindley  he  was  utterly  insolvent,  and  so  remained  until 
the  time  of  his  death ;  and  all  his  lands,  hereditaments, 
goods,  and  chattels,  were  so  mortgaged  and  incumbered, 
that  even  if  the  plaintiff  had  taken  out  execution  on  the 
judgment,  he  could  not  have  satisfied  it  by  taking  the  per- 
son or  property  of  Samuel  Grindley  in  execution*  The 
bill  also  charged  collusion  between  Madocks  and  the 
trustees,  whereby  the  latter  were  induced  not  to  take  the 
proper  proceedings  against  him;  and  further,  that  the 
plaintiff  was  wholly  unable  to  avail  himself  of  the  judg- 
ment at  law,  owing  to  the  legal  estate  in  the  premises  being 
outstanding  in  persons  wholly  unknown  to  the  plaintiff, 
who  acquired  such  legal  estate  before  the  judgment  ws8 
entered  up. 

The  bill  prayed  that  the  plaintiff  might  be  declared 
entitled  to  have  the  sum  of  3,375/.  so  secured  by  the 
judgment,  and  the  interest  thereon,  satisfied  out  of  the 
hereditaments  now  in  the  possession  of  the  defendanti 
Girdlestone  and  Bellamy,  and  out  of  the  purchase  monies 
for  the  said  hereditaments  received  by  the  trustees,  sub- 
ject however  so  far  as  regarded  the  Carnarvonshire  estates 
to  the  mortgage  of  800/.,  if  any  thing  remained  due  in 
respect  thereof;  but  if  the  Court  should  think  that  the 
plaintiff  was  bound  to  pay  what  was  due  in  respect  of  the 
mortgage,  then  that  he  might  be  at  liberty  to  redeem  the 
same,  and  having  so  done,  might  have  his  judgment 
satisfied  in  manner  before  mentioned.  The  bill  then, 
after  praying  various  accounts  against  the  annuitants  and 
against  the  trustees,  prayed  that,  if  necessary,  this  bill 
might  be  deemed  and  taken  to  be  a  supplemental  bill  to 
the  creditors*  bill  in  the  Welch  Court 

(a    SUt.3&4  WiU.4,c.2J. 
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The  plaintiff  entered  into  evidence  of  the  insolvency 
and  embarrassments  of  Grindley  and  Madocks,  from  the 
time  the  judgment  was  entered  up  to  the  times  of  their  «. 

J         ,  OlRDLBBTOM£. 

respective  deaths. 

Upon  the  counsel  for  the  plaintiff  tendering  in  evidence 
the  proceedings  in  the  Welch  Court,  in  order  to  prove 
Grindley's  insolvency. 

The  counsel  for  the  defendants  objected  to  the  recep- 
tion of  such  evidence ;  first,  because  the  defendants  were 
not  parties  to  the  suit  in  Wales,  which  as  to  them  was  res 
inter  alios  acta;  and,  secondly,  because  the  documents 
did  not  come  out  of  the  proper  custody,  namely,  that  of 
the  plaintiff's  clerk  in  Court. 

For  the  plaintiff* — Upon  the  first  point,  there  is  no 
doubt  that  these  proceedings,  if  properly  proved,  are 
good  evidence  of  the  state  of  Grindley's  circumstances  at 
the  time  of  that  suit*  Upon  the  other  point,  this  is  a  sup- 
plemental suit,  and  the  documents  were  placed  in  the 
hands  of  the  plaintiff's  clerk  in  Court  under  an  order  of 
this  Court.  [Alderson,  B. — That  order  must  have  been 
improperly  obtained.  It  does  not  appear  that  the  pro- 
ceedings in  the  Welsh  suit  have  been  transferred  to  this 
Court  under  the  statute  (a).  How,  then,  can  they  be 
made  evidence,  except  they  come  out  of  the  custody  of 
the  proper  officer  of  the  Welch  court  ?] 

In  reply,  it  was  said  that  the  order  had  been  obtained  ex 
parte,  and  that  the  attention  of  the  Court  was  not  called 
to  the  circumstances  of  the  case. 

Aldbrson,  B. — The  object  of  this  evidence  is  to  pau- 
perize Grindley,  and  therefore  it  is  immaterial  whether 

(a)  11  Geo.  4&lWm.  4,  c.  70,  8. 14. 
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1837-        the  defendaots  are  or  are  not  to  be  considered  aa  parties 
^    """^      to  the  suit  in  Wales.    The  fact  of  a  suit  being  instituted 
••  against  a  party  for  the  purpose  of  administering  to  his  effects 

18  evidence  of  his  circumstances,  in  the  same  manner^  m 
cases  of  fraudulent  preference,  you  shew  that  writs  have 
been  issued  against  the  party  by  third  persons.  It  shews 
the  status  of  the  man.  Upon  the  other  point  I  have  no 
doubt,  as  at  present  advised^  that  the  order  as  to  these 
documents  was  one  which  the  Court  had  no  right  to  make. 
But  the  question  is,  whether,  though  the  order  has  been 
improperly  made,  the  documents  being  in  the  custody  of 
an  officer  of  this  Court  under  an  order  of  the  Court,  are 
not  in  the  proper  custody.  Upon  the  whole,  I  think  it  is 
not  like  the  case  of  documents  delivered  to  an  indifferent 
third  person.  Upon  inquiry,  I  find  that  under  an  order 
properly  obtained,  they  would  have  been  in  the  custody  of 
the  same  officer  who  now  produces  them ;  therefore,  until 
the  order  which  has  been  obtained  is  rescinded,  I  shall 
consider  them  as  coming  out  of  the  proper  custody. 

The  cause  then  proceeded  on  the  merits. 

Mr.  Boteler  and  Mr.  G.  Richards,  for  the  plaintiff. — ^It 
is  clear,  upon  the  evidence,  that  the  incumbrance  of  which 
the  plaintiff  claims  the  benefit,  was  subsisting  down  to 
6rindley*8  death  ;  that  it  is  now  subsi8ting,and  that  they 
who  claim  agamst  the  plaintiff  claim  with  full  notice  of  it. 
In  the  abstract  of  title  and  other  papers  delivered  to  Mr. 
Sbadwell,  there  is  distinct  notice  of  it,  and  those  papers 
came  from  the  hands  of  the  Bellamys.  The  copy  of  the 
agreement  of  1806,  which  is  also  in  their  hands,  expressly 
refers  to  it,  and  it  is  noticed  in  the  recitals  of  both  the 
annuity  deeds.  Those  deeds,  after  reciting  the  agree* 
ment  of  December,  1806,  go  on  to  say,  that  shortly  after 
the  agreement,  Madocks  was  let  into  possession,  but 
that  no  conveyance  bad  been  made  to  him  by  reason  of 
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some  of  the  claiais  remaining  unsettled*  The  clailns  re-  1837* 
ferred  to  could  only  be  the  debt  to  Williams's  executors,  ^^^^^^^ 
because  the  others  had  been  paid.  Being  thus  affected 
with  notice  of  the  incumbrance,  the  legal  estate  which 
the  defendants  have  got  in  for  their  protection  utterly 
fails  them.  A  legal  estate,  without  notice  of  an  existing 
incumbrance,  is  something ;  but  of  what  value  is  a  legal 
estate  with  notice?  But  then  the  defendants  rely  on  lapse 
of  time ;  and  they  set  up  that  defence,  not  for  the  purpose 
of  raising  a  presumption  that  the  claim  has  been  satisfied, 
but  as  an  absolute  bar.  The  view,  however,  which  the 
Courts  take  of  cases  of  this  nature,  is  this-^that  after  the 
lapse  of  twenty  years,  satisfaction  will  be  presumed  in  the 
absence  of  circumstances  tending  to  rebut  the  presump- 
tion. But  insolvency  on  the  part  of  the  debtor  destroys 
the  presumption  arising  from  lapse  of  time.  In  Fladang 
V.  Winter  (a).  Lord  Eldon  said,  that  taking  that  to  be  a 
case  of  presumption,  it  might  be  met  by  evidence  to 
satisfy  a  jury  that  the  debtor  had  not  the  opportunity,  or 
the  means  of  paying ;  and  his  Lordship  referred  to  Wynne 
V.  Waring  (6),  as  an  authority  for  the  principle  now  con- 
tended for.  Now,  here  it  is  clear,  that  both  Grindley 
and  Madocks  were  in  insolvent  or  embarrassed  circum- 
stances, from  about  1808  to  the  time  of  their  respective 
deaths.  In  1810,  Orindley  makes  over  all  his  property  to 
trustees,  and  no  distribution  has  ever  taken  place  amongst 
his  creditors.  Previously  to  that,  a  bill  of  foreclosure  had 
been  filed  against  him,  which  he  was  unable  to  answer. 
That  mortgage  was  afterwards  satisfied  by  Madocks,  but 
the  pa3rment  of  it,  and  other  matters,  involved  him  in 
difficulties  which  ended  in  his  insolvency.  It  is  strongly 
in  the  plaintiff's  favour,  that  Madocks,  by  whose  band 
the  money  was  to  be  doled  to  him,  never  could  specifically 
perform   the   agreement  out   of  which   the  money  was 

U)  19  Ves.  196,  200.  (6)  Id.  197,  cited. 
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1837.  ravaUe.  The  plaintiff  could  not  proceed  personally 
against  the  parties,  while  a  decree  was  pending  in  the 
Welch  court,  nor  against  the  land  white  there  was  a 
mortgage. 

Sir  Ckarles  WethereU,  Mr.  Girdlesione,  and  Mr.  Met- 
taffe,  for  the  defendants,  Girdlestone,  John  Bellamy,  and 
Metcalfe. — ^A  judgment-creditor  coming  into  equity  must 
be  able  to  prove  that  he  has  used  due  diligence  to  en- 
force his  legal  claims.  It  is  for .  this  reason  that  a  judg- 
ment-creditor, seeking  equitable  relief  against  the  per* 
aonal  estate  of  his  debtor,  must  shew  that  he  has  taken 
out  execution  under  the  judgment :  AngeU  v.  Draper  (a), 
Skhley  ▼.  WaiU  (ft).  In  this  case,  there  has  been  a  failure 
both  of  legal  and  equitable  diligence  on  the  part  of  the 
creditor.  By  his  own  shewing,  this  bill  ought  to  have 
been  filed  thirty-two  years  ago ;  and  the  long  delay  which 
has  arisen,  gives  ground  for  suspicion  that  the  proceedings 
under  the  judgment  were  waived  in  order  to  accommo- 
date Madocks.  His  being  allowed  to  retain  part  of  the 
purchase  money  for  payment  of  the  incumbrance,  ia 
strong  to  shew  that  the  plaintiff  meant  to  substitute  his 
personal  credit  for  the  security  of  the  judgment.  Sup- 
posing, however,  that  such  was  not  the  case,  the  subse- 
quent embarrassed  circumstances  of  Madocks  would 
rather  be  a  reason  for  activity  than  for  laches  on  the  part 
of  the  plaintiff,  and  bis  failure  in  that  respect  would  be  a 
sufficient  ground  for  dismissing  the  bill.  We  do  not 
decline  an  issue,  but  if  an  issue  were  directed,  it  is  im- 
possible to  distinguish  between  this  case  and  WilUams  v. 
Gorges  (c),  where,  under  very  similar  eircumatances. 
Lord  EUemboramgk  directed  the  jury  to  presume  that  the 
judgment  bad  been  satisfied. 

It  ia  submitted,  however,  that  the  Court  will  dismiss  this 

{•)  I  Vera.  399.  (A)  3  Atk.  200.  (c)  1  Cmp.SlJ, 


GlRDLBSTONI. 


COURT  OF  EXCHEQUER.  671 

bill.  The  defendants  are  in  the  situation  of  mortgagees,  1837. 
under  terms  of  years  antecedent  to  the  plaintiff's  judg-  "  ' 
roent.  It  is  said  that  they  are  not  entitled  to  the  benefit 
of  those  terms,  because  they  took  the  annuities^  with 
notice  of  the  judgment.  One  ground  of  defencci  however, 
is  entirely  distinct  from  the  question  of  notice ;  because 
ve  say  that  the  plaintiff*  shews  no  case  to  entitle  him  to 
stand  in  a  court  of  equity,  and  ask  to  redeem  us  at  all; 
and  therefore  although,  directly,  we  could  not  sustain  our 
claim  by  reason  of  notice,  yet  we  have  a  right  to  displace 
the  plaintiff*  altogether.  The  questions,  in  fact,  are  two : 
First,  whether  the  plaintiff*  has  established  that  be,  as  such 
a  judgment-creditor,  had  a  right  to  file  a  bill  for  redemp- 
tion; and,  secondly,  if  he  had,  whether  his  remedy  is  not 
lost. 

Upon  the  first  pointy  it  is  clear,  that  the  plaintiff^ must 
shew  what  creates  a  lien  on  the  lands  sought  to  be  eff*ected. 
Now,  there  is  no  evidence  that  the  judgment  has  been 
docketed.  All  that  is  proved  is,  that  the  copy  of  the 
judgment  used  in  evidence,  as  compared  with  the  original 
judgment  roll,  is  correct.  But  this  comparison  is  no  proof 
of  the  docketing,  for  the  roll  and  the  docket  are  distinct 
things.  The  judgment  debt,  therefore,  as  proved,  is  not 
such  as  to  give  the  plaintiff's  a  lien.  Again,  the  plaintiff 
has  not  taken  proper  steps  to  keep  alive  the  judgment,  so 
as  to  bind  the  beir.  The  writ  of  scire  facias  is  directed 
to  Grindley's  administratrix  only,  and  calls  upon  her  to 
shew  cause  why  the  plaintiff  should  not  have  execution  of 
the  goods  and  chattels  of  the  deceased  debtor.  How  can 
that  be  binding  Grindley's  heir?  The  authorities  establish 
that  the  first  step,  in  these  cases,  is  to  sue  out  a  writ  of 
scire  facias  against  the  personal  representatives  of  the 
debtor,  and  upon  a  return  of  nihil,  then  to  sue  out  a  writ 
against  the  heir  or  ierre  tenant :  1  Wms.  Saund.  4th 
ed.  p.  6  c.  note  (4) :  p.  72  b.  note  (1)  3;  p.  72  m. ;  72  n. 
But  nothing  of  that  sort  has  been  done  in  this  case ;  and, 
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1837.         therefore,  even  if  the  debt  was  originally  a  go^d  judgment 
^1    "     ^       debt,  the  plaintiff  has  done  nothing  to  bind  the  lands  at 
V.  law.    How  then,  supposing  Roberts's  or  Casson's  mort- 

"  '  gage  to  be  in  existence,  can  the  plaintiff  have  a  right  to 
redeem  them  ?  He  has  done  nothing  to  shew  that  he  has 
such  a  lien  as  gives  a  subsequent  incumbrancer  a  right  to 
redeem  a  prior ;  and  that  being  so,  he  can  have  no  claim 
against  the  defendants,  who  are  protected  by  the  ^assign- 
ment of  the  mortgage  terms. 

Then  as  to  the  question  of  lapse  of  time.  Length  of 
time  operates  two  ways ;  either  as  an  absolute  bar  to  the 
party  claiming,  or  as  an  ingredient  in  the  question  whether 
satisfaction  of  the  claim  shall  be  presumed.  The  assign- 
ment of  Roberts's  term  to  the  defendants  was  a  mortgage 
title ;  and  if  so,  the  defendants  cannot  be  in  a  worse  sitoa- 
tion  than  Roberts  himself  would  have  been  in.  It  is  clear, 
that  undisturbed  possession  by  a  mortgagee  for  twenty 
years  is  a  bar  to  the  right  of  redemption.  The  law  upon 
this  point  is  well  laid  down  by  Sir  Launeelot  ShaAoell,  in 
Ashton  V.  MUne  («).  **  A  court  of  equity  "^he  says,  •*  re- 
gards more  the  antiquity  of  possession  by  the  defendant, 
than  the  novel  accruer  of  title  to  the  plaintiff;  and  will  not 
interfere  against  a  person  who,  claiming  by  a  mortgage 
title,  has  been  in  possession  more  than  twenty  years  with- 
out having  recognized  the  right  to  redeem.**  Now,  here 
it  is  not  attempted  to  be  alleged,  that  from  the  year  1805 
to  the  30th  of  December,  1838,  the  day  before  the  late 
statute  (A)  came  into  operation,  a  single  step  was  taken 
by  the  judgment  creditor  to  assert  his  right.  In  1805, 
when  the  purchase  is  made  by  Madocks,  no  proceed- 
ings are  taken  to  enforce  the  judgment,  but  the  plain- 
tiff is  satisfied  with  merely  giving  a  notice  of  his  claim  to 
the  agent  of  Madocks.    Again,  when  the  creditors'  suit 

(a)  6  Sim.  378. 
(6)  Sut.  3  &  4  WUi.  4,  c.  27.    See  ante.  Vol.  1,  p.  436. 
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is  instituted  in  1810,  no  advantage  is  taken  of  it  by  the         1837. 
plaintiff.  It  may  be  said,  that  having  a  judgment,  he  bad      ^    ' 

no  occasion  to  resort  to  the  suit.    But  that  argument v. 

cannot  avail  a  creditor  who  uses  such  delay.  If,  by  the 
decree  in  that  suit,  it  appears  that  Grindley's  property 
was  not  suiBctent  to  pay  his  debts,  and  the  plaintiff  still 
fails  to  come  in  and  enforce  his  claim,  that  circumstance 
strengthens  the  argument  arbing  From  lapse  of  time. 
Again,  as  soon  as  the  plaintiff  knew  of  the  arrangement 
between  Madocks  and  Orindley  as  to  the  1,3001.,  why  did 
he  not  make  his  judgment  available  at  law  or  in  equity, 
and  raise  the  money,  subject  to  the  two  mortgages  ?  Be- 
sides, by  pursuing  that  course  (supposing  his  claim  to  be 
valid)  he  could  not  have  deprived  the  defendants  of  that 
equity  of  which  he  now  deprives  them,  namely,  a  right  of 
contribution  from  the  owners  of  the  other  estates.  A 
court  of  equity  would  have  said,  you  shall  not  select  any 
of  the  estates  for  the  enforcement  of  your  claims,  but  you 
shall  raise  the  money  pari  passu  out  of  all  the  estates. 
Reverting,  however,  to  the  main  question,  it  is  clear  that 
the  insolvency  of  the  debtor  in  this  case,  will  not  be  suf- 
ficient to  counterbalance  the  general  rule  of  equity,  by 
which  the  claims  of  a  creditor,  who  sleeps  upon  his  rights 
for  more  than  twenty  years,  is  held  to  be  absolutely  barred, 
or,  at  least,  is  presumed  to  be  satisfied.  Campbell  v. 
Graham  (a). 

Mr.  Simpkinsan  and  Mr.  Duckworth  for  the  defend* 
ants,  the  trustees. — The  case,  as  opened  by  the  plaintiff's 
counsel,  is  different  from  that  which  is  stated  in  the  bill 
The  case,  as  stated  in  the  bill,  does  not  proceed  upon  the 
agreement  of  December,  1806,  nor  b  there  any  attempt 
upon  the  pleadings  to  follow  specifically  the  money  which 
was  set  apart  for  payment  of  the  incumbrances.     It  is  a 

(a)  1  Rubs.  &  MyL  453. 
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1837.        common  bill  by  a  judgment  creditor  to  have  the  money 
^    '  raised  out  of  the  purchased  lands.    The  first  question^ 

«.  then  is,  as  regards   the  trustees,   what  posnble  equity 

*  the  plaintiff  can  have  in  respect  of  the  purchase  monies  of 
the  lands  sold  by  the  trustees.  This  demand  is,  not  thst 
the  judgment  may  be  satisSed  out  of  monies  in  the  hands 
of  trustees  in  possession  of  the  land,  but  out  of  monies 
which  have  in  fact  been  paid  to  the  creditors  under  the 
trust  deed,  and  expended  by  them  in  the  purchase  of 
other  lands.  There  is  no  privity  between  the  plsintiflT 
and  the  trustees.  He  may  have  a  claim  on  the  purchssed 
lands  but  not  the  monies.  The  deed  of  trust  only  extends 
to  parties  who  come  in  under  it;  and  when  the  trustees 
have  got  the  monies  and  paid  them  to  the  parties,  there  is 
an  end  of  it.  But  the  trustees  were  not  in  possession  of 
the  estate  at  the  filing  of  the  bill.  The  plaintiff  wss  no 
party  to  the  creditors'  suit  in  Wales,  and  it  is  impossible 
to  say  that  he  can  be  made  a  party,  by  means  of  a  supple- 
mental bill  filed  in  this  Court ;  though,  if  the  proceedings 
had  been  removed  here  in  the  first  instance,  it  might  have 
been  so. 

Again,  it  is  impossible  on  the  framing  of  this  bill,  snd 
even  independently  of  that,  for  the  plaintiff  to  institute  s 
claim  under  the  agreement  of  December,  1806,  to  which 
he  was  no  party.  That  was  a  mere  private  agreement 
between  two  other  persons,  as  to  how  he,  the  plaintiff, 
should  be  paid.  So  far  from  being  bound  or  considering 
himself  as  bound  by  that  agreement,  he  has  filed  a  bill 
inconsistent  with  it  and  against  it.  As  between  him  and 
the  parties  to  it,  he  is  a  mere  volunteer ;  there  is  no  ma- 
tuality  between  them,  even  supposing  the  terms  of  the 
agreement  were  more  precise. 

Lastly,  the  plaintiff  is  barred  by  length  of  time.  Upon 
this  judgment  of  1805  no  proceeding;  is  had  till  18SS.  It 
is  indeed  noticed  in  1806,  and  revived  against  the  perso- 
nal representative  of  Grindley  in  1821.    But  how  can  that 
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judgmeot  SO  revived  affect  the  lands  ofGriiidley?     It  is         1837- 
wild  to  contend  it.    [Alder son^  B. — It  leaves  thejudg-     qIPTl 
uient  as  of  1805.]    Then  the  question  is,  whetheri  inde-  o. 

pendently  of  the  doctrine  of  presumption,  a  stale  demand 
of  this  nature  can  be  enforced  in  a  court  of  equity.  The 
case  of  Fladong  v.  Winter  has  been  cited  as  having  been 
decided  on  the  ground  of  presumption,  the  presumption 
being  there  rebutted.  That  case,  however,  is  distinguish- 
able from  the  present,  in  tlie  strong  circumstance  that  the 
bill  was  not  filed  by  the  bond  creditor  for  the  enforcement 
of  the  demand,  but  that  a  suit  having  been  instituted 
for  the  general  administration  of  the  testator*s  assets,  he 
was  allowed  to  come  and  receive  payment  of  his  debt  with 
the  other  creditors*  It  is  sufficient,  however,  to  say  that 
the  true  ground  on  which  a  court  of  equity  proceeds,  in 
regard  to  hipse  of  time,  is  not  that  of  presumption,  but 
that  of  delay.  Though  the  claim  be  ever  so  valid  and 
good,  a  court  of  equity  will  not  interfere  after  long  lapse  of 
time :  Cholmandeley  v.  Clinton  (a),  Cuthbert  v.  Creasy  (A), 
Baldwin  v.  Peach  (c). 

Mr.  Koe,  Mr.  Wilbraham,  and  Mr.  Bellamy ,  for  other 
parties. 

Mr.  Boteler,  in  reply. — The  filing  of  the  bill  by  the 
trustees,  in  1815,  to  compel  Madocks  to  fulfil  his  con- 
tract, is  evidence  against  the  trustees  that  the  plaintiff's 
judgment  was  outstanding.  [Alderson,  B. — It  is  evidence 
as  against  them  that  the  purchase  money  was  not  wholly 
paid.]  There  exists  the  same  sort  of  evidence  against  the 
annuitants.  The  whole  agreement  remaining  to  be  per- 
formed, the  Court  will  act  upon  it,  as  evidence  that  no 
money  had  been  paid  except  what  was  paid  aliunde.  The 
mere  acknowledgment  that  the  agreement  is  unperformed, 

(a)  2  Mer.  171 ;  4  Bligb,  1 .  (6)  4  Bligh,  125. 

(c)  1  Y.  &  C.  463. 
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1837.        18  evidence  that  nothing  has  been  paidi  until  the  contrary 
Grbmfui.     ^  proved.     [Alderson^  B.— It  seems  to  me  that  such  an 
ff'  acknowledgment  is  not  inconsistent  with  the  supposition, 

'  either  that  the  money  has  been  paid  or  the  contrary.  I 
have  always  thought,  that  if  the  facts  proved  are  equally 
consistent  with  either  of  two  suppositions,  there  is  no- 
thing to  go  to  the  jury.]  The  defendant,  Girdlestone,  ac* 
knowledges  that  he  has  papers  in  his  haAds  belonging  to 
his  testator  Stone,  by  which  it  appears  that  Casson's 
mortgage  was  subsisting  between  181S  and  1818.  As  long, 
therefore,  as  the  purchase  is  acknowledged  to  be  incom- 
plete, it  must  be  considered  so  in  every  respect,  except 
what  is  proved  to  the  contrary.  There  is  similar  evidence 
against  the  Bellamys.  As  against  all  the  annuitants,  there 
is  the  evidence  contained  in  the  recitals  of  the  annuity 
deeds.  They  shew  that,  in  18U  and  1812,  Girdlestone 
and  Bellamy  admitted  that  something  was  due.  [Alder- 
son,  R — The  question  is,  what  is  adverse  possession  in 
case  of  a  judgment.  Non-payment  is  adverse  possession. 
If  I  tell  you  that  I  owe  A.  so  much,  and  do  not  tell  Urn, 
A.'s  laches  in  not  enforcing  the  judgment  is  the  same, 
though  I  tell  you  of  it  every  day  of  the  week.  Either 
something  must  be  claimed  by  the  creditor,  or  something 
must  be  communicated  by  the  debtor  to  the  creditor  on 
which  he  proceeds  to  act.]  An  acknowledgment  by  the 
debtor  to  a  third  person  takes  it  out  of  the  statute;  as,  for 
instance,  an  acknowledgment  by  an  acceptor.  [Alderton, 
B. — ^No :  tliat  will  not  do.  There  must  be  that  from  which 
a  continuing  contract  may  be  inferred.  If  a  man  were  to 
write  a  letter  to  a  third  person  acknowledging  the  debt,  it 
would  not  take  it  out  of  the  statute.  Lord  TetUerdcni 
act  (6)  explains  this.]  If  that  be  not  sufficient  evidence  of 
acknowledgment,  there  will  be  great  difficulty  in  proving 
acknowledgments  in  cases  of  this  nature.     But,   at  all 

(a)  9  Ge9. 4,  c.  14. 
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evenls,  lajing  this  part  of  the  case  out  of  the  question,  the        1837. 
bill  having  been  filed  before  the  statute  of  tVilL  4,  there  is     ^    ''"^ 
sufficient  evidence  of  insolvency  on  the  part  both  of  Ma-   ^      «. 
docks  and  Grindley  to  rebut  the  presumption  of  satisfac- 
tion.    It  is  almost  nnpossible  to  distinguish  Wjfnn  v.  War-' 
ing  from  the  present  case. 

Upon  the  general  question,  as  to  the  p1ainti£r  being 
barred  by  mere  lapse  of  time,  the  cases  which  have  been 
cited  are  distinguishable  from  the  present.  Cholmondeley 
V.  Clinton  was  the  case  of  a  mortgagee  holding  adverse 
possession  for  more  than  twenty  years ;  and  it  was  deter- 
minedi  that  the  party  coming  into  equity  after  that  lapse 
of  time  should  not  be  assisted  to  his  remedy  at  law,  al- 
thoughi  with  such  assistance,  he  might  have  a  legal  remedy. 
Other  cases  have  been  cited,  which  were  suits  for  dis- 
covery in  aid  of  ejectments ;  but  courts  of  equity  distin- 
guish between  cases  of  that  nature  and  those  where  a  debt 
is  directly  sued  for.  Fladong  v.  Winter ^  and  the  judgment 
of  the  Master  of  the  Rolls  in  Hercy  v.  Dinwoody,  support 
that  distinction,  although,  in  the  latter  case,  the  creditors, 
under  the  circumstances,  failed  in  their  suit.  The  case  of 
Pickering  v.  Lord  SUmford  (a)  is,  on  the  same  ground, 
an  authority  for  tlie  plaintiff,  as  are  also  the  principles 
of  Lord  Brougham's  judgment  in  CampbeU  v.  Qraham. 
The  case  of  Ashton  v.  MUne  may  be  left  out  of  the  ques- 
tion, for  it  can  only  be  supported  on  the  ground  that 
the  bill,  failing  as  to  one  co-plaintiff,  failed  as  to  both. 
No  distinction  was  made  in  that  case  between  possession 
under  a  mortgage  title,  and  possession  under  any  other 
title.  The  true  doctrine  on  the  subject  is  laid  down  by 
Lord  Langdale  in  Baffety  v.  King  {b) :  **  If  the  mortgagee 
enters  not  in  his  character  or  in  his  right  of  mortgagee 
only,  but  as  purchaser  of  the  equity  of  redemption,  he 
must  look  to  the  title  of  his  vendor,  and  to  the  validity  to 

(a)  2  Vet,  272,  581.  (b)  1  Keen,  617. 
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the  conveyance  he  takes;  and  he  must  take  the  estate 
subject  to  the  duties  which  are  attached  to  it."    Here,  it 
».  is  difficult  to  see  how  Stone  and  Bellamy  were  holding  as 

mortgagees  under  Roberts's  title.  They  took  an  assign- 
ment to  protect  themi  but  they  cannot  be  considered  as 
holding  as  mortgagees  in  possession  under  the  assignment 
by  Roberts:  their  title  is  under  the  annuity  deeds.  CAnV- 
tophers  v.  Sparke  (a). 

Dee.  16th.  AldersoNi  B. — I  have  now  to  deliver  my  judgment  on 
the  two  points  which  I  reserved  for  further  consideration^ 
and  which  are  both  of  them  of  importance. 

The  questions  are,  whether  the  plaintiff  is  barred  by 
his  lachesj  in  not  suing  earlier  for  the  relief  which  he  now 
prays  by  his  bill;  and  whether^  if  that  be  not  so,  the 
Court,  taking  all  the  circumstances  into  consideration, 
ought  not  to  presume  as  a  fact  that  the  judgment  on  which 
he  founds  his  claim  has  been  satisBed,  or  direct  an  issue 
to  try  that  as  a  question  of  fact  by  a  jury. 

The  circumstances  are  shortly  these: — In  1805,  the 
plaintiff  recovered  a  judgment  against  a  person  of  the  name 
of  Grindley  for  a  debt.  That  judgment  having  been  pro* 
perly  docketed,  became  a  lien  on  the  real  property  of  the 
debtor ;  but  there  being  then,  as  now,  an  outstanding  term 
created  anterior  to  the  judgment,  the  plaintiff's  remedy 
was,  from  the  beginning,  a  remedy  in  a  court  of  equity 
alone.  Subsequently  to  this  judgment,  the  real  estate  in 
question  was  sold  to  Mr.  Madocks  in  1806,  and  by  Madocks, 
was  afterwards  conveyed  to  the  defendants ;  and  the  term 
to  which  I  have  before  alluded  was  assigned  to  a  trustee 
for  the  defendant's  protection  and  benefit.  It  is  conceded 
that,  both  when  the  sale  to  Madocks  took  place,  and  again 
when  the  conveyance  was  afterwards  made  to  the  defend** 
ants,  both  Madocks  and  the  defendants  had  notice  of  the 

(a)  2Jac.&W.223. 
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judgment  and  of  its  remaining  unsatisfied.    The  present        1^37' 
suit  was  not  instituted  till  ISSS,  twenty-eight  years  after     qmvfbll 
the  judgment ;  and  with  the  exception  of  the  notice  given  ** 

in  1806  to  Madocks,  the  plaintiffs  do  not  themselves  ap- 
pear personally  to  have  done  any  thing  in  the  intermediate 
period  to  enforce  their  rights.  Much  evidence  has  been 
given  to  shew  that,  from  the  embarrassed  state  of  Grind- 
ley  and  of  Madocks,  it  ought  to  be  inferred  that  neither 
of  them  could  possibly  have  satisfied  the  amount  of  the 
judgment;  and  the  plaintiff  desires  me  to  infer  from  this, 
that  the  judgment  has  not  really  been  satisfied,  but  is  still 
outstanding  and  unpaid.  But  it  is  quite  clear  and  undis- 
puted,  that  for  twenty-eight  years  the  plaintiff  has  had 
the  power  of  enforcing  payment  out  of  a  sufficient  fund  by 
a  suit  in  equity,  and  that  he  has  taken  no  steps  for  that 
purpose.  Upon  full  consideration,  I  am  of  opinion  that 
he  is  now  too  late.  I  adopt  the  principles  laid  down  by 
Lord  Camden  in  Smith  v.  Gay  (a):  **  A  court  of  equity, 
which  is  never  active  in  relief  against  conscience  or  public 
convenience,  has  always  refused  its  aid  to  stale  demands, 
where  the  party  has  slept  upon  his  right,  and  acquiesced 
for  a  great  length  of  time.  Nothing  can  call  forth  this 
Court  into  activity  but  conscience,  good  faith,  and  reason- 
able diligence.  Where  these  are  wanting,  the  Court  is 
passive,  and  does  nothing.  Laches  and  neglect  arc  always 
discountenanced;  and  therefore,  from  the  beginning  of 
this  jurisdiction,  there  was  always  a  limitation  to  suits  in 
this  Court.  Therefore,  in  Filler  v.  Lord  Macclesfield^ 
Lord  North  said  rightly,  that  though  there  was  no  limi- 
tation to  a  bill  of  review,  yet,  after  twenty-two  years,  he 
would  not  reverse  a  decree  but  upon  very  apparent  error. 
'  Expedil  rei  publica  ui  sii  finis  lilium^  is  a  maxim  that 
has  prevailed  in  this  Court  at  all  times,  without  the  help 
of  an  act  of  Parliament.     But  as  the  Court  has  no  legis- 

(a)  3  Bro.  G.  G.  639. 
VOL.  II.  Y  Y  £Q.  EX. 
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1837.         lative  authority,  it  could  not  properly  define  the  time  of 

^nji^jjjyjj^j^      bar,  by  a  positive  rule,  to  an  hour,  a  minute,  or  a  year:  it 

0.  was  governed  by  circumstances.     But  as  often  as  Parlia- 

Oli^PLESTOllS* 

ment  had  limited  the  time  of  actions  and  remedies  to  a  cer- 
tain period  in  legal  proceedings,  the  Court  of  Chancery 
^  '  adopted  that  rule,  and  appropriated  it  to  similar  cases  in 
equity ;  for,  when  the  Legislature  had  fixed  the  time  at 
law,  it  would  have  been  preposterous  for  equity^  which,  by 
its  own  proper  authority,  always  maintained  a  limitation, 
to  countenance  laches  beyond  the  period  that  law  bad  been 
confined  to  by  Parliament;  and  therefore,  in  all  case^ 
where  the  legal  right  has  been  barred  by  Parliament,  tho 
equitable  right  to  the  same  thing  has  been  concluded  by 
the  same  bar.  Thus,  the  account  of  rents  and  profits  in 
common  cases  shall  not  be  carried  beyond  six  years,  nor 
shall  redemption  be  allowed  after  twenty  years'  possession 
in  a  mortgagee :  Jenner  v.  Jracey,  1731 ;  Belch  v.  Harvey: 
allowance  being  made  for  the  ten  years'  disability  given  by 
the  statute.  By  the  like  analogy,  the  House  of  Commons, 
in  Edwards  v.  Carrol,  determined  that  twenty  years  should 
bar  a  bill  of  review,  because  the  statute  H^'ilL  3  had  barred 
all  writs  of  error  after  that  period."  These  principles  I 
find  to  have  received  the  approbation  of  Lord  Alvanlejf  in 
Hercy  v.  Dinwoody  (a),  and  of  Lord  Brougham  and  th^ 
House  of  Lords  in  Campbell  v.  Graham  (6). 

Now,  then,  we  are  to  apply  these  principles  to  the  pre- 
sent case;  and,  if  so,  we  ought  to  adopt  in  equity  th^ 
same  rule,  mutatis  mutandis,  which  prevails  at  law  as  to 
time.  The  rule  at  law  is,  that  a  bond  or  judgment  cannot 
be  enforced  if  nothing  be  done  upon  it  for  twenty  years, 
and  no  circumstances  can  be  shewn  to  explain  the  apparent 
laches  of  the  party.  By  parity  of  reasoning,  then,  if  more 
than  twenty  years  have  elapsed,  and  nothing  has  been 
done  in  equity^  and  no  circumstance  can  be  shewn  to  ex- 

(a)  2  Yes.  87.  ih)  1  Russ.  &  M.  453. 
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plain  that  neglect,  it  seems  to  me  that  in  equity,  also^  the         1S37. 
party  ought  not  to  be  allowed  to  succeed.  ^ 

Now,  that  is  tlie  present  case.  Whatever  may  have  been  ^  «. 
the  circumstances  which  the  plaintiff  relies  on  to  explain 
his  not  suing  at  law,  or  to  shew  that  the  judgment  is  still 
due,  there  is  no  reason  at  all  For  his  not  having  proceeded 
in  equity.  It  is  clear  that,  for  twenty-eight  years,  he  has 
had  an  estate  competent  to  the  payment  of  this  debt, 
against  which  he  could  have  proceeded.  Why  has  he  not 
done  so?  Can  he  be  said  to  have  used  that  reasonable 
diligence,  without  which,  as  Lord  Camden  says,  a  court 
of  equity  will  not  help  him  ?  I  think  not,  and  the  con- 
sequence must  follow.  The  Court,  as  Lord  Camden^  says, 
**  will  be  passive,  and  do  nothing:"  it  will  not  act  to  dis- 
possess the  defendants  of  their  better  title  at  law.  The 
same  principle,  as  it  seems  to  me,  governed  Lord  Eldon  in 
Cholmondeley  v.  Clinton.  There,  the  plaintiffs  were, 
it  was  said,  not  barred  by  lapse  of  time  from  bringing  their 
ejectment;  but  their  right  had  existed  complete  for  relief 
in  equity  for  more  than  twenty  years,  and  they  had  not 
pursued  it.  Lord  Eldon  held,  that  though  they  might 
perhaps  not  be  barred  at  law,  they  were  barred  in  equity. 

Even,  therefore,  if  I  were  of  opinion  here  that  the  plain- 
tiff  had  a  remedy  still  open  at  law,  notwithstanding  this 
lapse  of  time  upon  the  judgment,  I  should  think  the  doc- 
trine of  Lord  Eldon  would  fully  warrant  me  in  holding 
that  the  unexplained  laches  in  equity  would  bar  the  plain- 
tiff in  this  Court. 

It  would  be  sufficient  for  me  to  stop  here ;  but  I  may  as 
well  add,  that,  on  the  second  point  also,  I  think  the  de- 
fendants right.  There  are,  undoubtedly,  circumstances 
which  have  a  tendency  to  shew  that  it  is  not  probable  that 
either  Grindley  or  Madocks  were  ever  in  funds  so  as  to 
pay  off  this  debt ;  but  I  think  that  after  a  lapse  of  so  long 
a  period,  without  any  attempt  to  enforce  it  by  the  plaintiff, 
the  plaintiff  ought  to  shew  to  demonstration  that  the  judg- 

Y  Y  2 
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IS37.        ment  has  not  been  satisfied.    The  case  cited  from  Camp- 

Orekfell     ^^^  ^^^  '*  '^"^'y  ^*  strong  as  this,  and  yet  there  Lord  Et- 

«•  lenborough  directed  a  verdict.     The  inference  from  lapse 

GiaDLESTONE.        -.  T,,  ,  .111  %  i*  \      % 

of  time  should  as  much  as  possible  be  treated  as  founded 
on  a  rule  analogous  to  the  Statute  of  Limitations,  rather 
than  as  leading  to  a  conclusion  of  mere  fact.  Few  persona 
believed,  I  apprehend,  in  the  cases  of  rights  of  way,  or  of 
lights,  before  the  recent  statute,  that  any  such  grants  as 
used  to  be  suggested  in  pleading  ever  were  actually  made; 
and  yet  every  judge  directed,  after  twenty  years'  usage, 
and  every  jury  used  to  find,  the  fact  of  a  grant  in  con- 
formity to  the  usage.  It  is  far  better  that  it  should  be  so 
treated.  Undoubtedly,  where  very  cogent  evidence  exists 
to  the  contrary,  there  are  authorities  which  warrant  a 
decision  that  a  specialty,  after  a  lapse  of  twenty  years,  may 
be  treated  as  still  unsatisfied.  Fladong  v.  Winter  {a)  was 
put  as  one  of  such  cases*  As  a  question  of  fact,  I  should 
have  drawn  a  different  conclusion  from  the  Master  in  that 
case;  but  the  Master  having  so  decided,  I  should  have 
concurred  with  Lord  Eldon  in  confirming  that  report,  on 
the  ground  of  the  parties  refusing  to  try  the  fact  at  law, 
which  was  the  case  there.  In  Wynne  v.  Waring  (6),  I 
think  the  evidence  amounted  to  demonstration.  Here, 
that  is  not  so.  The  unexplained  fact  of  no  attempt  to  fix 
the  land  with  the  debt,  is  the  strongest  fact  in  the  whole 
case  to  shew  that  the  judgment  was  satisfied,  and  appears 
to  me  infinitely  stronger  than  the  facts  of  the  embarrass- 
ments of  Grindley  and  Madocks  to  the  contrary. 

I  think,  therefore,  that,  on  the  whole,  the  bill  must  be 
dismissed,  with  costs. 

Decree  accordingly. 

(a)  See  ante,  p.  670.  {h)  19  Ves.  197,  cited. 
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_,  Dec.llih.2Ui. 

JCiDWARD  HUNSTONE,  of  Leake,  in  the  parts  of  Testator  devi^d 

Holland  and  county  of  Lincoln,  genlleman,  by  his  will  trusters  and 

dated  the  3rd  November,  1655,  gave  and  devised  all  his  |J,o;.Vrr.rtC 

lands   and   hereditaments  in   Leake  aforesaid,  after  the  ■"•«c»i  decayed 

gentlemen  as 

death  of  Elizabeth  his  wife,  to  four  trustees  named  in  the  could  make  it 
will,  and  their  successors  for  ever,  to  be  by  them,  as  trustees,  trustees  ^hat 
from  time  to  time  disposed  of  according  to  the  intents  and  the^eTtato?a 
purposes  thereinafter  mentioned  and  declared,  and  to  no  name  and  fa- 
other  use,  intent,  or  purpose  whatsoever.     The  trusts  then  Uie  age  of  40 
declared  were  as  follows:— "First,  that  all  such  decayed  f^Pemll*^o7 
gentlemen  as  can  make  it  appear  unto  my  trustees  before  otherwise  aWe 
named  or  their  successors,  that  they  are  of  my  name  and  abould  be  ai- 
family,  and  of  the  age  of  forty  years,  or  else  so  impotent  yearly  renu  and 
as  not  otherwise  able  to  get  a  living,  shall  be  allowed  by  f/^d.^'io^^'Il^,, 
my  said  trustees  or  their  successors,  out  of  the  rents  and  by  the  year  for 

t  1  «  .  .  <•    1  .1111  their  lives,  80 

clear  yearly  profits  arising  out  of  the  said  lands,  the  sum  far  as  the  rents 
of  lOL  by  the  year,  so  far  as  the  rents  of  the  said  lands  lMhVtfme"tf 
will  extend,  and  for  and  during  their  natural  lives,  the  m«k»ngthewiu 

'       ^  ®  '  the  annual 

contrary  not  being  occasioned  by  any  extravagancy  in  their  rental  of  the 
persons.     Also  my  will  is,  that  in  case  it  happens  there  be  50/.,  but  at  the 
not  so  many  of  my  name  and  family  as  being  qualified  as  info*m,?iin' J*** 
aforesaid,  so  as  to  be  made  capable  of  receiving  the  yearly  amounted  10 

*  '^  O  ^  /    about  500/.:— 

Held,  thatthia 
was  a  proper  case  for  a  scheme  for  the  future  management  of  the  charity;  and  that  In  preparing 
Buch  a  scheme  the  Master  was  to  consider  of  the  expediency  of  Increasing  the  allowance  and  di- 
minishing the  number  of  the  future  objects  of  the  chaiity,  and  also  to  define  more  accurately  what 
class  of  persons  (excluding  all  minors)  the  testator  intended  to  benefit. 

Where  upon  an  information  filed  for  the  administration  of  a  chtfrity  estate,  the  case  proved  by 
the  relators  was  sufficient  to  induce  the  Court  to  direct  a  scheme,  and  to  order  the  legal  estate  of 
the  charity  lands  to  begot  in,  but  the  information  contained  faltc  charges  against  the  existing  tnis* 
tees  of  culpable  mi»managemeiit  and  breaches  of  trust,  the  Court  dismissed  the  latter  part  of  the 
information,  with  costs,  and  gsve  the  relators  no  costs  up  to  the  hearing  as  to  that  pan  of  the  in- 
formation which  was  not  dismissed. 

SembUt  that  where  the  relief  obtained  on  an  information  relative  to  a  charity  might  have  been 
obtained  on  petition,  the  Court  will  give  no  costs  to  the  relators  up  to  the  hearing. 

A.,  B.,  C,  and  D.,  were  co-trusters  of  a  charity  under  a  will,  which  directed  that  one  trustee 
in  rotation  should  be  the  acting  tru>tee  for  the  current  year,  and  keep  the  accounts.  A.  being  the 
ac.ing  trustee  in  a  particular  year,  without  the  knowledge  of  the  other  trustees,  applied  some  of 
the  charily  funds  to  his  own  use.  At  the  expiration  of  the  year  A.  delivered  his  Mccounts  to  B., 
who  succeeded  him  as  acting  trustee,  and  at  the  expiration  of  that  year  B.  delivered  his  accounts 
to  C,  who  succeeded  him  in  like  manner: — Held,  that  D.  was  not  answerable  for  the  breach  of 
trust  committed  by  A 
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pension  as  aroresaici,  that  then  such  gentlemen  as  shall 
make  it  appear  to  my  trustees  or  their  successors  to  be  of 
the  family  of  the  Godneys,  late  of  Bagenderby,  in  tlie 
county  of  Lincoln,  and  so  qualified  as  before  mentioned, 
shall  be  made  capable  in  like  manner  of  receiving  the 
said  allowance  as  aforesaid  for  the  term  before  mentioned, 
if  the  rents  of  the  lands  will  extend  so  far.  Also  my  will 
is,  that  in  case  that  the  two  families  of  the  Hunstones  and 
Godneys  before  mentioned  should  happen  to  be  extinct  or 
reduced  to  some  few  persons,  not  so  many  as  the  estate 
will  afford  allowance  unto  as  aforesaid,  that  then  such  per- 
son or  persons  that  can  derive  themselves  and  make  it 
appear  to  my  trustees  or  their  successors,  is  of  the  family 
of  Robert  Smith  of  Saltileetby,  in  the  county  of  Lincoln, 
gentleman,  or  of  the  family  of  Woodliffes,  late  of  Tofk 
Grange,  in  the  said  county  of  Lincoln,  and  of  the  quali- 
fication before  mentioned,  that  then  every  such  person  or 
persons  have  the  allowance  aforementioned  paid  as  afore- 
said, so  far  as  the  estate  will  extend.  Also  my  will  is, 
that  if  there  be  not  so  many  persons,  both  by  affinity  and 
consanguinity  to  be  found,  as  may  have  allowance  out  of 
my  estate  as  aforesaid,  that  tlien  such  person  or  persons 
living  within  the  county  of  Lincoln,  as  can  make  theno- 
selves  appear  to  my  trustees  aforesaid,  or  their  successors, 
to  be  gentlemen,  or  persons  of  quality  and  merit,  and  so 
qualified  as  aforesaid,  shall  have  the  same  allowance  before 
mentioned,  so  far  as  the  said  estate  will  extend.  Also,  ny 
will  is,  that  if  any  of  the  person  or  persons  before  men- 
tioned being  admitted  to  the  yearly  allowance  or  stipend 
of  10/.  as  aforesaid,  shall,  by  his  or  their  imprudence,  not 
keep  themselves  in  such  habit  as  in  some  sort  is  agreeable 
to  the  quality,  that  then  my  trustees  and  their  successors, 
or  the  major  part  of  them,  shall  have  power  to  default  so 
much  annually  out  of  his  or  their  allowance  or  stipend  as 
aforesaid  as  will  buy  him  or  them  doublet,  coat,  breeches, 
hose,  and  shoes  in  some  sort  suitable  for  their  quality  and 
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condition.  Also  my  will  is^  that  if  any  of  the  person  or 
persons  before  mentioned,  being  admitted  (o  their  yearly 
allowance  or  stipend  of  10/.  as  aforesaid,  shall,  after  the 
tame  received,  grow  debauched  and  profane,  and  live  in 
any  notorious  crime  and  drunkenness,  whoredom,  or  the 
like,  and  being  thereof  admonished  by  the  said  trustees  or 
their  successors,  shall  make  little  or  no  reformation,  that 
then  it  shall  be  lawful  for  my  said  trustees  or  their  sue* 
cessors  to  detain  the  said  stipend  or  allowance,  and  abso* 
lutely  for  e?er  to  discharge  him  thereof,  and  the  same  to 
bestow  upon  some  of  better  merit,  and  as  shall  be  qualified 
as  the  persons  before  mentioned  are  to  be.  And  because 
my  trustees  or  their  successors  may  be  the  better  enabled 
faithfully  to  discharge  that  reposed  in  them  fof  the  uses, 
intents,  and  purposes  before  mentioned  and  declared,  &c.| 
it  is  my  will  that  when  the  before-mentioned  trustees  or 
the  survivor  or  survivors  of  them,  shall^  after  the  death  of 
my  said  wife,  enter  upon  the  before-mentioned  lands  for  the 
intents  before-'mentioned,  that  such  of  my  surviving  trus- 
tee or  trustees  shall  have  power  to  choose  to  him  or  them'^ 
selves,  such  or  so  tnany  person  or  persons  in  the  room  and 
atead  of  the  before-mentioned  trustees  then  dead,  as  will 
make  tip  the  after-appointed  number  of  four,  provided  the 
person  or  persons  so  to  be  made  choice  of  as  aforesaid  be 
men  of  good  families,  in  good  esteem  of  the  countrymen 
of  considerable  estates,  men  pious  and  religious  in  their 
lives  and  conversations,  ministers  as  well  as  others,  living 
And  inhabiting  within  the  county  of  Lincoln,  and  the  same 
person  or  persons  so  duly  elected  as  aforesaid  shall  have 
the  tame  power  and  trust  reposed  in  him  or  them  to  all 
intents  and  purposes,  as  if  be  had  been  one  of  my  trustees 
named  in  this  my  will ;  and  that  I  may  not  be  frustrated 
in  this  my  intention,  my  will  is,  that  if  it  happen  my  said 
wife  survive  all  my  trustees  nominated  and  appointed  by 
this  my  said  will,  that  the  four  ministers  of  Leake,  Erangle, 
Lenorton,  and  Bennington,  then  being  at  the  time  of  my 
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wife's  death,  shall  be  my  trustees  to  all  intents  and  pur* 
poses,  for  the  disposing  of  my  estate  as  fully  as  the  per- 
sons before  named,  and  as  if  they  had  been  particularly 
nominated  in  this  my  will ;  and  if  any  of  the  said  parishes 
of  Leake,  Erangle,  Lenorton,  or  Bennington,  should  be 
destitute  of  a  minister  at  the  time  of  the  death  of  my  said 
wife,  or  that  any  of  the  said  ministers  within  the  said 
parishes  should  refuse  to  act  according  to  this  my  will, 
then  my  will  is,  that  those  of  the  said  ministers  as  are 
willing  to  act,  shall  have  power,  in  like  manner,  to  choose 
to  themselves  any  other  minister  or  ministers  within  the 
said  part  of  Holland  as  my  trustees  above  named  have 
power  of  election  incase  of  vacancies  and  default  amongst 
them,  and  so  successively  to  choose  ministers  out  of  the 
said  towns  or  parts  of  Holland  in  like  manner  as  my  trus- 
tees before  named  are  empowered  in  like  cases  to  do. 
Also  my  will  is,  that  upon  my  trustees'  entrance  upon  my 
estate  as  aforesaid  (being  first  made  up  by  election  as 
aforesaid,  the  number  of  four  in  case  of  death  or  other 
default  amongst  them),  the  senior  by  election  amongst 
them  shall,  for  the  first  year,  be  both  receiver  and  ezpen- 
ditor  of  the  profits  of  my  said  lands  for  the  uses  and 
behoofs  before  mentioned,  allowing  him  yearly  such  reason- 
able charges  as  he  shall  expend  in  discharge  of  the  said 
trust,  and  5/.  for  his  pains:  provided  that  within  one 
month  after  the  expiration  of  the  said  year  he  pass  his 
account  for  the  said  year  unto  the  residue  of  the  trustees 
or  the  major  part  of  them,  who  are  hereby  desired,  upon 
reasonable  notice  and  warning  given  unto  them  by  the  said 
receiver  and  expenditor,  to  attend  at  some  convenient 
place  for  the  taking  up  of  the  same,  and  to  have  allowed 
them  out  of  the  said  accounts  at  the  taking  up  of  them,  a 
dinner  not  exceeding  SOs.  And  so  the  next  trustee,  ac- 
cording to  seniority  of  election,  to  take  upon  him  the  same 
trust  of  receiver  and  expenditor  for  the  following  year,  in 
manner  and  form  and  to  the  intents  before  mentioned,  and 
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80  successively  for  ever.  And  farther^  my  will  is,  that  if 
any  of  the  trustees  shallf  by  any  means  whatsoever,  perfi- 
diously betray  the  trust  hereby  reposed  in  them,  or  con- 
vert the  same  to  any  bye-end  whatsoever!  upon  due  proof 
thereof  to  be  made  unto  the  rest  of  my  trustees  or  the 
major  part  of  them,  it  shall  and  may  be  lawful  to  and  for 
the  residue  of  my  said  trustees  to  expel  and  eject  the  said 
trustee  from  his  trust,  and  to  elect  and  choose  another  in 
his  stead,  of  the  same  qualifications  before  mentioned,  in 
like  manner  as  they  ought  to  have  done  in  case  he  had 
died  ;  and  the  said  trustee  so  elected  in  his  stead,  to  have 
the  same  power  and  trust  committed  to  him  as  the  several 
trustees  have,  which  are  by  this  my  will  nominated,  viz. 
Joseph  Whyting,  Charles  Rushworth,  Francis  Empson, 
and  William  Ross." 

The  present  information,  after  stating  the  will,  the  death 
of  the  testator,  the  acceptance  of  the  trusts  by  the  trus- 
tees, and  that  certain  lands  had  at  different  times  been 
allotted  to  and  purchased  by  the  charity,  contained  the 
following  statements : — That  the  lands  at  Leake,  devised 
by  the  said  will  to  the  said  charity  purposes,  and  the  lands 
and  hereditaments  comprised  in  the  said  allotment,  and 
purchased  as  aforesaid,  have,  by  the  change  of  times  and 
the  advance  of  prices,  become  of  considerable  value ;  and 
that  the  same  consist  principally  of  a  farm-house  and  build- 
ings, and  between  SOO  and  400  acres  of  arable  and  pasture 
land,  and  that  the  said  lands  are  worth  to  let  the  sum  of 
30s.  per  acre,  or  thereabouts ;  and  that  tlie  said  charity 
estate  and  premises  now  produce,  or  the  same,  if  properly 
let,  would  produce  an  income  of  from  GOO/,  to  700/.  per 
annum.  Thitt  the  defendants,  George  Holland,  John 
Holland  the  younger,  Richard  Simpson,  and  William 
Cook,  now  are,  or  claim  to  be  the  trustees  of  the  aforesaid 
charity  estates  and  premises,  but  no  conveyances  or  con- 
veyance of  the  said  charity  estates  have,  or  has  ever  been 
made  to  the  defendants,  or  any  of  them ;  and  the  legal 
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1837.  estate  in  the  said  premises  is  now  outstanding  in  some 
Attorney-  pc"°''*  ®'  persons  unknown  to  his  Majesty's  Attorney- 
General  General.  That  the  said  George  Holland,  John  Holland^ 
HoiLAMO.  jun.f  Ricliard  Simpson,  and  William  Cook,  are  now,  and 
have  for  a  great  number  of  years,  by  themselres  or  their 
solicitor  or  agent,  (wlio  is  a  relation  both  of  the  said  WiU 
liam  Cook  and  of  the  said  John  Holland),  been  in  the  re* 
ceipt  of  the  rents  and  profits  thereof  for  some  such  chari* 
table  purposes  as  in  the  said  will  mentioned.  That 
between  years  of  1814  and  182S,  Edward  Hunnings,  one 
of  the  then  trustees  of  the  said  chanty,  with  the  consent 
or  through  the  negligence  of  the  said  George  Holland,  who 
was  then  a  trustee  of  the  said  charity,  applied  a  sum  of 
156/*  lis.  9d.  part  of  the  funds  of  the  said  charity  to  his 
own  use ;  and  his  Majesty's  Attorney-General  has  not  been 
enabled  to  ascertain  in  what  way  the  remainder  of  such 
rents  and  profits  have  been  applied  and  disposed  of.  That 
for  a  great  number  of  years  there  have  been  few  or  no  per* 
sons  of  the  family  of  the  testator,  or  of  the  other  families 
hereinbefore  named  who  are  proper  objects  of  the  said 
charity ;  and  it  is  alleged  that  there  has  been  considerable 
difficulty  in  ascertaining  what  persons,  not  being  of  the 
aforesaid  families,  but  resident  in  the  county  of  Lincoln, 
are  proper  objects  of  the  said  testator's  bounty ;  and  that 
In  fact  no  attempt  has  been  made  to  devote  any  part  of 
the  said  income  for  the  benefit  of  gentlemen,  or  persons 
of  quality  and  merit,  being  in  the  county  of  Lincoln,  and 
qualified  as  in  the  said  will  mentioned ;  and  the  said  rents 
and  profits  have  remained  unemployed,  or  have  been 
accumulated  by  the  trustees,  and  laid  out  on  dtfFerent 
securities ;  and  that  few  persons  now  receive  any  benefit 
from  the  sa'd  charity,  and  his  Majesty's  Attorney^Gene- 
ral  has  not  been  enabled  to  discover  the  particular  quali- 
fications of  such  persons  that  entitled  them  to  the  said 
charitable  relief;  and  there  is  now  a  considerable  yearly 
surplus  of  the  said  charity  income,  after  making  such  few 
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allowances  as  aforesaid.  That  it  will  be  beneficial  that  a 
proper  scheme  should  be  formed  for  the  due  application 
of  the  said  charity  income  for  the  time  to  come,  and  that 
proper  accounts  should  be  taken  of  the  rents  and  profits 
of  the  said  charity  estates,  and  that  inquiry  should  be 
made  into  the  circumstances  under  which  the  said  charity 
estate  has  become  vested  in  the  present  trustees,  or  in 
whom  the  same  now  is  vested,  or  in  whom  the  legal  estate 
of  the  said  premises  is ;  and  that^  if  necessary,  new  and 
additional  trustees  should  be  appointed,  and  the  said  pre- 
mises conveyed  to  them  accordingly ;  and  that  the  said 
charity  should  be  regulated  in  general  by  a  decree  of  this 
Court. 

The  information  then,  after  charging  various  acts  of 
mismanagement  of  the  estate  by  the  trustees,  by  taking 
premiums  from  the  tenants,  cutting  down  timber,  &c., 
and  misapplying  the  monies  derived  from  these  sources, 
prayed  that  the  charity  might  be  regulated  under  the 
decree  of  the  Court,  and  that  a  scheme  for  that  pur- 
pose, and  for  the  future  application  of  the  rents  and 
profits  thereof  might  be  formed ;  that  an  account  might 
be  taken  of  past  rents;  that  an  inquiry  might  be  directed 
into  the  circumstances  under  which  the  estate  became 
vested  in  the  defendants,  and  in  whom  the  legal  estate  is 
now  vested;  that  if  necessary  additional  trustees  might  be 
appointed,  and  the  estates  duly  conveyed  to  the  continuing 
or  new  trustees ;  and  that  the  defendant  George  Holland 
might  be  compelled  to  repay  the  said  sum  of  1S6/.  lis.  9d. 
so  lost  to  the  charity,  &c. 

The  defendants  by  their  answer  admitted,  that  in  con- 
sequence of  the  good  management  of  the  trustees  for  the 
time  being,  the  charity  lands  had  greatly  improved  in 
value ;  and  that  the  lands  in  Leake,  which  in  the  year 
1667  were  let  at  a  rental  of  56/.,  are  now  let  at  the  annual 
rent  of  500/. ;  but  the  defendants  stated  (heir  belief,  that 
this  was  the  utmost  value  that  could  be  obtained  for  them. 
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They  stated  that  the  charity  estate  consisted  of  a  fann- 
house  and  buildings,  and  about  S97  acres  of  arable  and 
pasture  land.  They  admitted  that  they  were  the  existing 
trustees  of  the  charity,  nnd  that  George  Holland  had  be* 
come  a  trustee  in  1815,  Simpson  in  1823,  Cook  in  18St-^ 
and  John  Holland,  jun.,in  183S.  They  stated  that,  upon 
the  death  or  retirement  of  a  trustee,  it  had  been  the  in* 
variable  custom  ftr  tlie  surviving  or  continuing  trustees  to 
appoint  a  new  trustee  in  the  room  of  the  trustee  so  d}ing 
or  retiring,  and  to  enter  such  appointment  in  the  books  of 
the  charity;  and  that  they,  tlie  defendants,  had  been  ap- 
pointed trustees  in  such  and  no  other  manner ;  and  that 
no  other  conveyance  of  the  premises  than  by  means  of 
such  appointment  had  been  made  to  them.  They  ad- 
mitted that  they  were  in  the  receipt  of  the  rents  and 
profits  of  the  charity,  and  had  occasionally  employed  the 
party  named  in  the  bill  as  their  solicitor. 

With  respect  to  the  breach  of  trust  committed  by  Ed- 
ward Uunnings,  the  defendants  stated  as  follows  : — That 
Edward  Hunnings  was  a  trustee  and  secretary  of  the 
charity,  from  the  year  1814  to  the  year  1823;  and  that  in 
or  about  the  year  1818  he  sold  out  a  sum  of  200L  S  per 
cent,  consolidated  annuities,  wliich  were  then  standing  in 
his  name  as  the  survivor  of  the  trustees  in  whose  names 
the  same  had  been  originally  invested,  and  that  he  re- 
ceived the  proceeds  of  such  sale  amounting  to  the  sum  of 
lo9/.  I7s.6d.  That  George  Holland  was  a  trustee  of  the 
charity  at  the  time  of  such  sale,  but  that  the  said  Edward 
Hunnings  was  at  that  time  the  secretary  of  the  said  cha- 
rity, and  that  all  the  funds  passed  through  his  hands 
alone.  That  George  Holland  had  not  any  notice  of  such 
sale  at  the  time  thereof;  but  at  the  next  general  meeting 
of  the  trustees,  after  the  sale,  lie  ascertained  that  such 
sale  had  been  made;  and  that  after  such  sale  had  been 
made,  the  same  also  became  known  to  the  other  trustees 
of  the  charity  for  the  time  being.     That  as  Edward  Hun- 
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nings  had  continued  duly  to  pay  the  interest  on  the  said 
atock,  and  was  a  man  of  great  respectability  and  reputed 
wealthy  the  trustees  for  the  time  being  did  not  compel  the 
said  Edward  Hunnings  to  replace  the  said  stock.  Thati 
in  the  month  of  November,  18^,  it  was  ascertained  that 
Edward  Hunnings  was  then  insolvent,  that  at  the  time  of 
his  insolvency,  he  had  in  his  hands  other  monies  belongs 
ing  to  the  charity,  which,  together  with  the  produce  of 
the  sale  of  the  said  sum  of  200/.  stock,  amounted  to  the 
sum  of  470/.  IS^.  Sd.  That  the  dividend  upon  his  estate 
produced  the  sum  of  313A  15s.  6d.,  which  was  received  by 
the  trustees  for  the  time  being,  so  that  the  loss  to  the  said 
charity,  by  the  insolvency  of  the  said  Edward  Hunnings, 
amounted  to  the  sum  of  156/.  lis.  Od.  That  these  defend- 
ants know  not,  nor  can  set  forth,  as  to  their  belief  or  other- 
wise, how  Edward  Hunnings  applied  the  said  sum  of  470/L 
13«.  3c/. ;  but  that  he  did  not  apply  the  same,  or  any  part,  to 
his  own  use  with  the  consent  or  through  the  negligence 
of  the  defendant  George  Holland.  That,  up  to  the  time 
of  the  insolvency  of  the  said  Edward  Hunnings,  the  de- 
fendant, George  Holland,  always  believed  that  the  said 
Edward  Hunnings  was  ready,  and  willing,  and  compe* 
tent  to  pay  and  apply  for  the  purposes  of  the  said  charity, 
whatever  he  had  in  his  hands  belonging  to  the  said  cha- 
rity. 

With  respect  to  the  allegations  contained  in  the  infor- 
mation, relative  to  the  objects  of  charity  selected  by  the 
trustees^  the  defendants  stated  as  follows : — That  as  such 
trustees  as  aforesaid,  they  have  paid  the  whole  of  the 
rents  and  profits  of  the  charity  estates  to  persons  who,  at 
the  time  of  election,  and  also  by  their  subsequent  conduct, 
were  considered  proper  objects  of  the  charity,  with  the 
exceptions  after  mentioned.  [Here  followed  as  exceptions 
the  expences  allowed  by  the  testator's  will,  and  700/.  for 
repairs].  That,  for  a  great  number  of  years,  persons  of 
the  name  of  Hunstone,  claiming  to  be  relations  of  the  said 
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testator,  receiyed  the  donations  given  to  them  by  the  said 
will ;  that  other  persons,  who  also  claimed  to  be  relations  of 
the  said  testator,  but  who  were  not  of  the  name  of  Hun- 
atone,  did,  for  a  considerable  number  of  years,  receive 
such  donations ;  and  that  other  persons  of  the  name  of 
Godney,  and  Smith,  and  Woodiifie  also,  for  some  time, 
received  such  donations*  That,  for  several  years  last  past, 
the  families  of  Hunstone,  Godney,  and  Smith,  have  be- 
come extinct,  and  there  is  now  only  one  person  of  the 
name  of  Woodliffe,  known  to  these  defendants,  who  is 
entitled  to  and  receives  such  donation ;  and  that,  for  seve* 
ral  years  last  past,  but  not  for  a  great  number  of  years, 
there  have  only  been  a  few  persons  of  the  family  of  the 
said  testator,  or  of  the  other  families,  who  were  proper 
objects  of  the  said  charity.  That  there  has  not  been  any 
diiScuIty  in  ascertaining  what  persons,  not  being  of  the 
aforesaid  families,  resident  in  the  county  of  Lincoln,  were 
proper  objects  of  the  said  charity.  That  the  defendants 
have,  from  time  to  time,  as  such  trustees  as  aforesaid, 
according  to  their  judgment,  appointed  such  persons  to 
receive  the  said  donations  as  were,  in  the  opinion  of  the 
defendants,  qualified  in  manner  in  the  said  will  mentioned 
to  receive  the  same ;  and  that,  in  manner  aforesaid,  the 
whole  of  the  income  arising  from  the  said  charity  estates 
have  been  applied  for  the  benefit  of  such  persons. 

The  allegations  contained  in  the  information  relative 
to  mismanagement  and  misapplication  of  the  charity  mo- 
nies by  the  trustees,  were  wholly  denied  by  the  answer. 

At  the  hearing,  the  relators  did  not  attempt  to  fix  the 
existing  trustees  with  any  fraudulent  breach  of  trust,  except 
so  far  as  related  to  the  fraud  of  Hunnings.  Upon  that  point, 
however,  it  appeared  from  the  books  that  Hunnings  was 
succeeded  in  his  situation,  as  acting  trustee,  by  John  HoU 
land,  senior,  who  adopted  Hunnings'  accounts,  and  there- 
by, as  it  should  seem,  made  himself  responsible  for  the 
balance  due  from  Hunnings.  The  circumstances  connected 


COURT  OF  BXCHEQUSR. 


688 


wiih  this  part  of  the  case  are  noticed  by  the  Court,  in  the 
course  of  the  argument  for  the  relators.  As  to  the  gene- 
ral management  of  the  charity  in  regard  to  the  selection 
of  objects,  it  was  difficult  to  say,  upon  the  whole  evi« 
dence,  whether,  since  the  decrease  in  the  members  of  the 
testator's  own  family,  the  trustees  had  or  had  not  in  gene- 
ral fulfilled  the  intentions  of  the  testator.  In  particular 
instances,  however,  it  was  evident  that  they  had  acted  in 
opposition  to  the  words  of  the  will,  as  by  applying  the 
funds  of  the  charity  in  binding  out  children  as  appren- 
tices,  &c. 
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Mr.  Cooper  and  Mr.  Spurrier^  for  the  relators.  With  re- 
spect to  the  point  suggested  by  the  information  relative  to 
the  outstanding  legal  estate,  it  might  fairly  be  questioned, 
whether^  as  there  has  been  no  conveyance  of  the  legal 
estate  since  the  testator's  death,  the  power  of  appointment 
of  new  trustees  has  ever  been  legally  exercised ;  and,  in 
short,  what  acts  of  the  several  persons  who  have  succes- 
sively filled  the  character  of  trustees  are  valid.  The  re- 
lators, however,  have  no  intention  to  press  those  ques- 
tions, and  merely  ask  for  a  reference  to  the  Master  for  the 
purpose  of  ascertaining  what  has  become  of  the  legal 
estate,  and  whether  the  trustees  have  been  duly  appointed 
for  the  purpose  of  an  equitable  administration  of  the 
trusts  of  the  will.  On  the  Master's  report,  the  Court  will 
have  no  difficulty  in  dealing  with  the  case  under  the  stat. 
1 1  Geo.  4.  and  1  Will.  4,  c.  GO,  s.  23. 

The  main  object  of  the  present  proceeding,  is  the  for- 
mation of  a  scheme  for  the  future  government  of  the 
charity.  The  founder  has  laid  down  no  rules  or  provi- 
sions for  that  purpose.  It  rarely  happens  that  a  founder 
omits  to  give  to  some  party  or  other  the  power  of  framing 
rules  for  the  management  of  his  charity ;  but  in  this  in- 
stance he  has.  The  Court,  therefore,  of  necessity,  will 
provide  a  scheme  for  that  purpose,  on  the  ground  of  the 
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increased  income  of  tiie  charity — no  mode  pointed  out  for 
ascertaining  proper  objects  of  relief— no  provision  for 
appointing  an  additional  officer,  supposing  it  necessary  -^ 
and  no  power  in  the  trustees  to  increase  the  allowances. 
It  is  sufficient  to  mention  two  cases,  which  shew  that  a 
court  of  equity  is  the  proper  tribunal  for  administering  a 
charity  where  there  is  no  general  statute,  and  wherei  from 
a  change  of  circumstances  through  a  long  lapse  of  time,  a 
different  administration  of  the  funds  is  necessary :  Attor^ 
ney 'General  v.  Clarendon  (a).  AUomey^Gtneral  r.  Mer^ 
cer's  Company  {b).  In  the  latter  case  it  was  held,  that  in 
consequence  of  the  change  in  the  value  of  money,  and  in 
the  circumstances  of  the  times  since  the  charity  was 
founded,  and  also  of  the  great  increase  of  the  fund,  the 
sums  appropriated  to  the  purposes  of  the  charity  should 
be  augmented :  and.  in  regard  to  p<irticular  sums,  an  in- 
crease was  made  from  200/.  to  500L  That  decision  is 
applicable  to  the  present  case.  Here,  not  only  the 
former,  but  the  existing  trustees,  have,  without  any  autho* 
rity.  increased  the  allowances  from  10/.  to  15/.  They 
have  likewise  appointed  an  additional  officer,  which  they 
had  no  right  to  do;  the  will  providing  only  for  a  receiver 
or  expenditor.  The  secretary  whom  they  have  appointed 
is  one  of  their  own  body,  and  receives  a  salary  for  his 
trouble.  They  have  laid  out  700/.  in  repairs.  They  have 
employed  a  solicitor  in  the  investigation  of  claims,  that 
solicitor  being  brother  of  one  of  the  trustees.  All  these 
may  be  proper  acts,  and  they  are  not  mentioned  as  mat- 
ters of  blame  to  the  trustees;  but  the  mere  fact  that  re* 
course  has  been  had  to  such  proceedings,  shews  that  some 
regulation  on  the  subject  is  necessary. 

There  are.  however,  some  very  serious  charges  against 
the  trustees  of  this  charity,  which  ought  to  be  adverted  to. 
It  is  conceded  that  those  charges  affect  the  former  trus- 


(a)  17  Ves.  491. 600. 


(5)  2  M.  &  K.  654. 


COURT  OP  EXCHJBQUER. 


696 


tees  rather  than  the  present,  but  they  senre,  nevertheless, 
as  ground  for  an  application  for  a  scheme.  The  alleged 
misconduct  of  the  trustees  consists  in  the  allowance  of  the 
benefits  of  the  charity,  to  persons  under  forty  years  of 
age,  and  even  to  infants — the  lending  the  funds  of  the 
charity  to  the  trustees — the  borrowing  of  the  money  by 
the  trustees  while  they  had  money  out  on  loan — the  trus- 
tees themselves  becoming  objects  of  the  charity — ^and  the 
sale  of  stock  and  conversion  of  it  to  the  use  of  a  trustee, 
who  has  become  insolvent.  [Alderson,  B. — ^The  miscon- 
duct of  former  trustees  is  not  of  much  importance.  The 
evils  committed  by  them  seem,  generally  speaking,  to  have 
been  corrected  of  late  years.]  Confining  ourselves  to  the 
charges  against  the  present  trustees,  they  have  not  taken 
sufficient  care  to  find  out  proper  objects  of  the  charity* 
They  ought  to  have  taken  active  steps  by  means  of  adver- 
tisements, or  otherwise,  to  encourage  applications.  In  a 
case  like  the  present,  courts  of  equity  hold,  that  trustees 
should  be  active.  Generally  speaking,  the  primary  ob- 
ject of  the  founder  of  a  charity  is  to  provide  a  general 
maintenance  for  deserving  persons,  and  then  a  preference 
is  given  to  the  founder's  kin ;  but  here,  the  primary  object 
is  to  provide  for  those  of  the  founder's  name  and  family, 
and  then  for  others,  who,  though  of  his  name,  might  not 
be  of  his  family.  The  testator's  intentions,  therefore,  could 
not  be  followed  up,  without  active  care  and  management 
on  the  part  of  the  trustees ;  and  in  that  they  have  been 
grossly  deficient.  They  are  likewise  accountable  for  the 
conduct  of  Edward  Hunnings.  There  is  a  clear  admission, 
that  from  1814  to  1823,  he  was  acting  trustee  and  secre- 
tary, and  had  all  the  funds  in  his  hands,  although  the  will 
expressly  directs  that  the  election  of  the  expenditor  shall 
be  annual.  In  1817  a  sum  of  SOO/.  stock  which  had  been 
placed  in  the  funds  at  different  times,  was  standing  in  the 
name  of  Hunnings,  as  the  survivor  of  those  persons,  in 
whose  joint  names  it  had  originally  been  invested.    When 
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tbe  trustees  found  that  this  sum  was  under  the  control 
of  one^  when  it  ought  to  have  been  under  the  controul  of 
four,  they  should  have  interfered.  They  omitted  how- 
ever so  to  doi  and  in  1817  or  1818  Hunnings  sold  out  the 
stock.  The  defendant,  George  Holland  says,  that  when 
this  took  place  he  was  not  aware  of  the  circumstance, 
though  he  admits  he  was  a  trustee  at  that  time.  He  was, 
however,  made  aware  of  the  circumstance  at  the  next 
general  meeting,  which  took  place  after  the  sale  of  the 
stock,  which  was  in  1818.  The  accounts  were  then 
audited,  and  he  and  the  other  trustees  were  informed  of 
the  breach  of  trust  which  had  taken  place.  It  was,  there- 
fore, his  duty,  as  it  was  also  that  of  the  other  trustees  for 
the  time  being,  to  take  immediate  steps  to  have  the  money 
called  in.  He,  however,  does  not  do  that,  but  permits 
Hunnings  to  go  on  paying  interest  on  the  stock,  and  re- 
ceiving all  the  monies  of  the  charity  during  the  years 
1818*19  and  20.  In  18^0  Hunnings  became  insolvent, 
whereby  a  loss  occured  to  the  estate  of  156/.  17«.  9d* 
Notwithstanding  this,  he  was  suffered  to  remain  a  trustee 
till  1823,  when  he  retired,  and  to  continue  secretary  at  5L 
per  annum  till  1828,  when  he  died.  The  conduct  of  the 
trustees  in  retaining  this  man  as  their  co-trustee  under 
these  circumstances,  was  not  merely  a  constructive  but  an 
actual  breach  of  trust,  being  a  positive  violation  of  that 
clause  in  the  will,  which  directs  the  removal  of  trustees  in 
such  cases.  The  circumstance  that  George  Holland  and 
the  other  trustees  derived  no  benefit  from  the  conduct  of 
their  co-trustee  is  immaterial,  their  acquiescence  in  his  acts 
being  sufficient  to  make  them  responsible:  Briee  v. 
Siokes  (a),  Adair  v.  Shaw  (A),  Caffrey  v.  Darby  (c). 
[AUerson,  B. — It  appears  that  Edward  Hunnings  in  the 
account  of  1819,  charges  himself  with  a  balance  of 
826/.  144.    With  this  balance,  John  Holland,  jnn.,  in  the 
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following  year  charges  himself.  Therefore  it  should  seem 
that  John  Holland,  jun.,  became  responsible  for  it.  In  the 
next  year,  1821,  the  account  is  taken  in  by  William  Hoi* 
land ;  and  he,  in  stating  his  account,  leaves  himself  a  debtot 
to  the  estate  in  the  sum  of  470/.  18^.  8c/.  That  includes 
the  sum  which  William  Holland  must  have  left  in  Hun- 
ning's  hands.  How  is  that  a  breach  of  trust  in  George 
Holland?]  The  trustees  were  all  equally  liable.  The 
breach  of  trust  was  acquiesced  in  by  the  others, 
although  William  Holland  was  the  principal  party  con- 
cerned. That  being  so,  George  Holland  is  separately 
liable  for  the  consequences :  Ex  parte  Angle  (a).  Walker 
y.  Symonde  (i).  In  a  case  like  the  present,  it  is  not 
necessary  that  all  the  parties  implicated  should  be 
before  the  Court.  The  party  wronged  may  recover 
against  the  less  guilty,  who  may  afterwards  proceed  against 
the  more  guilty. 
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Mr.  Simpiinson  and  Mr.  Koe,  for  the  defendants. — 
Admitting  that  in  former  times  the  charity  was  improperly 
administered,  and  the  funds  wrongly  applied,  what  has 
that  to  do  with  the  present  case  ?  The  information  con- 
tains no  charge  of  misapplication  of  the  present  funds, 
except  with  regard  to  George  Holland.  The  argument 
for  the  plaintiff  is,  that  because  former  trustees  have  irre- 
gularly dealt  with  the  charity,  therefore  it  is  to  be  put  to 
the  enormous  expense  of  a  scheme  to  be  approved  of  by 
the  Master  from  time  to  time.  But  how  is  the  Master  to 
act  as  judge  in  such  a  case  ?  If  a  party  comes  before  the 
trustees,  claiming  as  a  relation  of  the  founder,  is  that  to 
be  dealt  with  before  the  Master?  The  scheme  is  not 
proposed  in  order  to  dispose  of  a  lumping  sum,  but  to 
regulate  annual  rents  and  profits.  By  the  terms  of  the 
will,  the  trustees  are  to  judge  whether  the  parties  apply- 
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ing  are  proper  objects.  The  testator  expressly  says,  that 
such  persons  are  to  partake  of  the  charity  "  as  can  make 
it  appear  before  my  trustees  "  that  they  are  entitled.  Cui 
bono,  then,  direct  a  scheme  ?  It  is  only  in  the  case  of 
charities  which  urgently  require  regulation^  that  a  scheme 
IS  necessary ;  and  unless  it  appears  that  trustees  have  ex« 
ercised  their  judgment  improperly,  the  Court  will  not  inter- 
fere. In  Waldo  ▼•  Caley  (a),  where  a  fund  was  directed 
by  the  testator  to  be  applied  by  his  widow  to  charitable 
purposes  generally,  the  distribution  to  be  at  her  discretion, 
with  the  advice  and  assistance,  though  not  under  the  con« 
troul,  of  the  trustees  of  the  willj  Sir  William  Grant  de- 
clined to  direct  any  scheme  for  the  charity,  and  decided 
that  the  disposition  of  the  fund  was  at  the  absolute  dis- 
cretion of  the  widow.  That  decision  was  confirmed  by 
Lord  Eldon  on  appeal,  and  approved  of  and  acted  upon 
by  Sir  John  Leach  in  Horde  v.  Earl  of  Suffolk  (6).  lAl- 
derson,  B. — In  those  cases,  there  was  a  temporary  interest 
in  the  party  who  was  to  distribute :  here,  there  is  a  per- 
manent trust  throughout  all  time.  Your  better  line  of 
argument  is,  that  the  will  itself  containing  a  scheme,  it  is 
unnecessary  for  the  Court  to  direct  one.  On  the  other 
hand,  the  question  is,  whether  a  scheme  is  not  desirable, 
for  the  purpose  of  defining  what  sort  of  persons  come 
within  the  description  of  **  gentlemen."]  Whatever  advan- 
tage might  arise  from  a  scheme,  if  the  prayer  of  the  infor- 
mation is  founded  on  a  wrong  statement  of  facts,  the  plain- 
tiff can  have  no  relief;  he  must  stand  or  fall  by  his  own 
mformation.  Now,  the  only  allegation  in  the  information 
which  points  to  a  scheme  is  that  which  states  a  difficulty 
in  procuring,  in  the  county  of  Lincoln,  proper  objects  of 
charity.  That  allegation,  however,  has  been  met  by  the 
answer,  and  there  is  no  other  upon  which  the  relief  sought 
for  can  be  granted.  In  AUorney-Oeneral  v.  Grocers*  Com* 
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pany  (a),  an  information  which  had  been  framed  impro- 
perly^  in  the  same  respect  as  the  present,  was  dismissed 
with  costs,  although  it  was  a  case  in  which  some  reUef 
might  have  been  granted,  if  it  had  been  properly  brought 
be  Tore  the  Court.  As  to  that  part  of  the  information  which 
seeks  to  have  the  legal  estate  recovered,  if  this  were  at  all 
necessary,  the  proper  proceeding  would  be  by  petition  in 
a  summary  way^  and  not  by  information  or  bill  (6). 

Then  comes  the  question  as  to  the  alleged  breach  of 
trust  in  the  sale  of  the  200/L  stock.  Upon  this  point,  your 
Lordship  is  called  upon  to  say  that  George  Holland,  who 
knew  nothing  of  the  sale  till  afterwards,  and  who  took  no 
benefit  from  it,  is  alone  to  be  made  liable.  Even  if  this 
information  had  been  filed  at  an  earlier  period,  and  all  the 
proper  parties  had  been  brought  before  the  Court,  it  is 
quite  clear  that  the  mere  circumstance  of  his  being  a  trus- 
tee at  the  time  the  sale  took  place,  would  not  be  sufficient 
to  charge  him  with  this  sum  of  money.  [Alderson^  B. — 
It  must  be  wilful  negligence  on  his  part.]  They  have 
shewn,  from  his  answer,  no  wilful  negligence.  [Alderson^ 
B. — He  becomes  acquainted  with  the  fact  in  1819,  but 
takes  no  steps  till  1820.]  By  the  testator's  will,  the  acting 
trustee  was  to  account  to  the  succeeding ;  and  therefore 
the  trustee  who,  on  taking  that  account,  adopted  the 
breach  of  trust,  was  the  party  liable.  In  the  case  in  JBar- 
nadision,  the  trustees  had  actually  received  the  money. 
It  was  not  a  liability  in  consequence  of  not  taking  steps, 
but  for  money  received.  Besides,  the  correctness  of  the 
report  of  that  case  is  very  questionable,  for  it  is  difficult 
to  see  how  Lord  Hardmcke  could  have  decided  the  point 
on  petition.  In  Walker  v.  Symonds,  the  parties  represent- 
ing the  deceased  trustee  were  actually  before  the  Court, 
and  therefore  what  Lord  Eldon  is  reported  to  have  said  as 
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to  charging  trustees  separately  for  a  breach  of  trust  com- 
mitted by  their  co-trustees,  is  only  an  obiier  dictum.  As- 
suming  the  correctness  of  the  report  in  that  case,  it  is  a 
dictum  which  has  never  been  followed,  and  was  expressly 
disapproved  of  by  Sir  John  Leach ;  and  in  a  late  case.  Sir 
Launceloi  Shadwell,  upon  a  review  of  all  the  authorities, 
came  to  the  conclusion  that  there  was  some  mistake  on 
this  point  in  the  report  of  Walker  y.  Spmonds;  and 
that,  at  all  events,  the  dictum  of  Lord  Eldam  was  not  to 
be  acted  upon.  If  it  were  acted  upon  in  this  instance, 
and  George  Holland  were  made  liable,  how  could  he  ob- 
tain contribution  from  the  other  trustees?  Upon  the 
whole,  we  submit  that  there  is  no  evidence  that  the  trus- 
tees have  violated  their  duty,  but  on  the  contrary,  that  for 
many  years  past  the  charity  has  been  properly  adminis- 
tered ;  that  unless  improper  management  be  shewn,  the 
Court  will  not  direct  a  scheme ;  and  that,  at  all  events,  it 
will  not  direct  any  scheme  which  is  not  final  and  conclu- 
sive in  its  nature,  so  as  to  prevent  any  further  application 
to  the  Court*  Aitorney-General  v.  Haberdashers^  Cam' 
panjf  (a). 

Mr.  Cooper  in  reply. — Admitting  that  the  specific  relief 
sought  for  by  the  information  is  improper,  the  Court  will 
give  the  proper  relief  under  the  prayer  for  general  r»> 
lief:  Aitomejf'General  v.  Jeanes  (A),  Attorney-General  ▼• 
Scott  (c),  Aitomey^General  v.  Mayor  of  Stamford  (d), 
Attorney-General  v.  Foyster  (e),  Attorney 'General  v« 
Whitely  (/),  Attorney-General  v.  Brook  {g).  [Alder- 
son,  B.] — The  question  is  not  whether  the  Court  will  give 
relief  only  according  to  the  prayer  of  the  informatioii« 
but  whether  if  no  facts  are  established  as  averred,  the 
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Court  will  give  relief  under  the  prayer  for  general  relief.] 
In  Attorney  General  v.  St.  PauFs  School  (a)  it  was  held 
upon  appeal,  that  the  Court  could  give  relief  un<^r  such 
circumstances.  It  is  not  necessary  that  the  facts  should 
be  specified  and  particularized  in  the  informationi  but 
supposing  facts  are  alleged,  and  there  is  a  failure  in  the 
proof  of  them,  yet,  if  it  turn  out  by  accident,  and  contrary 
to  all  expectation,  that  the  charity  requires  to  be  regulated, 
relief  will  be  given.  It  is  said,  that  in  Attorney-General 
T.  Grocers*  Company,  the  information  was  dismissed,  be- 
cause the  facts  as  averred  were  not  proved ;  but  the  Court 
could  do  no  otherwise  than  dismiss  the  information,  be- 
cause the  defendants  insisted  on  a  decree  of  the  Commis- 
sioners of  Sewers,  and  the  Master  of  the  Rolls  had  no 
jurisdiction  to  vary  the  decree :  Rockley  v.  Kelly  (Jb). 
It  may  be  admitted,  that  if  upon  a  bill  filed,  you  seek  to 
fix  the  defendants  with  the  loss  of  a  particular  sum  of 
money,  or  with  particular  misconduct,  you  ought  to 
put  that  fact  in  issue,  and  if  necessary  to  amend  your 
bilL  But,  in  the  case  of  an  information,  it  is  not  ne- 
cessary to  amend  for  the  purpose  of  stating  circum- 
stances which  in  a  bill  ought  to  be  introduced  by  amend- 
ments; more  especially  where  the  circumstances  only  tend 
to  shew  generally  the  necessity  for  a  scheme.  This  ob- 
servation extends  to  cases  where  the  defendants  might  be 
taken  by  surprise ;  but,  in  a  case  like  the  present,  they 
cannot  be  taken  by  surprise.  The  allegations,  that  im- 
proper persons  have  been  made  objects  of  the  charity, 
and  that  a  scheme  would  be  beneficial,  are  quite  sufficient 
to  sustain  this  information.  Suppose  even  the  pleadings 
contained  nothing  more  than  a  statement  of  the  devise, 
and  of  the  alteration  in  the  value  of  money,  it  is  submitted 
that  the  Court,  upon  proof  of  those  matters  alone,  would 
make  a  decree.    The  case  of  Morden  College  (c)  in  which 
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the  charity  vas  established  for  the  benefit  of  decayed 
Turkish  merchants,  shews  how  far  the  alteration  in  the 
value  of  money  will  weigh  with  the  Court  in  increasing 
the  allowances  to  the  objects  of  the  charity.  [Alderson, 
B. — In  that  case  there  was  a  definite  body  to  be  pro- 
vided for.  Is  there  any  case  where  there  being  an  indefi- 
nite number  of  objects  but  a  definite  allowance^  the  Court  of 
Chancery  has  ordered  the  surplus  funds  to  be  applied  in 
increasing  the  allowances?]  In  the  case  just  cited^  the 
number  of  the  objects  was  indefinite.  The  charity  was 
founded  under  the  will  of  Sir  John  Morden  for  the  benefit 
of  so  many  poor  merchants  as  the  rents  of  his  estates 
would  maintain.  By  the  wUli  each  poor  merchant  was  to 
have  20/.,  but  that  sum  was  reduced  by  the  codicil  to  15/. 
The  trustees  had  the  power  of  framing  statutes,  and  were 
also  visitors,  and  had  the  whole  of  the  internal  manage- 
ment. In  addition  to  the  general  powers  given  to  them 
by  the  will,  they  obtained  an  act  of  Parliament  (a)  enabling 
them  to  increase  the  allowance  to  40/.  per  annum.  The 
income  of  the  charity  having,  of  late  years,  considerably 
increased,  the  trustees  thought  it  desirable  to  increase  the 
number  of  objects,  and  for  that  purpose  they  proposed  to 
add  a  wing  to  the  college.  They  contended  they  had 
authority  to  do  that  under  the  will  and  the  act  of  Parlia- 
ment. The  question  came  before  the  Master  of  the  Rolls 
who  directed  a  reference  to  the  Master  not  to  approve  of 
a  scheme  generally,  but  to  inquire  whether  it  was  fit  and 
proper  to  increase  the  allowances.  The  Master,  amongst 
many  other  things,  reported  that,  in  his  opinion,  the  allow- 
ance to  each  merchant  should  be  increased  to  60/L  per 
annum,  rather  than  there  should  be  any  increase  in  the 
number  of  objects ;  and  his  report  was  confirmed.  The 
trustees,  however,  being  dissatisfied  with  the  Master's  re- 
port in  other  particulars,  appealed  to  the  Lord  Chancellor^ 
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when  his  Lordship,  in  considering  this  particular  part  of 
the  case,  observed  that  he  only  differed  from  the  Master 
of  the  Rolls  in  this, — that,  looking  at  the  whole  state  of 
the  case,  and  the  change  of  laws  and  circumstances,  he 
thought  full  justice  could  not  be  done  unless  there  were  a 
general  scheme*  The  case,  howeyer,  afterwards  stood 
over,  in  order,  if  possible,  to  obtain  the  consent  of  the 
trustees  to  some  private  arrangement. 
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Alderson,  B.— This  was  an  information  filed  against     Dee,  2ltL 
the  defendants,  who  are  the  trustees  of  a  charity  in  the 
county  of  Lincoln^  originally  founded  by  the  will  of  Ed- 
ward Hunstone,  in  the  year  1655. 

The  information,  after  setting  out  the  will  of  the  foun- 
der, proceeds — ^first,  to  charge  the  defendants  with  mis- 
management of  the  charity  estate  in  various  particulars, 
to  which  it  is  not  necessary  that  I  should  now  advert ;  se- 
condly, with  having  suffered  the  legal  estate  in  the  pre- 
mises to  be  outstanding ;  and,  thirdly,  with  mismanage- 
ment of  the  charity  generally ;  and  it  charges  one  of  the 
defendants,  Edward  Holland  in  particular,  with  a  breach 
of  trust  in  respect  of  a  sum  of  money^  amounting  to  up- 
wards of  150/.  lost  to  the  charity^  by  the  failure  of  one 
of  the  existing  trustees  of  the  name  of  Hunnings. 

The  information  prays,  that  George  Holland  may  be 
directed  to  repay  this  money ;  and  that  the  Court  will  di- 
rect the  matter  to  be  referred  to  the  Master,  to  consider 
of  a  scheme  for  the  future  management  of  the  charity,  to- 
gether with  such  relief  as  may  be  proper  under  all  the 
circumstances. 

The  first  charge  was  given  up ;  it  appearing  quite  clear 
on  the  evidence  that  the  charity  estate  had  been  ma- 
naged greatly  to  the  advantage  of  the  charity.  And  as  to 
the  mismanagement  of  the  charity  itselfi  there  is  nothing 
before  the  Court  to  support  that  allegation  against  the 
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present  trustees.  They  appear  to  me  to  have  conducted 
themselves  with  great  propriety,  and,  so  {at  as  the  evi- 
dence goes*  to  have  appointed  proper  objects  to  receive 
the  bounty  of  the  founder* 

I  see  no  reason  to  charge  Mr.  Holland  with  any  breach 
of  trust  as  to  the  money  lost  by  the  failure  of  Hunninga. 
The  utmost  that  could  be  urged  against  him  wa«,  that  he 
was  not  so  prompt  as  he  might  have  been  to  compel  Hun- 
nings  to  replace  the  money  arising  from  the  stock  sold  out. 
But  it  is  clear»  that  as  soon  as  he  became  the  acting  trus- 
tee in  rotation,  the  money,  as  much  at  least  as  could  be 
recovered,  was  replaced;  and  that  Hunnings  previously 
had  been  considered  a  man  in  perfectly  good  credit.  If 
any  complaint  could  fairly  be  made  at  all,  it  would  apply 
to  the  trustee  who  preceded  George  Holhind  in  office,  and 
who  is  no  party  to  the  present  record. 

On  the  whole,  I  am  quite  satisfied  that  all  these  which 
are  the  most  important  charges  against  the  defendants 
have  totally  failed.  But  then  it  is,  I  think,  made  out  that 
the  legal  estate  is  outstandings  and  that  some  inconve- 
nience may  possibly  result  to  the  charity  if  that  were  suf- 
fered to  continue ;  though,  I  own,  I  think  the  inconveni- 
ence is  not  likely  to  be  very  great,  since  no  instance  of  it 
has  occurred  from  the  time  of  the  death  of  the  original 
trustees  (which  must  have  taken  place  more  than  a  century 
ago),  to  the  present  day. 

But  there  ia  another  circumstance  in  this  case.  The 
information  prays  a  reference  to  the  Master  to  consider  of 
a  scheme  for  the  future  management  of  this  charity. 

It  appears  that,  by  the  will  of  Mr.  Hunstone,  he  direct- 
ed his  charity  to  be  for  the  benefit  of  such  decayed  gen- 
tlemen as  can  make  it  appear  unto  his  trustees  that  they 
are  of  his  name  and  family,  and  of  the  age  of  forty  years ; 
or  else  so  impotent  as  not  to  be  otherwise  able  to  get  a 
living.     Such  persons  as  these  (and  they  are  afterwards 
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extended  on  failure  of  his  own  family,  to  the  ftmilies  of 
Godney  of  Bagenderby,  Smith  of  Saltflete,  and  Wordliff 
of  Toft  Grange,  successively ;  and,  lastly,  on  failure  of  all 
these,  to  such  persons  being  icihahitaots  of  the  county  of 
Lincoln  at  large),  are  to  have  each  an  allowauoe  of  KM. 
a  year  for  life,  in  case  of  good  conduct.  And  the  num- 
ber is  to  depend  on  the  aoiQunt  to  be  derived  from  the 
estate. 

Now,  from  the  evidence,  it  clearly  appears  that  the  ea- 
tate  has  increased  from  an  annual  rental  of  about  SOL  to 
that  of  500^ ;  and  it  is  obvioua,  that  the  amount  mentioned 
in  the  will,  10/.,  although  at  that  time  a  decent  allowaoce 
for  a  decayed  gentleman,  is  now,  froi»  the  change  in  the 
value  of  money,  a  totally  inadequate  sum  for  that  purpose ; 
and  that  the  retaining  the  present  amount^  will,  in  truth, 
violate  the  spirit,  whilst  it  is  an  adherence  to  the  letter  of 
the  will. 

It  appears,  moreover,  that  in  former  times,  though  not 
of  late,  an  improper  interpretation  has  been  given  to  the 
word  '*  impotent*'  in  the  will,  whidi  aeems  to  have  beeu 
construed  sa  asto  allow  the  admisaion  of  minors,  until  they 
attained  their  minority,  to  the  bendKts  of  the  charity. 
This  interpretation  is  clearly  erroneous^  and  was  admit- 
ted to  be  so.  The  word  ''  gentlemen"  also,  is  a  word  of 
somewhat  vague  meaning ;  and  it  will  be  well,  therefore, 
to  give  some  more  accurate  description  of  it;  at  all  events 
enumerating  some  classes*  so  aa  to  make  the  objects  of 
the  charity  more  definite^  and  the  duties  of  the  trustees 
more  easy  in  future* 

Although,  therefore,  I  am  not  insensible  to  the  argu- 
ment which  was  urged,  as  to  the  expense  of  a  scheme, 
yet,  I  think  on  the  whole,  it  would  clearly  be  more  for 
the  benefit  of  the  charity  that  a  reference  to  the  Master 
should  take  place. 
The  case  of  Morden  College,  before  Lord  Coiienham, 
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is  an  authority  for  my  doing  this.  But  neither  this,  nor 
the  getting  in  the  legal  estate,  required  the  present  infor- 
mation to  be  filed,  containing  grave  charges  which  turn 
out  to  be  wholly  without  foundation.  Both  these  objects 
might  have  been  obtained  by  petition. 

I  propose,  therefore,  to  adopt  the  decree,  which,  under 
very  similar  circumstances.  Lord  Longdate  made  in  The 
Attorney-General  Y.  CuUum{a),  *'  Thinking,'*  as  be  said  in 
that  case,  "that  the  suit  has  been  instituted  and  con- 
ducted in  a  manner  to  create  a  great  deal  of  unnecessary 
expense,  I  think  it  right  to  frame  my  decree  in  terms  to 
save  the  charity  estate  from  costs  to  which  I  think  it  ought 
not  to  be  subjected." 

I  dismiss,  with  costs,  so  much  of  the  information  as  re- 
lates to  the  mismanagement  of  the  estate  and  of  the  cha- 
rity, by  the  present  trustees,  and  of  the  breach  of  trust 
alleged  against  George  Holland. 

I  direct  a  reference  to  the  Master  as  to  the  legal  estate, 
to  inquire  whether  it  be  outstanding,  and  to  take  proper 
measures  for  getting  it  in.  I  direct  a  reference  to  him  to 
consider  a  scheme  for  the  future  management  of  the 
charity,  in  which,  amongst  other  things,  he  is  to  consider 
whether  the  amount  paid  to  each  of  the  objects  of  the 
charity  should  not  be  increased,  and  their  number 
diminished,  without,  however,  disturbing  any  of  the  pre- 
sent possessors.  The  Master  is  also  to  consider  the  ex- 
pediency of  increasing  the  number  of  the  trustees  by  in- 
troducing one  or  two  of  the  incumbents  mentioned  in  the 
testator's  will,  and  the  propriety  of  prohibiting,  in  future, 
the  election  of  trustees  in  the  same  family.  He  will  also 
consider  how  to  define  the  word  "  gentleman**  more 
clearly — as,  for  instance,  by  stating  that  magistrates, 
esquires,  members  of  the  three  learned  professions,  gra- 


(a)  1  Keen,  118. 
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duates  of  the  universities,  attornies,  surgeons,  apothecaries,  1837. 
and  the  like  shall  be  considered,  if  otherwise  eligible, 
objects  of  this  charity.  He  will  also  define  the  age  at 
which  eligibility  is  to  begin,  so  as  to  exclude  minors  in  Holland. 
future.  I  mention  these  circumstances  as  some  of  those 
which  are  proper  to  be  considered.  Upon  the  exclusion 
of  minors,  and  upon  the  not  disturbing  the  present  trus- 
tees, and  the  present  objects  of  the  charity,  I  wish  to  be 
considered  as  giving  a  direction  to  the  Master. 

And  as  to  the  costs  of  the  parts  of  the  information  not 
dismissed^  I  give  none  to  the  relators  up  to  the  present 
time. 

The  defendant's  extra  costs  as  to  the  parts  dismissed, 
and  their  own  costs  up  to  the  present  time,  they  are  to 
have  out  of  the  charity  estates.  The  subsequent  costs  I 
reserve,  intimating,  however,  my  wish  that  the  Master  (if 
there  be  any  improper  delay  or  vexatious  proceeding 
before  him,  which,  however,  I  do  not  anticipate,)  will 
report  the  same,  for  my  government  as  to  the  award  of 
these  costs  on  further  directions. 


Decree  accordingly. 
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^     «  .   ^,  POLLEY  r.  SeVmour. 

J)ec.Sth,2Ui. 

TetutrizdeTised  SaLOME  TURST,  spinster^  being  seised  and  pos- 
her  real  and  per.  sessed  of  considerable  real  and  personal  estates,  amongst 
W?*s.rbishrin,  ^hicb  were  an  estate  in  fee  simple  in  the  greater  part  and 
executor*,  and  |^  jQ^g  term  of  years  in  the  remaining  part  of  the  Pantheon 
according  to  the  in  Oxford  Street,  by  ber  will,  dated  in  September,  180S, 
and  quaiitiee  after  bequeathing  yarious  legacies,  devised  and  bequeathed 
IbrtTuiti'foi.  "  follows:— "And  as  to  all  the  rest,  residue,  and  re- 
lowing,  that  ii     mainder  of  my  real  and  personal  estate,  whatsoever  and 

to  iay,  upon  *.  t   i  i  i 

truBt  to  reuin  wheresoever,  after  payment  of  my  debts,  the  above  men- 

same^hT^he*  tioncd  legacies,  my  funeral  expenses,  and  the  charges  of 

•tate  it  should  pjroving  this  my  will,  I  give,  devise,  and  bequeath  the 

time  of  her  de-  same  unto  and  to  the  Use  of  William  Seymour,  of  Mar* 

he'sho'uM  ihlnlf  gsret  Street,  in  the  parish  of  Marylebone,  and  county  of 

Mu'and^diipoM  Middlesex,  gentleman,  his  heirs,  executors,  and  admini- 

of  the  whole,  or  gtrators,  for  ever,  according  to  the  different  natures  and 

such  part 

thereof  as  and  qualities   thereof  respectively;    upon  the  several  trusts 

they'shouM  nevertheless,  and  for  the  several  ends,  intents,  and  pur^ 

SaT think  ^\  poscs  hereinafter  expressed  and  declared  of  and  concern- 

dient,  either  by  ing  the  Same ;  that  is  to  say,  upon  trust  to  retain  and  keep 

public  auction 

or  private  con-    the  Same  in  the  state  it  shall  be  in  at  the  time  of  my  de- 
tract, to  any  per- 
son or  persons 

who  should  be  willing  to  become  the  purchaser  or  purchasers;  and  then  upon  trust  to  invest  the  money 
to  be  produced  by  such  sale  or  sales,  together  with  all  ready  monies  of  the  testatrix,  in  his  or  their 
own  name  or  names,  and  in  that  of  two  of  the  residuary  legatees  thereinafter  named,  in  the  pub- 
lic ftinds,  or  upon  real  or  government  securities;  and  then  Uie  testatrix  directed  that  the  said  W. 
S.,  his  heirs,  executors,  or  administrators,  should  sund  possessed  of  and  interested  in  all  such  the 
general  residue  of  her  real  and  personal  estate,  and  from  and  after  such  sale,  then  of  the  stocks, 
funds,  and  securities  whereon  the  same  or  any  part  thereof  should  have  been  invested,  in  triift, 
out  of  the  rents,  i^ues,  and  profits,  interesr,  dividends,  and  proceeds  thereof,  to  pay  several  life 
annuities;  and  fiom  and  after  full  payment  and  satisfiiction  thereof,  the  testatrix  directed  that  the 
said  W.  S.,  his  heirs,  executors,  and  administrators,  should  stand  possessed  of  all  the  said  readne 
of  her  said  real  and  personal  estate  and  effects,  and  of  the  stocks,  funds,  and  securities  whereon  the 
same  or  any  part  thereof  should  have  been  invested,  and  the  rents,  issues,  and  profits,  interest, 
dividends,  and  produce  thereof,  in  trust  for  five  of  the  said  annuitants,  (including  the  said  W.  S.), 
in  equal  shares  and  proportions,  as  tenants  in  oommon,  and  for  their  respective  bars,  exccntors, 
administrators,  and  assigns,  according  to  the  different  natures  and  qualities  thereof: — Beld,  tha^ 
upon  the  terms  of  this  wilt,  it  was  not  the  Intention  of  the  testatrix  that  the  property  should  be 
converted  out  and  out,  but  that  W.  S.  had  a  discretion  to  sell  the  whole  or  any  part  of  it  wlien  and 
as  he  might  think  expedient,  and  that  until  he  exercised  that  discretion  the  property  must  be  eon- 
iidercd  to  remain  in  the  state  It  was  in  at  the  time  of  the  death  of  the  testatrix. 

A  trustee  having  discretion  to  sell  the  trust  property  submitted  to  a  decree  lor  sale  in  a  soit  ia- 
atltnted  In  relation  to  the  uwHi^^H^ld,  Uiat  die  Court  waa  not  therefore  bound  to  cairy  die  tale 
Into  exectttioo. 
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eease  as  long  as  be  shall  think  proper,  or  to  sell  and  dh-  MSy, 
pose  of  the  whole  or  such  part  thereof  as  and  when  he 
or  they  shall  from  time  to  time  think  expedient,  either  by 
public  auction  or  private  contract,  and  in  such  lots  and 
parcels  as  he  or  they  shall  think  best  and  most  advisable, 
unto  any  person  or  persons  who  shall  be  willing  to  become 
the  purchaser  or  purchasers  thereof,  or  of  any  part  thereof, 
for  the  most  money  and  best  price  or  prices  that  can  or 
may,  at  the  time  or  times  of  such  sale  or  sales,  or  disposi- 
tion, be  reasonably  had  or  gotten  for  the  same ;  and  then 
upon  trust  to  place  out  and  invest  the  money  to  arise  and 
be  produced  from  or  by  such  sale  or  sales,  together  with 
all  ready  money  which  I  shall  leave  at  the  time  of  my  de- 
cease, and  all  sum  and  sums  of  money  which  shall  be  col- 
lected or  got  in  by  him  or  them,  and  which  shall  be  due 
and  owing  to  me  at  the  time  of  my  decease,  in  his  or  their 
own  name  or  names,  and  in  the  name  of  some  two  of  the 
residuary  legatees  hereinafter  named,  in  the  public  stocks 
or  funds,  or  upon  real  or  government  securities  in  Great 
Britain,  at  interest.  And  then  I  will  and  direct  that  the 
said  William  Seymour,  his  heirs,  executors,  or  administra- 
tors, shall  and  do  stand  and  be  possessed  of  and  interested 
in  all  such  the  general  residue  of  my  real  and  personal  es- 
tate, and  from  and  after  any  such  sale,  then  of  the  stocks, 
funds,  or  securities  whereon  the  same  or  any  part  thereof 
shall  have  been  laid  out  or  invested,  in  trust,  by  and  out 
of  the  rents,  issues,  and  profits,  interest,  dividends,  and 
proceeds  thereof,  to  pay  the  several  annuities  following; 
that  is  to  say,"  [Then  followed  several  life  annuities  to 
William  Polley,  Mary  Policy,  his  daughter,  Sarah  Crode, 
Rebecca  Harvey,  the  said  William  Seymour,  and  several 
other  persons.]  "  And  from  and  after  full  and  entire  pay- 
ment and  satisfaction  of  the  several  annuities,  and  all  ar- 
rears thereof,  then  I  will  and  direct  that  the  said  William 
Seymour,  his  heirs,  executors,  and  administrators,  shall 
stand  possessed  of  all  the  said  rest  residue  and  remainder 
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1837.  of  my  said  real  and  personal  estate  and  effectSi  and  of  th« 
stocks,  funds,  and  securities  whereon  the  same  or  any  part 
thereof  shall  have  been  invested,  and  the  rents,  issues,  and 
profits,  interest,  dividends,  and  produce  thereof,  in  trust 
for  the  said  William  PoUey,  Mary  Polley,  his  daughter, 
Sarah  Crode,  Rebecca  Harvey,  and  himself  the  said  Wil- 
liam Seymour,  in  equal  shares  and  proportions,  as  tenants 
in  common,  and  not  as  joint  tenants,  and  for  their  respect- 
ive  heirs,  executors,  administrators,  and  assigns,  according 
to  the  different  natures  and  qualities."  The  testatrix 
then,  for  promoting  and  facilitating  such  sale  and  sales  as 
were  by  her  therein-before  authorized  to  be  made  of  her 
real  and  personal  estate,  declared  that  the  receipt  and  re- 
ceipts of  the  said  William  Seymour,  his  heirs,  executors, 
and  administrators,  should,  from  time  to  time,  be  a  good 
and  sufficient  discharge,  and  good  and  sufficient  discharges, 
to  the  purchaser  or  purchasers  thereof,  or  of  any  part 
thereof  respectively,  for  so  much  money  as  in  such  receipt 
or  receipts  should  be  acknowledged,  or  expressed  to  be 
received,  &c. ;  and  that  it  should  be  lawful  for  the  said 
William  Seymour,  his  executors  and  administrators,  when, 
and  as  he  should  from  time  to  time  see  proper,  to  alter, 
change,  and  transfer  any  funds  or  securities  which  should 
be  purchased  or  taken  in  pursuance  of  her  will,  to  any 
other  funds  or  securities  of  the  same  or  a  simUar  nature, 
in  his  name,  and  the  names  of  some  two  of  such  residuary 
legatees.  The  testatrix  then  provided,  that  if,  at  any  time 
or  times  after  her  decease,  the  rents,  issues,  and  profits, 
interest,  dividends,  and  annual  produce  of  the  said  general 
residue  of  her  estates  and  efiects,  or  of  the  stocks,  funds, 
and  securities  whereon  the  same  or  any  part  thereof  should 
have  been  laid  out  or  invested,  should  not  extend  to  or  be 
sufficient  to  answer  and  pay  all  the  said  annuities  in  full, 
then,  and  in  such  case,  and  so  often  as  the  same  should 
prove  insufficient,  all  and  every  the  said  annuities  or  yearly 
sums  therein-before  by  her  directed  to  be  paid,  should 
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abate  proportionably  one  with  the  other.  And  the  testa- 
trix nominated  and  appointed  the  said  William  Seymour 
sole  executor  of  her  wiiL 

The  testatrix  died  in  March,  1805,  leaving  the  several 
annuitants,  except  Sarah  Crode,  surviving  her.  Sarah 
Crodedied  in  the  lifetime  of  the  testatrix,  leaving  no  heirs. 
William  Seymour  proved  the  will,  and  entered  into  pos- 
session of  the  real  and  personal  estate  of  the  testatrix. 

The  original  bill  was  filed  in  1820,  by  William  Polley  and 
the  other  annuitants,  against  Seymour  and  the  Attorney 
General,  praying  the  usual  accounts  and  payment  of  their 
annuities,  and  that  the  real  estates  might  be  sold.  The 
cause  came  on  for  hearing,  and  various  proceedings  were 
had  in  the  suit.  In  June,  183)3,  an  order  was  made  for  the 
sale  of  the  real  and  leasehold  estates.  These  were  accord- 
ingly, on  several  occasions,  offered  for  sale,  but  for  various 
sufficient  reasons  the  sales  could  not  be  proceeded  with. 
The  property  was  then  let  upon  a  repairing  lease  for  sixty- 
one  years,  from  Lady-day,  183i,  at  a  rent  of  800/.  The 
Master  having,  under  these  circumstances,  reported  that  a 
sale  would  not  be  beneficial  to  the  parties,  an  order  was 
made  in  July,  1837,  that  the  surplus  rents,  after  payment 
of  costs,  should  be  applied  in  liquidation  of  the  annuities. 

During  the  progress  of  the  suit  considerable  changes  had 
taken  place,  by  death  or  marriage,  in  regard  to  the  par- 
ties. Of  these  changes,  which  were  provided  for  by  bills 
of  revivor  and  supplement,  it  is  only  necessary  to  notice 
that  which  took  place  by  the  death  of  William  Polley,  in- 
testate, in  December,  1830.  He  left  a  widow  and  several 
children  surviving  him,  amongst  whom  was  William  Pol- 
ley, one  of  the  present  plaintiffs,  his  heir-at-law  and  per- 
sonal representative. 

The  principal  question  now  to  be  decided  on  further 
directions  was,  whether^  consistently  with  the  will  of  the 
testatrix,  the  property  could  be  permitted  to  remain  as 
real  property,  in  which  case  William  Polley  and  the  other 
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plaintiffs,  as  heirs  of  the  residuary  devisees,  would  be 
entitled  to  so  much  of  it  as  was  freehold,  or  whether  the 
testatrix  intended  that  this  property  should  be  converted 
out  and  out  into  personalty,  in  which  case  the  next  of  kin 
or  legatees  of  the  residuary  devisees  would  be  entitled. 

Mr,  Stuart  and  Mr.  BeUasis  for  the  plaintiffs. — The 
first  question  is  whether,  when  this  suit  was  first  institu- 
ted, the  residuary  property  devised  by  the  will  was  to  be 
deemed  real  estate,  or  to  have  been  converted  out  and  out 
into  personalty ;  and,  secondly,  whether,  if  it  were  not  then 
converted,  the  subsequent  proceedings  in  the  suit  make 
any  difference  in  that  respect.  Upon  the  first  point,  it  is 
clear,  that  where  a  testator  devises  real  property  to  be 
sold  and  converted  into  money,  and  the  money  to  be  paid 
to  a  particular  individual,  there  is  a  conversion  out  and 
out.  The  party  who  takes  under  such  a  gift  takes  it  as 
personal  estate,  on  the  principle  that  there  is  impressed 
on  it  by  the  testator  the  character  of  personal  estate. 
But  though  the  direction  be  to  convert  the  property  out 
and  out,  and  to  give  it  to  the  individual  as  money,  yet  the 
individual  dying  before  the  conversion  takes  place,  may  ex- 
ercise a  right  of  election,  and  may  demonstrate  his  inten- 
tion, by  will  or  otherwise,  that  the  property  shall  go  to  his 
real  and  not  his  personal  representatives.  If,  however,  he 
makes  no  such  election,  then,  in  order  to  entitle  his  per- 
sonal representative  to  take  it  as  personalty,  he  must  shew 
that,  by  the  terms  of  the  will,  the  real  property  was  con- 
verted out  and  out.  Now,  he  cannot  shew  that,  if  the  will 
merely  gives  the  trustee  an  option  to  lay  the  money  out  on 
land.  lAlderson,  B. — The  other  parties  will  contend  that 
the  option  given  to  the  trustee  in  this  case  is  only  as  to  time ; 
and  that  the  conversion  must  take  place  some  time  or  other.] 
Here,  the  discretion  given  to  the  trustee  extends  over  the 
whole  period  of  his  life.  He  is  to  retain  and  keep  the 
property  in  the  state  in  which  it  may  be  found  at  the  tes- 
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tator*8  death,  ''  as  long  as  he  shall  think  proper."    There         1837* 
is  no  where,  on  the  face  of  this  will,  an  imperative  direc-       "T^"* 
tion  given  to  him  to  convert  the  property  at  some  specific  o. 

time.  [Alderson,  B. — The  trustee  is  to  retain  and  keep 
the  property  so  long  as  he  shall  think  proper;  but  the 
property  is  to  be  sold  when  he  or  his  representatives  may 
think  proper.  In  Thornton  v.  Hawley  {a)  the  option  was 
given  to  the  representatives  of  certain  persons,  as  well  as  to 
the  persons  themselves,  and  Sir  William  Grant  relied  on 
that  circumstance  as  shewing  that  the  option  was  only  as 
to  time.  You  may  suppose  a  person  to  leave  to  an  indivi- 
dual whom  he  knows,  and  on  whose  sagacity  he  depends, 
a  particular  sort  of  option,  but  you  cannot  extend  that  to 
his  representatives.]  Thornton  v.  Hawley  was  the  case 
of  a  settlement.  [Alderson^  B. — Suppose  the  property 
had  been  devised  to  a  trustee  upon  trust,  to  convert  it 
into  personal  estate  as  soon  as  he  should  find  it  conve* 
nient,  would  not  that  be  a  conversion  out  and  out?]  It 
might  be  so ;  but  whether  a  limited  or  unlimited  time  is 
given  to  the  trustee,  is  not  absolutely  material  in  this 
case.  Suppose  the  time  to  be  limited  ;  we  represent  the 
heir  of  Policy,  who  was  the  first  person  to  take  the 
property,  whether  converted  or  unconverted.  Policy  is 
dead,  and  the  conversion  has  not  yet  taken  place;  why 
then,  should  the  Court  be  called  upon  to  say  that  the  pro- 
perty, which  was  real  at  the  time  of  his  death,  passed  to 
his  personal  representative  and  not  to  his  heir?  Besides, 
here,  by  the  terms  of  the  will,  the  trustee  is  to  stand  pos- 
sessed in  trust  for  the  ''  respective  heirs'*  as  well  as  exe- 
cutors of  the  parties  named.  It  is  only  in  cases  like  that 
of  Kennett  v.  Abbott  (6),  where  the  testator's  declara- 
tions are  of  the  most  clear  and  explicit  nature,  that  the 
Court  will  declare  a  conversion  out  and  out.  If  the  con-* 
version  was  intended  for  a  particular  purpose,  and  that 

(fl)  10  Vc».  138.  (b)  4  Vc8.  802. 
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purpose  faili  the  Court  says  there  is  no  conversion  at  all : 
Ackroyd  v.  Smiihson  (a).  In  Walker  v.  Denne  (b)  the 
money  was  not  laid  out,  and  it  was  sought  to  compel  the 
trustees  to  take  the  gift  as  if  it  had  been  laid  out;  but  the 
Court  decided  against  the  conversion  of  the  property,  on 
the  ground  that  a  discretion  was  vested  in  the  trustee. 
The  Court  always  leans  towards  keeping  the  property  in 
the  state  in  which  it  is  found.  lAlderson^  B. — It  is  en- 
tirely a  question  of  construction.  If  the  property  is  left 
to  the  trustee  to  convert  at  any  time  he  pleases,  (which 
be  would  have  a  right  to  do  without  that  direction),  then 
it  is  a  conversion  out  and  out.]  Upon  the  second  point  it 
seems  unnecessary  to  contend,  that  the  proceedings  which 
have  taken  place  in  this  suit  cannot  aflfect  the  general 
question. 

Mr.  Turner  for  the  defendant  W.  Seymour. — The 
question  which  may  possibly  arise  between  Seymour 
and  the  crown,  relative  to  the  interest  of  Sarah  Crode, 
who  has  died  without  heirs,  need  not  now  be  argued. 
It  will  be  time  enough  to  advert  to  that  point,  which 
depends  on  the  case  of  Burgess  v.  Wheaie  (c)t  when 
the  question  of  conversion  has  been  decided.  The  point 
now  to  be  determined  is,  whether  any  option  to  con- 
vert is  given  to  the  trustee,  the  law  being  clear  that  if 
there  is  an  option  there  cannot  be  an  absolute  conver- 
sion. Now,  by  the  first  part  of  the  residuary  clause,  the 
trustee  is  to  retain  and  keep  the  property  in  its  original 
state  as  long  as  he  shall  think  proper,  or  to  sell  and  dis- 
pose of  the  whole  or  such  part  thereof  as  and  when  he 
shall  think  expedient.  If  the  will  had  stopped  there,  it 
could  not  have  been  contended  that  this  was  a  conversion 
out  and  out.  By  that  clause  the  trustee  has  a  clear  option 
to  sell  or  not  to  sell.     [Alderson^  B. — If  the  words  had 

(«)  1  Bro.  C.  C.  603.  (h)  2  Vea.  170. 

(f)  1  W.  BL  123;  1  Eden.  177- 
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been  '*  if**  he  shall  think  proper,  there  would  have  been  a 
clear  option ;  but  the  words  are  **  as  long ''  as  he  shall 
think  proper.  Has  he  any  discretion  given  him  except  as 
to  time  ?  Does  the  absolute  discretion  you  contend  for 
extend  to  the  personalty,  as,  for  instance,  books,  jewels, 
&c.]  The  trustee  had,  by  this  clause,  an  absolute  dis- 
cretion to  sell  the  entire  property,  although,  probably,  the 
testatrix  might  intend  that  he  should  keep  the  personalty 
in  its  original  state.  The  power  of  sale  gives  him  a  com- 
plete option  to  sell  the  whole  or  part.  That  option  is  not 
affected  by  any  of  the  subsequent  clauses.  The  words 
''  upon  trust  to  place  out  and  invest,  &c.*'  do  not  imply  a 
necessity  of  selling  the  whole ;  they  only  refer  to  an  in- 
vestment of  such  part  as  might  be  sold :  and  the  clause 
in  which  the  testatrix  refers  to  the  sales  therein-before 
**  authorized,**  shews  clearly  that  she  did  not  intend  that 
a  sale  should  take  place  at  all  events.  How,  then,  can  the 
Court  say  that  there  is  an  absolute  direction  to  sell  out 
and  out,  when,  in  no  part  of  the  will,  is  any  expression  of 
that  sort  to  be  found  ?  The  result  is,  that  an  absolute 
discretion  to  sell  being  given  to  the  trustee,  if  that  discre- 
tion be  not  exercised,  the  parties  interested  must  take  the 
fund  as  they  find  it.  In  Cole  v.  Wade  (a),  a  discretion 
having  been  vested  in  trustees,  both  as  to  the  conversion 
and  distribution  of  the  fund  comprised  in  the  testator's 
will,  and  the  trustees  having  omitted  to  exercise  that  dis- 
cretion, the  Court  exercised  it  so  far  as  to  declare  who 
were  the  parties  entitled  to  take,  namely,  the  testator's 
next  of  kin  ;  but  it  was  held  by  Lord  Eldon^  in  Walter  v. 
Maunde  (6),  which  was  an  appeal  from  part  of  the  decree 
in  Cole  v.  Wade,  that  such  part  of  the  fund  as  consisted 
of  real  estate,  should  be  distributed  amongst  the  next  of 
kin  as  real  estate,  so  as  to  descend  to  their  heirs-at-law. 
"  The  question,'*  said  his  Lordship,  *'  is,  whether,  if  the 

(«)  16  Ves.  27.  W  19  Vc8. 424. 
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1837*  testator  has  given  both  his  real  and  personal  estates  to 
trustees,  with  a  direction  to  distribute  them  in  such  man* 
ner  and  proportions,  and  subject  to  such  annuities  and 
mortgages  as  they  may  think  proper,  it  follows,  that,  as 
they  could  convert  or  forbear  to  convert,  this  Court  is 
therefore  to  say,  it  will  distribute  the  whole  as  personal 
property,  as  that  is  more  convenient,  though  not  the  mode 
of  distribution  directed.  The  effect  of  all  the  cases  is 
this:  that  the  will,  if  it  is  to  be  construed  as  giving  to  the 
next  of  kin  the  real  estate,  gives  it  as  real  estate ;  the 
devisees  taking  the  property  in  the  quality  in  which  they 
receive  it,  and,  where  there  is  both  real  and  personal 
estate,  taking  each,  transmissible  as  such."  In  the  pre- 
sent case,  therefore,  it  being  impossible  to  assign  any 
limit  to  the  trustee's  discretion,  and  the  ultimate  limitations 
in  the  will  giving  the  property  to  the  parties  both  as  real 
and  persona],  they  must  take  it  as  it  is.  The  principle  on 
which  this  result  is  founded  is  apparent  in  other  legal  pro- 
ceedings. Upon  a  sale  of  estates  under  a  bankruptcy,  the 
property  paying  twenty  shillings  in  the  pound,  and  the 
bankrupt  being  dead,  a  question  arises  as  to  the  disposal 
of  the  surplus ;  and  the  decree  is,  that  so  much  of  the 
real  property  as  was  converted  in  the  lifetime  of  the  bank- 
rupt is  personal,  and  so  much  as  was  converted  after  his 
death  is  real :  Banks  v.  Seoii  (a).  So  upon  a  mortgage 
with  a  power  of  sale  reserving  the  residue  to  the  mort- 
gagor, his  executors,  and  administrators,  if  the  sale  takes 
place  in  the  lifetime  of  the  mortgagor  the  surplus  is  per- 
sonal estate,  if  after  his  death,  it  is  real  estate :  Wright  v. 
Rose  (6).  The  general  principle  is,  that  where  an  option 
of  sale  and  conversion  is  given  to  a  third  person,  it  de- 
pends on  the  exercise  or  non-exercise  of  that  option,  or 
on  the  period  at  which  it  is  exercised,  what  are  the  rights 
of  the  parties  claiming  the  benefit  of  the  sale. 

(<i)  5  Mad.  493.  (6)  2  S.  &  S.  323. 
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Upon  the  question  how  far  the  trustee's  discretion  has 
been  affected  by  the  proceedings  in  this  suit^  the  case  of 
JesMopp  y.  Watson  (a),  is  in  point  There  the  Master  had 
reported  against  the  sale  of  the  real  estate ;  yet  it  was 
not  considered  that  that  report  in  any  way  affected  the 
question  of  conversion ;  on  the  contrary,  the  Court  ulti- 
mately held  that  the  real  estate  descended  to  the  heir  as 
personalty.  It  is  clear,  therefore,  that  Seymour,  by  sub- 
mitting to  the  order  in  this  cause,  has  not  renounced  the 
option  which  has  been  given  to  him  by  the  testatrix.  It 
may  be  admitted  that  this  is  a  trust  which  ought  to  be 
looked  at  with  jealousy;  and,  perhaps,  the  Court  may  de- 
termine this  case  upon  that  view  of  the  subject.  It  is  not, 
however,  for  the  Court  to  control  the  exercise  of  discre- 
tion by  a  trustee  who  had  the  confidence  of  the  testatrix, 
unless  any  thing  which  appears  in  the  cause  gives  strong 
reason  for  altering  that  discretion. 

Mr.  Wray,  for  the  Crown. — The  option  here  given  to 
the  trustee  was  only  as  to  the  time  and  occasion  of  selling ; 
he  has  not  an  arbitrary  power  given  him  to  deal  with  the 
property  as  he  pleases.  In  a  case  in  which  leaseholds  had 
been  bequeathed  to  trustees  with  power  to  renew,  and  the 
trustees  having  neglected  to  renew,  rested  their  justifica- 
tion on  the  discretion  which  had  been  given  them  by  the 
will,  Sir  John  Leach  held  that  they  were  bound  to  exer- 
cise a  sound  and  not  a  capricious  discretion  on  the  subject. 
The  decree  of  discretion  is  to  be  measured  with  reference 
to  the  purpose,  and  perhaps  with  reference  to  the  pro- 
perty concerned. 

Mr.  Temple  and  Mr.  H.  E.  Sharpe^  for  the  legatees  and 
personal  representatives  of  some  of  the  residuary  devisees. 
—It  is  not  disputed  that  where  the  option  of  converting 

(a)  1  M.  &  K.  670. 
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1837.  property  is  left  to  the  personal  discretion  oF  the  trustee,  if 
he  does  not  exercise  that  option,  the  Court  will  not  exer- 
cise it  for  him ;  but  this  is  not  that  case.  No  one  can 
read  the  will,  and  say  that  Seymour  has  the  right  to  con- 
tinue the  property  as  real  estate,  and  that  it  depends  on 
bis  irill  and  pleasure  whether  it  shall  be  converted  into 
personalty  or  not.  The  testatrix  only  meant  to  say,  that 
as  there  were  circumstances  affecting  its  value  with  refer- 
ence to  the  time  of  sale,  she  left  the  time  of  sale  to  the 
trustee*s  discretion.  If  she  had  not  done  so,  the  property 
must  have  been  sold  immediately;  the  rule  being,  that 
where  lands  are  devised  to  be  sold,  and  the  money  divided 
among  several  persons,  none  of  them  can  elect  to  take  the 
land  instead  of  money,  if  one  desires  a  sale:  Deeih  v. 
Hale  {a). 

It  is  said,  however,  that  the  trustee  had  a  complete  dis- 
cretion to  sell  or  not  to  sell.  The  question  now  raised  has 
often  been  discussed.  In  Walker  v.  Denne  (6),  the  trus- 
tee had  an  option  to  constitute  the  property  either  real  or 
personal.  He  was  to  lay  out  the  money  either  in  freehold 
or  leasehold  lands.  It  did  not  appear  that  this  option, 
which  was  strictly  a  personal  authority,  had  ever  been  ex* 
ercised,  either  one  way  or  the  other.  The  time  arrived  at 
which  something  was  to  be  done,  and  the  Court  said,  that 
as  there  was  nothing  to  shew  that  if  the  option  had  been 
exercised,  the  property  would  have  been  made  realty,  it 
must  remain  as  it  was.  That  case  likewise  turned  upon 
other  points,  which  were  alone  sufficient  to  support  the 
decision.  No  doubt,  where  the  purpose  for  whicli  the 
testator  directs  the  sale  fails  altogether,  the  property  re- 
sults to  the  heir-at-law  as  realty ;  but  where  the  purpose 
only  partially  fails,  there»  notwithstanding  express  words 
of  option  given  by  the  will,  the  conversion  must  take  place. 
Cole  V.  Wade  (c)  was,  upon  the  terms  of  the  will,  a  case  of 

(a)  2  Molloy,  317-  (h)  2  VcB.  170.  (c)  16  Vas.  27- 
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absolute  option.  There  was  no  occasioni  for  any  thing  1837. 
that  appeared  on  the  will^  for  the  trustee  to  sell  at  all ; 
yet  the  object  of  the  testator  having  only  partially  failed, 
the  Court  directed  a  sale.  The  Court,  in  these  casesi  acts 
upon  the  principle  of  convenience  stated  by  Sir  John  Leach 
in  iS^fftfM  V.  Claxton  (a),  namely^  that  where  the  obvious 
purpose  is  that  there  should  be  a  sale  for  convenience  of 
division  amongst  the  devisees,  there,  unless  that  purpose 
entirely  fail,  a  sale  must  take  place.  Here,  the  purpose 
of  the  testator  was  to  divide  the  property,  when  sold, 
amongst  a  number  of  individuals;  and  although  one  has 
died,  and  his  share  has  consequently  lapsed,  the  other 
parties  are  entitled.  The  purposes  of  the  testator  have 
only  partially  failed,  and  the  case  comes  within  the  prin* 
ciple  laid  down  by  Sir  John  Leach.  Wright  v.  Wright  (i), 
Doughty  V.  Bull  (c),  Fletcher  v.  Ashburner  (<0,  Kirkman 
▼.  Miles  (e).  Another  circumstance  is,  that  the  Court  has 
already  decided  in  what  state  the  property  ought  to  be, 
by  making  the  order  for  sale  of  1831.  If  the  property 
had  been  actually  sold,  the  present  discussion  could  not 
have  arisen ;  and  will  the  mere  circumstance  that  the  ven- 
dor could  not  make  a  good  title  affect  the  ultimate  judg- 
ment of  the  Court?  [Alderson^  B. — The  sale  by  the 
Court,  if  it  had  taken  place,  would  have  been  a  sale  by 
the  trustee.  Suppose  there  was  an  imperfect  attempt  at  a 
sale,  was  it  any  thing  more  than  an  imperfect  attempt  by 
the  trustee  himself?  You  use  the  authority  of  the  Court 
as  construing  the  will  itself,  but  you  do  not  know  that  it 
was  before  the  Court.]  At  all  events,  Kirkman  v.  MileSf 
and  other  cases,  are  authorities  to  shew  that,  primdfacie^ 
the  property  in  these  cases  is  to  be  declared  in  the  state 
in  which  it  ought  to  be,  and  not  in  the  state  in  which  it 


(a)  4  Madd.  484.  (^  1  Bro.  C.  C.  49?. 

(6)  16  Vcs.  188.  (e)  13  Vcs.  338. 

(c)  2  P.  W.  320. 
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1837-  was  at  the  time  of  the  testator's  death.  At  this  moment, 
in  order  to  do  what  the  testatrix  intended^  the  property 
should  be  converted ;  and  your  Lordship  is  called  upon 
to  hold  it  vested,  as  it  ought  to  be,  for  the  purposes  of 
the  will.  It  is  clear  that  she  could  not  have  intended  to 
give  the  trustee  the  unreasonable  power  contended  for  on 
the  other  side.  If  such  was  her  intention,  she  should  have 
expressed  it  in  unequivocal  terms.  She  could  not  have 
intended  to  give  him  power  to  say,  that  a  part  only  of  the 
individuals  named  in  the  will  should  have  the  benefit  of  it 
On  the  ground  of  hardship  alone,  it  is  almost  conclusive 
that  she  could  not  mean  this. 

Mr.  Siuari,  in  reply. — ^The  plaintiff  does  not  rely  merely 
on  the  discretion  given  to  the  trustee  to  sell  or  not  to  sell: 
the  testatrix  gives  him  a  general  power  of  control  over  the 
^  whole  estate,  using  apt  words  of  disposition,  as  well  for 
the  property  unsold,  as  for  that  which  is  sold.  To  deprive 
the  plaintiff  of  his  right  as  heir-at-law  of  PoUey,  the  cha- 
racter of  personal  estate  must  be  absolutely  and  decisively 
impressed  upon  the  property.  He  contends  that  it  is  not 
so,  and  that  the  trustee  had,  by  the  terms  of  this  will,  dis- 
cretion either  to  sell  part  or  all  of  the  estate,  or  to  retain 
part  of  it  or  not,  as  he  might  think  convenient,  when  the 
rights  of  the  parties  happened  to  accrue.  Cowley  v.  HarlM^ 
tonge  (a).  It  is  not  necessary  to  enter  into  the  question 
whether  the  trustee  has  waived  his  option,  by  submitting 
to  the  order  for  sale,  because  the  plaintiff's  ancestor  died 
before  that  period. 

Dec,  ^UU  Alderson,  B. — In  this  case  I  have  looked  at  the  autho- 
rities, and  examined  with  care  the  will  of  the  testatrix, 
Salome  Turst.  The  only  question  is,  whether  the  Pan- 
theon, which  is  of  freehold  tenure,  and  the  other  pro- 

(a)  1  Dow,  361. 
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perty  mentioned  in  her  will^  must  be  considered  as  con-         1837. 
verted  into  personal  estate  by  the  residuary  clause. 

The  principles  on  which  the  court  is  to  proceed  are 
quite  clear.  We  are  to  examine  the  whde  will»  and  to 
see  whether  the  expressed  intention  of  the  testatrix  to  be 
collected  therefrom  was,  that  this  property  should  be  con- 
verted out  and  out»  as  it  is  called ;  or  whether  it  was 
given  to  the  trustee  upon  a  trust,  either  to  sell  or  not 
to  sell,  according  as  he  in  his  discretion  might  judge 
best. 

The  testatrix,  after  giving  some  trifling  legacies,  in- 
cluded all  her  residuary  property,  real  and  personal,  in 
one  general  devise.  She  devises  it  to  a  trustee  in  trust  to 
keep,  &c.  Now  on  looking  at  this  clause,  it  is  to  be 
observed  that  the  simple  and  natural  meaning  of  the 
words  is  in  favour  of  a  discretion  vested  in  the  trustee. 
For  he  is — first,  to  keep  and  retain  the  estate  in  the  state 
it  shall  be  in  at  her  decease ;  secondly,  if  he  does  not  do 
that,  he  is  to  sell  the  whole,  or  any  part  thereof  (which 
seems  strongly  to  point  to  a  discretionary  power)  as  he 
shall  think  expedient,  and  when  he  shall  think  expedient, 
in  such  lots  as  he  shall  think  best.  The  will  then  pro- 
vides that  the  proceeds  of  what  is  sold,  together  with  the 
personalty,  shall  be  vested  in  the  trustee's  name,  jointly 
with  those  of  two  of  the  residuary  legatees,  and  gives  the 
trustee  the  power  of  changing  the  stocks  in  which  the  mo- 
ney should  be  invested  ;  but  still  confining  such  power  to 
stocksof  a  similar  description.  The  will  then — after  provid- 
ing that  out  of  the  fund,  (consisting  both  of  the  rents  of  so 
much  of  the  property  as  should  remain  actually  unconvert- 
ed and  the  then  annual  profits  of  the  personal  estate  and 
parts  of  the  real  estates  converted),  certain  annuities  should 
be  paid,  which,  in  case  of  insufficiency,  were  to  abate  pro- 
portionally— ogives  the  whole  residuary  fund  to  certain 
persons,  amongst  whom  the  trustee  is  included,  in  equal 
shares.   This  clause  contains  words  applicable  both  to  the 
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property  in   its  converted    and  unconverted  state,  and 
speaks  of  the  ''respective  heirs"  as  well  as  the  personal  re- 
V-  presentatives  of  the  residuary  legatees — ^in  fact,  directing 

that  the  residuary  property  in  the  hands  of  the  trustees 
shall  go  to  them»  their  heirs  or  executors,  according  to  the 
different  natures  and  qualities  thereof.  This,  therefore, 
very  materially  increases  the  probability  of  the  conclusion 
that  the  testatrix  intended  the  trustee  to  have  a  discre- 
tion, for  she  seems  here  to  contemplate  the  probability 
that  he  would  use  it,  and  to  have  employed  apt  words  to 
provide  for  such  a  contingency.  There  is  an  additional 
expression  in  the  will  which  leads  to  the  same  result.  The 
testatrix,  speaking  of  the  trust, uses  these  words:  "And 
for  facilitating  such  sale  and  sales  as  are  by  me  herein- 
before authorized  to  be  made  of  my  real  and  personal 
estate,"  &c.  The  word  "  authorized*'  is  more  applicable 
to  a  discretionary  power  than  to  an  order  and  direction  on 
her  part. 

There  are  diiBculties,  no  doubt,  on  the  other  side,  but 
they  rather  arise  out  of  the  nature  of  the  devise  being  of 
portions  of  one  general  residuary  fund,  consisting  both  of 
real  and  personal  estate,  and  of  the  double  situation  of 
Mr.  Seymour  as  trustee  and  one  of  the  legatees,  than  out 
of  the  words  of  the  will,  as  used  by  the  testatrix.  It  is 
safer  in  such  cases  to  be  governed  by  the  words  of  the 
will,  and,  if  possible,  to  give  to  each  and  to  all  of  them  their 
natural  and  simple  meaning.  Indeed,  I  think  that  the 
decision  of  Sir  William  Grant  in  Brown  v.  Bigg  (a),  on 
words  not  very  dissimilar,  is  in  point  on  the  present  occa- 
sion. There  the  testator  ordered  and  empowered  his  wife, 
in  case  she  chose  so  to  do,  with  the  advice  of  W,  R.,  to 
sell  the  Gransden  estates,  stating  that  she  would  pro- 
bably not  desire  to  live  there.  It  was  contended  that 
this  amounted   to  a  conversion  out   and   out;   but  Sir 

(a)  7  VeB.  279. 
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William  Grant  held  the  contrary,  deciding  that  the  pro-  183?. 
perty  only  became  personal  estate  upon  the  sale  by  the 
widow  under  the  powers  contained  in  the  will.  That  is  the 
view  I  take  of  this  will.  It  seems  to  me,  that  here  the 
testatrix  has  bequeathed  her  real  estate  to  the  trustee,  with 
a  discretion  to  sell  or  not  to  sell  the  whole  or  any  part  of 
it ;  and,  consequently,  that  until  he  exercises  that  discre- 
tion, the  property  remains  in  the  state  it  was  at  the  time 
of  her  death. 

Then,  have  the  subsequent  proceedings  in  this  court 
made  any  difTerence  ?  In  1820,  the  bill  was  filed.  The 
trustee  then  submitted  to  act  as  directed  by  the  Court. 
After  various  references,  the  Court  directed  a  sale,  but 
no  such  sale  has  taken  place;  and  the  last  report  of  the 
Master  is  against  any  sale,  it  being  in  his  judgment  expe*- 
dient  for  all  parties,  that  the  property  should  remain  in 
Its  present  state.  I  think  this  leaves  the  case  as  it  stood 
under  the  will. 

Decree  accordingly. 


^  ^,^  DOMVILLE^.  BeRRINGTON.  Nov.  18/A. 

X  HIS  was  a  suit  of  foreclosure,   and  the   estate  had   Biddings  or- 
been  sold  before  the  Master  in  lots.  opened  on  an 

advance  of  365iL 
on  7,300/.;  but 

Mr.  Coleridge,  on  behalf  of  the  mortgagee,  now  moved  a  mortgagee  of 

n  i*    t      1  ^i_         i_  i.     theesute,  on 

to  open  the  biddings  for  one  of  the  lots,  and  that  the  mort-  whose  appiica- 
gagee  might  be  at  liberty  to  bid  at  the  sale.  He  stated  i*,"  il*^^;**^";^ 
that  the  lot  had  been  sold  for  7,300/.,  and  that  the  pro-  •"owe J  to  con- 

,  duct  the  sale, 
posed  advance  was  365/.,  being  5/.  per  cent,  upon  the  ori- 
ginal purchase  money.  He  likewise  submitted,  that  as 
the  lot  had  been  purchased  by  a  person  who  was  under  an 
incapacity  to  buy,  namely,  the  solicitor  of  one  of  the  par- 
ties, the  sale  was  thereby  vacated,  and  this  was  conse- 
quently a  motion  of  course.  *1^  .Ij^*^,-  ,  Z^.-j^^.^.  c^'^^  ^/j> 
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Mr.  fVkitworihf  for  the  purchaser,  said,  that  the  pro- 
posed advance  was  not  sufficient  to  authorise  the  Court 
«•  to  open  the  biddings :  Garsione  v.  Edwards  (a).  Besides, 

the  mortgagee  ought  to  have  obtained  leave  to  bid  in  the 
first  instance,  and  if  the  Court  now  allowed  him  to  open 
the  biddings,  he  ought,  at  all  events,  not  to  have  the  con- 
duct of  the  sale. 

Mr.  Girdtestone^  for  a  subsequent  incumbrancer,  made 
no  objection  to  the  biddings  being  opened,  but  objected 
to  the  mortgagee  having  the  conduct  of  the  sale,  inasmuch 
as  he  had  no  interest  in  making  the  most  of  the  estate  for 

the  rest  of  the  creditors. 

\ 

Mr.  Slinton,  for  other  parties. 

Mr.  Coleridge,  in  reply,  said,  that  the  sale  being  before 
the  Master,  was  a  sufficient  protection  to  the  creditors. 
Upon  the  objection  as  to  the  amount  of  the  proposed 
advance,  he  cited  Lawrence  v.  Halliday  (6). 

The  Lord  Chief  Baron. — The  estate  having  been 
sold  the  mortgagee  now  comes  here  for  a  re-sale,  and  for 
leave  to  bid.  In  opposition  to  this  it  is  said  that  he  ought 
not  to  be  both  buyer  and  seller.  I  think  there  is  rea- 
son in  that;  for  his  interest  as  mortgagee  is  safe,  al- 
though the  estate  may  not  fetch  more  than  a  certain  sum. 
Therefore,  let  the  biddings  be  opened,  but  let  the  Mas- 
ter direct  how  the  sale  should  be  conducted,  and  by  what 
solicitor. 

Order  accordingly. 

(a)  1  Sim.  &  Stu.  20.  (h)  6  Sim.  296. 
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Hall  9.  Clee.  Nav,2iH. 

JLN  this  case  it  had  been  referred  to  the  Master  to  take  intbeCoart 
an  account  of  the  titheable  matters  and  things  mentioned  ^mmiMi^nen 
in  the  bill,  and  a  commission  had  issued  to  examine  wit-  fo'thecxamina- 

'  tion  of  witnesset 

nesses  for  the  purpose  of  taking  the  account.     The  de-  in  aid  of  the 
fendants  had  declined  to  examine  witnesses,  but  a  com*  before  tbe 
missioner  had  been  appointed  on  their  behalf  to  watch  a^^JI^'^re' 
the  proceedings.  ^^^7^"^  ^ 

A  motion  was  now  made  on  the  part  of  the  defendants, 
that  the  depositions  taken  under  the  commission  might  be 
suppressed.  The  motion  was  supported  by  affidavits  al- 
leging various  acts  of  impropriety  against  the  commission- 
ers, and  stating,  amongst  other  things,  that,  according  to 
the  practice  of  the  Court,  the  commissioners  had  not  been 
sworn  to  secrecy ;  that  the  defendants  had  been  misled  by 
their  ignorance  of  the  practice  in  that  respect,  and  that 
their  interest  had  been  greatly  prejudiced  thereby. 

Mr.  Younge,  for  the  motion,  admitted  that  it  is  the 
practice,  in  the  Exchequer,  not  to  swear  commissioners  to 
secrecy  after  a  decree,  and  he  referred  to  Fowl.  Prac. 
vol*  2,  p.  240,  where  the  form  of  the  commission  is  given ; 
but  he  contended  against  the  propriety  of  the  practice. 

Mr.  Simpkinson  and  Mr.  BetheU  conird,  relied  on  the 
practice  of  the  Court. 

The  Lord  Chief  Baron,  in  the  course  of  his  judgment 
on  the  motion  said,  that,  if  before  tbe  decree  had  passed 
or  the  commission  had  issued,  a  motion  had  been  made 
with  a  view  to  alter  the  practice  of  the  Court  in  this  par- 
ticular, it  might  have  been  ground  for  making  a  general 
order  upon  the  subject ;  but,  under  existing  circumstances, 
he  could  not  accede  to  the  application. 

Motion  refused. 
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Dec.  12ih. 

Where  a  bill 
had  been  filed 
for  the  tpedflc 
performance  of 
an  agreement 
to  grant  a  leaie, 
and  for  an 
account  of  ar- 
rears of  rent 
on  the  footing 
of  the  agree- 
ment, and  the 
term  for  which 
the  lease  was 
to  be  granted 
bad  expired 
before  the 
hearing  of  the 
cause: — Held, 
that  the  plain- 
tiff having  a 
substantial 
right  to  relief, 
was  entitled  to 
a  decree  for  an 
account  of  the 
arrears,  al- 
though, under 
the  circum- 
stances, specific 
performance  of 
the  agreement 
could  not  be 
granted. 


;  jTY'/f         Wilkinson^  r.  Torkington. 

In  May,  1828,  J.  C.  Wilkinson,  as  rector  of  the  united 
parishes  of  All  Saints  and  St.  Peter's,  Stamford,  in  the 
county  of  Lincoln^  by  means  of  William  Banks,  his  autho- 
rized agent,  entered  into  an  agreement  in  writing  with  the 
defendants  for  a  lease  to  them  of  all  the  tithes  and  com- 
positions for  tithes  within  those  parishes,  for  the  term  of 
nine  years,  commencing  from  the  5tli  of  April,  18^8,  at 
and  under  the  yearly  rent  of  370/.  Under  this  agreement 
the  defendants  entered  into  possession  of  the  tithes,  and 
paid  the  stipulated  rent  for  several  successive  years,  till  it 
was  abated  by  the  deduction  of  an  annual  sum  of  SO/. 
The  rent,  notwithstanding  this  deduction,  having  after- 
wards become  in  arrear, Wilkinson,  in  July,  1834,  brought 
his  action  upon  the  agreement  against  the  defendants,  to 
which  they  pleaded  that  it  was  not  under  seal,  and  there- 
fore void  of  law.  Wilkinson  then,  in  February,  1836,  filed 
the  present  bill,  praying  for  a  specific  performance  of  the 
agreement,  and  for  an  account  and  payment  of  the  arrears 
of  rent. 

The  defendants,  by  their  answer,  did  not  deny  that 
arrears  of  rent  were  due,  but  insisted  that,  according  to 
the  true  intent  and  meaning  of  the  agreement,  certain 
deductions  and  abatements  were  to  be  made  to  them, 
which  Wilkinson  had  refused  to  make.  It  did  not,  how- 
ever, appear  upon  the  face  of  the  agreement,  that  they 
had  any  authority  for  this  statement.  They  also  insisted 
generally  that  Wilkinson  had  no  remedy  in  equity,  and 
was  not  entitled  to  have  the  agreement  specifically  pep- 
formed. 

In  November,  1836,  Wilkinson  died,  having  by  his 
will  appointed  the  present  plaintiff  his  sole  executor.  The 
suit  was  revived  by  the  present  plaintiff  in  January,  1837, 
but  the  cause  did  not  come  on  for  hearing  till  the  term 
granted  by  the  agreement  had  expired. 
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Mr.  Simpkinson  and  Mr.  Ellison,  for  the  plaintiffs.  The  1837. 
defendants  mean  to  insist^  that  because  the  term  originally  "vf  ilkinson 
stipulated  for  under  the  agreement  has  expired  before 
the  hearing,  the  Court  has  no  jurisdiction  to  decree  pay- 
ment  of  the  arrears,  or  a  specific  performance  of  the 
agreement.  It  is  clear,  however,  that  where  the  Court 
would  originally  have  had  jurisdiction  to  decree  the  specific 
performance  of  an  agreement,  if  any  portion  of  it  remains 
unperformed  at  the  hearing,  the  Court  has  also  jurisdic- 
tion to  decree  what  remains  unperformed.  Even  where 
the  original  subject-matter  has  been  destroyed  by  the  act 
of  God,  the  Court  has  decreed  a  specific  performance : 
Cass  V.  Rudele  (a),  Payne  v.  Meltor  (Jb),  Mortimer  v. 
Capper  (c),  Jackson  v.  Lever  (d).  These  cases  were  all 
cited  and  commented  upon  by  Sir  John  Leach,  in  Kenney 
▼•  Wexham  {e).  There  the  annuity,  which  was  the  consi- 
deration of  the  contract,  had  expired,  and  yet  a  specific 
performance  of  the  contract  was  decreed.  The  case  of 
Nesbitt  V.  Meyer  (/),  which  will  be  cited  on  the  other 
side,  is  not,  when  examined,  at  variance  with  these  autho- 
rities. In  fact,  notwithstanding  the  language  of  Sir 
Thomas  Plumer  in  that  case,  he  avoided  deciding  the 
express  point  now  in  issue. 

Mr.  Tmss  and  Mr.  Hayier,  for  the  defendants. — The 
defendants  rely  on  Nesbitt  v.  Meyer  (g),  and  a  series  of 
decisions  which  have  been  pronounced  in  conformity  with 
that  case.  The  authorities  which  have  been  cited  for  the 
plaintiff  are  all  cases  of  accident,  the  loss  having  been 
occasioned  by  fire,  earthquake,  &c.  This  is  simply  a  case 
of  efflux  of  time.  The  original  plaintiff  should  have  come 
here  earlier,  knowing  as  he  did  the  extent  of  his  lease« 

(fl)  2  Vem.  280.  (d)  3  Bro.  C.  C.  604. 

(b)  6  Ves.  349.  (0  6  Madd.  355. 

(c)  1  Bro.  C.  C.  166.  (/)  1  Swunst.  223. 
VOL.  If.                                B  B  B  £Q.  EX. 
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1837.        It  is  said  that  tlie  point  now  raised  was  not  specifically 
^~^  decided  by  Sir  Thomas  Plumer.    Admitting  that  to  be 

V.  80|  the  language  of  his  Honour  is  sufficiently  explicit, 

oRKiROTov.  ^^j  1^^  refers  to  a  case  of  Weston  v.  Pimm  (a),  where  it 
was  held  clearly  that  in  a  suit  instituted  for  the  specific 
execution  of  an  agreement  to  grant  a  lease,  the  determina- 
tion of  the  term  before  the  hearing  was  a  bar  to  the  relief. 
[^Alderson,  B. — In  that  case  the  party  put  an  end  to  the 
agreement  before  he  brought  his  bill.  How  then  could 
he  afterwards  ask  for  the  specific  performance  of  it?]  la 
Hoyle  V.  lAvesey  (i),  the  Master  of  the  Rolls  advanced 
a  cause  out  of  its  turn  in  order  to  prevent  such  a  result. 
That  shews  that  he  thought  the  objection  tenable.  {Al^ 
dersorif  B. — ^That  must  have  been  done  pro  mqjori  earn- 
ield,  though  I  cannot  see  how  the  delay  of  the  Court 
should  operate  in  such  a  case.  The  moment  the  Ull  is 
filed  the  rights  of  the  parties  remain  fixed,  or  ought  so 
to  do.  I  cannot  accede  to  the  doctrine  in  Nesbiii  v. 
Meyer.  How  can  the  constitution  of  the  Court  alter 
the  rights  of  the  parties  ?]  The  term  having  expired,  the 
only  grounds  for  coming  into  a  court  of  equity  are  at  an 
end.  The  plaintiffs  right  is  already  as  complete  at  law,  as 
the  decree  of  a  court  of  equity  could  make  it  He  had 
originally  no  absolute  and  abstract  right  in  equity,  but 
only  a  right  to  have  his  absolute  right  enforced  at  law. 
He  has  no  right  of  that  sort  now,  but  he  still  has  his 
remedy  by  assumpsit.  Besides,  independently  of  all  other 
considerations!  the  plaintiff  omitted  to  use  due  diligence 
in  his  application  to  the  extraordinary  jurisdiction  of  the 
Court.  The  time  which  elapsed  between  the  agreement 
and  the  filing  of  the  bill  is  in  itself  sufficient  ground  for 
refusing  this  relief:  Watson  v.  Reid  (c),  Heath  v.  Hen^ 
ley  {d).    lAlderson,  B. — It  is  laid   down  in  Crofton  v. 

(a)  I  Swanst.  225 ;  3  Ves.  &  B.         (c)  1  Russ.  A  M.  236. 
197.  (</)  lCa.Ch.2a 

(5)  lMer.381. 
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Ormsbff{a\  that  resting  on  a  mere  equitable  title  does  not 
make  a  party  guilty  of  laches,  so  as  to  bar  him  of  relief.] 
The  party  here  has  his  remedy  at  law.  v. 

TOKKIMOTOir. 

Mr.  Simpiinson,  in  reply,  was  stopped  by  the  Coart. 

Albsrsov,  B.-^It  appears  to  me  that  the  plaintiff  is 
entitled  to  a  decree.  The  question  is,  whether,  at  the 
time  this  suit  was  commenced,  the  original  plaintiff  had  a 
substantial  right  to  hare  the  agreement  speci6cally  per- 
formed ;  and,  if  he  had,  whether  the  consequences  arising 
from  lapse  of  time  in  this  case  ought  to  prevent  the  Court 
from  granting  him  such  part  of  the  relief  which  he  seeks 
as  is  capable  of  being  granted.  The  cases  which  have 
been  cited  on  behalf  of  the  defendants  are  distinguishable 
from  the  present.  In  Weston  ▼.  Pimm  the  party,  by  hia 
own  act,  deprived  the  Court  of  the  possibility  of  granting 
him  substantial  relief,  and  the  Court  therefore  held  that  it 
would  be  nugatory  to  make  any  decree  in  his  favour. 
Nesbiit  V.  Meyer  may,  perhaps,  be  supported  upon  si* 
milar  grounds.  Here,  when  the  party  came  into  Court, 
he  came  entitled  to  the  specific  performance  of  his  agree- 
ment for  the  residue  of  the  term,  and  to  an  account  on 
the  footing  of  the  agreement.  It  is  true  that  lapse  of 
time  has  taken  away  part  of  the  subjectHnatter  of  the 
agreement,  namely,  the  lease,  but  not  the  substantial  part, 
which  b  the  account.  Therefore,  seeing  that  the  party  was 
entitled  to  the  specific  performance  of  his  agreement  when 
he  came  into  Court,  and  that  his  subsequent  acts  and  lapse 
of  time  have  taken  away  no  ground  of  substantial  relief,  it 
appears  to  me  that  the  plaintiff  is  entitled  to  a  decree  for 
an  account. 

Decree  accordingly. 

(a)  2  Sch.  &  Lef.  603. 
B  B  b2 


Dec.  11 M. 
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Thorpe  v.  Gartsidb. 

la  a  suit  in-       JLHE  bill  was  filed  by  certain  equitable  mortgagees  of 

•ritaied  by  m     ^jj^  estates  of  John  Gartside,  deceased,  against  the  tms- 

gagee  for  the      tees,  who  Were  also  executors,  under  bis  will,  his  heir-at- 

hii  lecurity,  the  law,  and  his  younger  children,  who  were  interested  in  his 

™2fo5»d  by^    real  estates  under  the  will,  praying  an  account  and  pay- 

the  decree  t&x     ment  of  what  might  be  found  due  under  the  mortgage 
luootlis  to  re*  ^^ 

securities,  or  that  the  estates  might  be  sold*    The  ques* 

tion  was,  whether  the  estates  should  be  sold  immediately, 

or  six  months  should  be  given  to  the  representatives  of 

the  mortgagor  to  redeem. 

Mr.  Simpiinsan  and  Mr.  Bacon  for  the  pluntiff,  ob- 
served that  the  authorities  upon  this  point  were  conflicting. 
In  Bailey  v.  Gould  (a),  and  Pain  v.  Smith  (i),  an  imme- 
diate sale  was  decreed.  In  Brocklehurst  v.  Jessop  (c),  it 
did  not  appear  from  the  report  what  direction  was  given 
upon  this  head.  On  the  other  had,  in  Parker  v.  House^ 
Jield{d)t  and  Miller  v.  Woods  {e\  six  months  were  given 
to  the  mortgagee  to  redeem.  All  the  authorities  go  to  the 
extent  that  if  the  equitable  mortgagee  proceeds  against 
the  representatives  of  the  mortgagor  he  is  entitled  to  a 
sale.    The  only  question  is  as  to  the  time  of  sale. 

Aldbrson,  B. — I  think  the  weight  of  authority  is  in 
fitvour  of  giving  the  six  months. 

Decree  accordingly. 

(a)  In  Excheq.,  June,  1830.  (iQ  2  M.  &  K.  419. 

(6)2M.&K.4I7.  (0  1  Keen,  16. 

(e)  7  Sim.  438. 


COURT  OF  EXCHBQUBR.  781 

1838. 

Garner  v.  Hughes,  (a)  j^^^  p^^,^ 

X  HE  decree  in  the  case  of  Hughes  v.  Garner,  reported  jnoyia,  1838. 
ante  p.  328,  having  been  appealed  from,  upon  the  appeal 
coming  on  for  hearing  in  the  House  of  Lords,  the  counsel 
on  both  sides,  on  the  suggestion  of  the  Lord  Chancellor, 
agreed  to  an  issue  to  try  whether  Henry  Rumsey  Williams 
did,  in  July  1815,  shew  to  John  Evans  the  settlement  of 
June,  1795,  mentioned  in  the  pleadings,  &c.  &c«,  in  the 
words  of  Williams's  depositions. 

With  an  alteration  to  that  effect  in  the  decree,  the  cause 
was  remitted  to  the  court  below. 

(a)  From  Mr.  Finnelly's  note* 
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PRINCIPAL    MATTERS. 


ABSTRACT  OF  TITLE. 
See  VsNDOBAND  Purchaser. 

ACCOUNT. 

iS^ee  Arbitration,  1. 

Attorney  and  Client,  4. 
mortgaoob  and  mortgagee, 

1,  2,  S. 
Plea  and  Pleading,  3,  4,  5, 
6,7. 

1.  If  A.,  a  merchant  in  England, 
guarantee  the  payment  of  all  pur- 
chases made  by  B.,  a  factor  in  Eng- 
land, for  C,  a  merchant  abroad,  sub- 
ject to  the  approval  of  X.,  an  agent 
of  C,  A.,  being  simply  the  paymaster 
or  guarantor  for  C,  can  maintain  no 
bill  for  an  account  against  B.,  unless 
he  state  a  case  of  collusion  between 
B.  and  X.    Darthez  v.  Zee,  5 

2.  A  party  who  has  once  admitted 
an  account  delivered  to  be  correct, 
cannot  afterwards  file  a  bill  to  have 
the  account  taken  in  equity  upon  the 
mere  allegation  that  he  had  no  means 
of  ascertaining  that  the  account  so 
delivered  was  correct,  without  charg- 
ing specific  acts  of  fraud  against  the 
defendant;  and  it  is  not  necessarily 
an  allegation  of  fraud  to  say,  that  the 
accounting  party  agreed  to  deliver  up 
certain  cliattels  demanded  by  the 
odier,  upon  condition  of  having  his 


alleged  balance  admitted  and  paid* 
Ibid. 

AFFIDAVIT. 

See  Practice,  6. 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 

See  Arbitration. 
Contract. 

Fraudulent  Contract. 
Where  a  bill  had  been  filed  for  the 
specific  performance  of  an  agreement 
to  grant  a  lease,  and  for  an  account  of 
arrears  of  rent  on  the  footing  of  the 
agreement,  and  the  term  for  which 
the  lease  was  to  be  granted  had  ex- 
pired before  the  hearing  of  the  cause:. 
— Held^  that  the  plaintiff  having  a 
substantial  right  to  relief»  was  enti- 
tled to  a  decree  for  an  account  of  the 
arrears,  although,  under  the  circum- 
stances, specific  performance  of  the 
agreement  could  not  be  granted.  WiU 
kinson  v.  Torkingtofif  72Q 

AMENDED  BILL. 
See  Demurrer. 

AMENDMENT. 
See  Plea  and  Pleading,  12, 16,29. 
Practice,  1,  15,  21. 
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ASSIGNMENT. 


ANNUITY. 

See  Legacy  akd  Legatee,  1 ,  4. 
Plea  and  Pleading,  4. 

1.  The  54th  and  56th  sections  of 
Stat.  6  Geo.  4,  c.  16,  are  not  confined 
to  mere  personal  obh'gations  by  the 
surety,  but  are  applicable  to  cases 
where  the  property  of  the  surety  is 
assigned  as  a  collateral  security  for 
the  debt  of  the  principal.  Maber  v. 
Hobbs,  3J7 

2.  Where  the  whole  consideration 
money  is  paid  to  the  grantor  of  an 
annuity,  and  out  of  that  money  the 
attorney  immediately  receives  from 
the  grantor  tfie  amount  of  his  bill  of 
costs,  this  is  not  an  illegal  retainer 
within  the  Annuity  Acts.  Ibid. 

ANSWER. 

See  Plea  and  Pleading,  1, 14,  18. 
PllACTICE,  If  2,  4,  6,  14. 

APPOINTMENT. 

See  Legacy  and  Legatee,  4. 
Lien,  St. 

By  fine  and  settlement  made  af- 
ter marriage,  certain  lands,  of  which 
the  wife  was  seised  in  fee  before  the 
marriage,  were  conveyed  to  her  se- 
parate use  for  life,  or  to  the  use  of 
such  person  or  persons  as  she,  not« 
withstanding  her  coverture,  should 
appoint;  with  remainder,  in  default 
of  appointment,  in  trust  for  herself 
for  life,  or  to  her  two  daughters  in 
fee.  The  wife  afterwards  joined  with 
her  husband  in  the  deposit  of  the  title 
deeds  of  the  premises,  by  way  of 
equitable  mortgage,  for  securing  the 
repayment  of  the  husband's  debts : — 
Held,  that  the  deed  of  settlement  gave 
the  wife  no  power  of  appointing  in 
fee,  and  that  the  mortgagee  had  no 
claim  upon  the  estate  as  against  the 
two  daughters.  Lervthwaite  r,  Clark' 


ARBITRATION. 
See  Statute  of  Limitations,  1  • 

1.  Although  a  court  of  equity  will 
not  in  general  decree  the  specific  per* 
formance  of  an  agreement  to  refer  to 
arbitration,  or,  on  the  death  of  ao 
arbitrator,  substitute  the  Master  for 
the  arbitrator,  yet,  where  matters  of 
account  have  been  referred  to  arbi- 
tration, which  fails  by  the  death  of 
the  arbitrator,  a  party  who  refuses  to 
supply  the  defect,  by  naming  a  new 
arbitrator,  will  receive  no  relief  from 
a  court  of  equity,  except  upon  the 
terms  of  his  doing  equity ;  and  those 
terms  may  consist  in  his  consenting 
to  the  accounts  being  taken  by  the 
Master.  Cheslyn  v.  Dalbtft  et  e  con- 
tra, 170 

2.  Where  a  verdict  is  taken,  sub- 
ject to  the  award  of  an  arbitrator  as 
to  the  amount  of  the  debt,  a  court  of 
law  will,  under  circumstances,  compel 
the  appointment  of  a  fresh  arbitrator, 
but  not  where  the  verdict  is  taken 
subject  to  arbitration  generally.  Ihid. 

ASSIGNMENT. 

A  father  assigned  certain  leasehold 
premises  to  a  trustee,  in  trust  for  his 
son  until  he  should  attain  the  age  of 
SI  years,  and  in  the  mean  time  to 
stand  possessed  thereof  in  trust,  to 
collect  and  receive  the  rents  and  pro- 
fits thereof,  as  and  when  the  same 
should  become  payable,  and  there- 
upon to  pay,  apply,  and  dispose  of 
the  same  for  and  towards  the  main- 
tenance, education,  clothing,  and  sup- 
port of  the  said  son  during  his  mino- 
rity ;  and,  upon  his  attaining  the  age 
of  21  years,  upon  trust  to  assign  the 
said  premises,  together  with  the  lease 
and  the  accumulations  of  rents,  unto 
the  said  son,  his  executors,  &c.,  for 
the  remainder  of  the  term: — Held, 
that  the  son  took  a  vested  interest  in 
the  lease,  and  that,  upon  his  death 
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under  21,  it  passed  to  his  personal 
representative.      Stephens  v.  Frost, 

soft 

ASSUMPSIT. 
See  Plea  and  Pleading,  23. 

ATTACHMENT. 

See  Pbactice. 

ATTORNEY. 

See  Attorney  and  Client. 

Scandal  and  Impertinence,  2, 
3. 

ATTORNEY  AND  CLIENT. 

See  Mortgagor  and  Mortgagee,  3. 
1.  C.  for  many  years  employed  D. 
as  his  attorney,  and  in  the  course  of 
those  years  became  largely  indebted 
to  D.  for  business  done  and  money 
lent.  From  time  to  time  D.  delivered 
accounts  to  C,  but  received  no  pay- 
ments of  any  considerable  amount 
from  his  client.  C.  afterwards  em- 
ployed other  attornies.  Ultimately, 
C.  being  threatened  with  an  execution 
by  a  judgment  creditor,  applied  to  D. 
for  liis  assistance,  who  procured  the 
money  for  him  by  way  of  mortgage, 
but  stipulated  that  the  mortgage 
should  stand  as  a  security  for  his  own 
debt,  as  well  as  the  judgment  debt. 
C.  having  assented  to  this  arrange- 
ment, executed  the  mortgage  deed, 
and  also  a  deed  of  trust  of  even  date, 
which  was  prepared  jointly  by  D.  and 
the  other  attornies  of  C,  by  which  it 
was  agreed  that  the  mortgage  should 
stand  as  a  security  for  the  amount  of 
D.'s  debt,  to  be  settled  by  arbitration, 
and  that  in  such  settlement  no  preju- 
dice should  arise  to  D.  by  reason  of  the 
lapse  of  time: — ^/^e/J,  that  this  trans- 
action did  not  amount  to  the  receiving 
of  a  gratuity  by  an  attorney  from  his 
client,  and  consequently,  in  the  ab- 
sence of  any  fraud,  was  sustainable  in 
a  court  of  equity.     Cheslyn  v.  Dalby, 

170 


S.  A  security  which  has  been  given 
to  an  attorney  by  his  client  for  a  debt 
really  due,  or  as  a  reward  for  services 
already  rendered,  will  not  be  set  aside 
in  equity.  Ibid* 

3.  Agreements  entered  into  be« 
tween  an  attorney  and  his  client  for 
the  purchase  by  the  attorney,  at  an 
under  price,  of  estates  to  which  the 
client  had  good  title,  but  of  which  he 
was  not  in  possession,  set  aside  for 
fraud  and  maintenance.  Jones  v. 
Thomas,  493 

4.  Where  an  account  is  decreed  to 
be  taken  of  the  dealings  and  trans- 
actions between  an  attorney  and  his 
client,  in  the  course  of  which  the  at- 
torney has  taken  securities  from  the 
client,  the  attorney  must  not  only 
prove  the  securities,  but  likewise  the 
consideration  for  which  they  were 
given.  Therefore,  where  a  promis- 
sory note  was  given  by  the  client  to 
his  attorney  under  circumstances  of 
great  suspicion,  but  the  client  was 
unable,  for  want  of  witnesses,  to  prove 
fraud  in  the  attorney,  the  Court,  upon 
decreeing  an  account  between  the 
parties,  directed  an  inquiry  as  to 
whether  the  attorney  could  by  any, 
and  what,  affirmative  evidence,  prove 
the  consideration  for  the  note.     Ibtd. 

AUCTIONEER. 
See  Practice,  9. 

BANK  OF  ENGLAND. 

See  Distringas. 

1.  S.  made  a  specific  bequest  of 
the  dividends  of  certain  stock  to  W. 
and  his  wife  for  their  lives;  the 
principal  afler  the  decease  of  the 
survivor  of  them,  to  go  to  such  of 
their  children  as  should  attain  ISl ; 
and,  in  default  of  such  children,  to 
sink  into  the  residue.  Upon  the 
death  of  the  testatrix,  the  various  be- 
quests of  the  will  were  appropriated 
to  the  respective  legatees,  and  W.  re* 
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gularly  received  his  dividends,  the 
principal  stock  still  standing  in  the 
name  of  the  testatrix.  Afterwards, 
the  wife  of  W.  died  leaving  one  child 
by  W.  In  consequence  of  this  event, 
the  executrix  of  S.,  colluding  with 
W.  and  other  interested  parties,  ap- 
plied to  the  Bank  of  England  to  have 
part  of  the  stock  transferred  to  the  re- 
siduary legatee,  upon  the  representa- 
tion that  there  was  no  child  of  W. 
The  Bank  consented  to  transfer,  but 
took  a  bond  of  indemnity,  containing 
recitals,  from  which  it  appeared  that 
they  had  notice  of  the  will,  and  of 
the  appropriation  of  the  legacies.  The 
stock  in  question  was  transferred  to 
the  residuary  legatee,  and  ultimately 
sold  out : — Heldt  that  the  Bank  were^ 
not  liable  for  the  misapplication  of  the 
stock.     Humherstone  v.  Chase,     209 

2.  The  Bank  stands  in  relation  to 
stock  as  a  depositary  of  goods  in  re- 
lation to  the  goods.  The  Bank, 
therefore,  can  only  be  made  respon- 
sible for  a  transfer  of  stock  afler  dis- 
tinct notice  given  to  them  of  an  ex- 
isting claim  upon  the  stock.         Ibid, 

3,  Although  the  Bank  are  bound 
to  allow  the  transfer  to  or  by  the  ex- 
ecutor of  stock  specifically  bequeath- 
ed, if  the  executor  has  not  assented 
to  the  legacy,  yet  it  does  not  follow 
that,  if  he  has  assented  to  the  legacy, 
the  Bank  are  bound  to  transfer  it  to 
the  legatee.  Ibid. 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BIDDINGS. 

See  Opening  Biddings. 
'     Vendor  and  Purchaser^  7. 

BILL. 
See  Demurrer. 

Plea  and  Pleading. 
Practice. 

BILL  OF  DISCOVERY. 

See  Practice. 


BILL  OF  EXCHANGE. 
See  Plea  and  Pleading,  14. 

BREACH  OF  TRUST. 

See  Charity,  1,  12,  d. 
Trustee,  4. 

BUBBLE. 

See  Fraudulent  Contract. 

CANAL  COMPANY. 
See  Construction  op  Act  op  Par- 
liament. 

CHARITY. 

1.  Testator  devised  an  estate  to 
trustees  and  their  successors,  upon 
trust  that  all  such  decayed  gentlemen 
as  could  make  it  appear  to  the  trus« 
tees  that  they  were  of  the  testator's 
name  and  family,  and  of  the  age  of 
40  years*  or  else  so  impotent  as  not 
otherwise  able  to  get  a  living,  should 
be  allowed  out  of  the  yearly  rents 
and  profits  of  the  lands  10/.  each  by 
the  year  for  their  lives,  so  far  as  the 
rents  would  extend.  At  the  time  of 
making  the  will  the  annual  rental  of 
the  estate  was  about  50/.,  but  at  the 
time  of  filing  the  information  it 
amounted  to  about  500/.: — Held, 
that  this  was  a  proper  case  for  a 
scheme  for  the  future  management  of 
the  charity;  and  that  in  preparing 
such  a  scheme  the  Master  was  to  con- 
sider of  the  expediency  of  increasing 
the  allowance  and  diminishing  the 
number  of  the  future  objects  of  the 
charity,  and  also  to  define  more  ac- 
curately what  class  of  persons  (ex- 
cluding all  minors)  the  testator  in- 
tended to  benefit.  Attomey-General 
V.  Holland,  683 

2.  Where,  upon  an  information  filed 
fbr  the  administration  of  a  charity 
estate,  the  case  proved  by  the  rela- 
tors was  sufficient  to  induce  the  Court 
to  direct  a  scheme,  and  to  order  the 
legal  estate  in  the  charity  lands  to  be 
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got  ID,  but  the  information  contained 
false  charges  against  the  existing  trus- 
tees of  culpable  mismanagement  and 
breaches  of  trust,  the  Court  dismissed 
the  latter  part  of  the  information, 
with  costs,  and  gave  the  relators  no 
costs  up  to  the  hearing  as  to  that  part 
of  the  information  which  was  not  dis- 
missed. Ibid. 

5.  SemhlCf  that  where  the  relief 
obtained  on  an  information  relative 
to  a  charity  might  have  been  obtained 
on  petition,  the  Court  will  give  no 
Costs  to  the  relators  up  to  the  bearing. 

Ibid. 

4.  A.,  B.,  C,  and  D.,  were  co- 
trustees of  a  charity  under  a  will, 
which  directed  that  one  trustee  in  ro- 
tation should  be  the  acting  trustee  for 
the  current  year,  and  keep  the  ac- 
counts. A .  being  the  acting  trustee 
in  a  particular  year,  without  the  know- 
ledge of  the  other  trustees,  applied 
some  of  the  charity  funds  to  his  own 
use.  At  the  expiration  of  the  year 
A.  delivered  *his  accounts  toB.,  who 
succeeded  him  as  acting  trustee,  and 
at  the  expiration  of  that  yeai*  B.  de- 
livered his  accounts  to  C,  who  suc- 
ceeded him  in  like  manner: — Held^ 
that  D.  was  not  answerable  for  the 
breach  of  trust  committed   by  A. 

Ibid, 

CHELSEA  WATERWORKS. 
See  Personsal  Estatb. 

CBOSfi  IN  ACTION. 

Set  HUSBAKD  AKD  WiFE. 

CHURCHWARDENS. 
1.  Under  the  stat.  59  Geo.  d,  c.  12, 
lands  belonging  to  the  parish  are 
vested  in  the  churchwardens  and  over- 
seers of  the  parish,  as  a  corporation. 
Therefore,  where  feoffees  to  charita- 
ble uses  were  empowered  to  sell  and 
convey  their  lands  to  the  commis- 
Aoners  under  an  improvement  act: — 


Held,  that  the  petition  for  the  invest- 
ment of  the  purchase  money  should 
be  presented  in  the  names  of  the 
churchwardens  and  overseers  of  the 
parish  in  which  the  charity  was  esta- 
blished. Ex  parte  Annesley,  550 
2.  Semble,  that  churchwardens  and 
overseers,  having  no  corporate  seal, 
have  no  power  to  execute  a  power 
of  Attorney,  authorising  a  party  to 
continue  to  receive  the  dividends  of 
stock,  notwithstanding  fluctuations  in 
the  number  and  identity  of  the  mem- 
bers of  the  corpoi'ation.  Ibid. 

CLERK  IN  COURT. 
See  Lien,  1. 

Practice,  20. 

COMMISSION    TO    EXAMINE 

WITNESSES. 

See  Practice,  18. 

CONFIRMATION. 
See  Infant,  2. 
CONSTRUCTION  OF  ACT  OF 
PARLIAMENT. 
1.  The  undertakers  of  the  Aire 
and  Calder  Navigation  were  empow- 
ered by  act  of  Parliament  to  make  a 
canal  and  a  tram-road  leading  there- 
from, and  fifteen  years  were  given 
to  them  to  complete  the  works.  At 
the  expiration  of  nearly  four  years 
from  the  passing  of  the  act,  having 
completed  part  of  the  canal,  and  hav- 
ing marked  out  the  tram-road,  they 
gave  notice,  pursuant  to  the  act,  to 
the  owners  of  a  certain  spot  of  land, 
of  their  intention  to  purchase-  it  for 
the  purposes  of  the  tram-road.  The 
land  owners  resisted  the  purchase,  ma 
the  ground  that  the  undertakers  had 
deviated  from  the  parliamentary  line 
in  the  construction  of  the  canal: — 
Held,  that  as  the  deviation  worked  no 
injury  to  the  objectors,  and  as  the 
undertakers  did  not  admit  any  inten-> 
tion  to  abandon  the  original  line,  and 
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there  remained  ten  years  in  which 
they  might  complete  their  works,  this 
objection  was  untenable.  Lee  v.  Mil- 
ner,  611 

2.  Acts  of  Parliament  for  making 
canals,  rail-roads,  &c.,  are  powers 
given  by  Parliament  to  take  the  land 
of  the  different  proprietors  through 
whose  estates  the  works  are  to  pro- 
ceed. Each  proprietor,  therefore,  has 
a  right  to  have  the  power  strictly  and 
literally  carried  into  effect  as  regards 
his  own  lands,  and  also  a  right  to  re- 
quire that  no  variation  shall  be  made 
to  his  prejudice  elsewhere.  But 
where  the  act  of  Parliament  is  faith- 
fully carried  into  execution  as  re- 
gards his  lands,  he  cannot,  on  the 
mere  ground  of  a  variation  elsewhere 
which  is  not  injurious  to  himself,  and 
which  was  made  with  the  consent  of 
others,  obtain  from  a  court  of  equity 
an  injunction  to  stay  the  proceedings. 

Ibid. 
CONTEMPT. 

See  Practice,  422. 

1.  Defendant  in  contempt,  living 
within  the  rules  of  the  King's  Bench, 
ordered  to  be  committed  to  the  Fleet. 
Anonymous^  144 

2.  Where  a  defendant  had  been  in 
contempt  for  want  of  an  answer, 
through  the  mistake  of  the  Warden 
of  the  Fleet  in  refusing  to  take  the  an- 
swer, the  Court  ordered  that  the  costs 
of  the  contempt  should  be  costs  in  the 
cause ;  and,  on  failure  of  the  plaintiff 
to  take  exceptions  to  the  answer  with- 
in a  limited  time,  that  the  defendant 
should  be  discharged.  Reymer  v. 
Ounsione^  584 

CONVERSION. 
See  Personal  Estate. 
Trustee. 

COPYHOLD. 

See  Custom  of  Manor. 
Semble,    that  copyholds  are  not 


within  the  provisions  of  stat.  59  Geo. 
3,  c.  12,^noii.  352,  n. 

CORPORATION. 
See  Churchwardens. 

COSTS. 

See  Charity,  2,  3. 
Contempt,  2. 
Distringas. 
Lien,  1. 
Practice,  5,  7. 

Scandal  and  Impertinence,  1, 
2,3. 

Where,  under  the  provisions  of  a 
railway  act,  lands  are  purchased  by 
the  company,  of  corporations,  tenants 
for  life,  &c.,  the  costs  of  an  applica- 
tion to  the  Court  to  have  the  pur- 
chase money  applied  in  the  discharge 
of  incumbrances,  will  be  directed  to 
be  paid  by  the  company,  although 
the  act  only  makes  an  express  provi- 
sion for  such  costs  in  cases  where  the 
money  is  to  be  laid  out  in  the  pur- 
chase of  lands  to  be  settle(!  to  the  like 
uses.     Ex  parte  Trafford,  522 

COUNSEL. 
See  Practice,  1. 

Production  oi  Deeds  and  Pa« 

PERS,  4. 

COURT  ROLLS. 
See  Production  of  Deeds  and  Do- 
cuments. 

CREDITORS'  SUIT. 
See  Debtor  and  Creditor. 
Where  lands  had  been  purchased 
under  a  decree  in  a  creditors'  suit, 
the  Court,  on  the  application  of  a 
creditor  who  had  for  four  years  ac- 
quiesced in  the  purchase,  and  who  was 
not  supported  in  his  objections  by  the 
other  creditors,  refused  to  set  aside 
the  purchase  on  the  ground  of  mis- 
description of  the  land  in  the  particu- 
lars of  sale.     Price  v.  North,       620 


DEBTOR  AND  CREDITOR, 


DEMURRER. 
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CROSS  BILL. 
See  Practice,  22. 

CUSTOM  OF  MANOR. 
QfMPre,  whether  it  is  a  good  and 
reasonable  custom  that  upon  the  death 
of  a  tenant  in  possession  of  lands 
holden  of  a  manor  for  lives,  the  next 
life  in  reversion  for  which  the  estate 
is  holden  shall  be  entitled  to  enjoy 
the  estate;  and  if  such  custom  be 
good  and  reasonable,  whether,  where 
a  party  takes  a  grant  of  such  lands 
for  the  life  of  himself  and  his  grand 
nephews  and  dies,  the  grant  shall 
operate  as  an  advancement  for  the 
grand  nephews,  so  as  to  rebut  a  re- 
sulting trust  in  favour  of  other  parties 
claiming  under  the  purchaser.  Ed" 
wards  v.  Edwards^  128 

DEBTOR  AND  CREDITOR. 

See  Principal  and  Agent,  1, 2. 

Principal  and  Surety. 

1.  Every  joint  loan,  whether  con- 
tracted in  relation  to  mercantile  trans- 
actions or  not,  is  in  equity  to  be 
deemed  joint  and  several ;  therefore, 
were  four  persons  had  opened  a  joint 
account  with  certain  bankers,  who 
had  advanced  to  them  money  on  such 
joint  account : — Held^  that  upon  the 
decease  of  one  of  the  joint  contractors, 
the  bankers  had  a  right  in  equity  to 
immediate  relief  out  of  his  assets, 
without  claiming  any  relief  against 
the  surviving  joint  contractors,  or 
shewing  that  the  latter  were  unable 
to  pay  by  reason  of  their  insolvency. 
Thorpe  v.  Jaekson^  558 

2.  But  to  a  bill  filed  by  joint  cre- 
ditors for  the  purpose  of  obtaining 
relief  against  the  assets  of  a  deceased 
partner  or  joint  contractor,  the  sur- 
viving partners  or  joint  contractors 
must  be  made  parties,  though  no  de- 
cree is  sought  against  them ;  such 
persons  being  necessarily  interested 
in  taking  the  accounts.  Ibid, 


3,  Upon  a  bill  filed  by  a  judgment- 
creditor  one  day  before  the  stat.  3  & 
4  Will,  4,  c.  27  came  into  operation, 
to  obtain  the  benefit  of  a  judgment 
entered  up  and  docketed  twenty-eight 
years  ago,  since  which  time  it  did  not 
appear  that  the  creditor  had  taken 
any  steps  to  enforce  payment  of  his 
demand : — Heldf  that  the  plaintiff  was 
barred  of  all  equitable  relief  by  lapse 
of  time  alone,  independently  of  the 
question,  whether  satisfaction  of  the 
judgment  could  or  could  not  be  pre- 
sumed.    Grenfellv.Girdlestone^  662 

4.  Upon  a  bill  filed  by  a  creditor 
to  enforce  a  judgment  of  twenty -eight 
years'  standing,  the  plaintiff,  in  order 
to  rebut  the  presumption  that  the 
judgment  had  been  satisfied,  gave  evi- 
dence of  the  insolvency  of  his  debtor 
during  the  greater  part  of  that  pe- 
riod:— Held,  that  such  evidence 
would  not  avail  the  plaintiff  against 
the  unexplained  fact  of  his  not  having 
sooner  attempted  to  enforce  the  judg- 
ment, and  that  to  obtain  relief  in 
equity,  he  was  bound,  under  the  cir- 
cumstances, to  shew  to  demonstration 
that  the  judgment  had  not  been  sa- 
tisfied. Ibid, 

DECLARATION. 

See  Construction  of  Act. 

DECREE  IN  CHANCERY. 

^ee  Practice,  d,  17. 

DEMONSTRATIVE  LEGACY. 

/See  Legacy  and  Legatee,  1. 

DEEDS  AND  DOCUMENTS. 

See  Lien. 

Production  of  Deeds  and 
Documents. 

DEMURRER. 
See  Plea  &  Pleading,  S,  16, 21, 29. 
Demurrer,  under  circumstances,  al- 


740  EXAMIN.  OF  WITNESSES. 


GAMING  TRANSACTION.' 


lowed  to  amended  bill,  af^er  answer 
to  original  bill.     Stephens  v.  Frosty 

DEVISE. 
See  Will. 

DISABLING  STATUTES. 
See  Tithes. 

DISCOVERY. 

See  Gaming  Traksactiom,  1,  2. 
Plba  and  Pleading,  12. 

DIMISSAL  OF  BILL. 

See  Practice,  3,  4,  17,  21. 

DISTRINGAS. 

Distringas  obtained  in  this  Court, 
followed  by  proceedings  in  the  Court 
of  Chancery,  discharged  with  costs. 
Williams  v.  The  Bank  of  England, 

266 
ELECTION. 

See  Legacy  and  Legatee,  11. 

ENROLMENT  OF  DECREE. 
See  Practice,  11. 

EVIDENCE. 

SeeVhZA  AND  Pleading,  18. 
Practice,  6,  19. 
Rehearing,  1. 
Tithes,  4. 

The  circumstance  that  property 
situate  on  the  sea-shore,  between  a 
sea-side  town  and  the  sea,  has  not 
been  assessed  to  the  poor's  rates  of 
the  parish  in  which  the  town  is 
situate,  is  very  slender  evidence  of 
the  property  not  being  within  the 
parish.    Perroti  v.  Bryant^  61 

EXAMINATION  OF   WIT- 

NESSES. 

See  Practice,  18. 


EXAMINER. 

See  Scandal  and  Impertinence,  S. 

EXCEPTIONS. 
See  Practice,  Id* 

EXECUTOR. 

See  Legacy  and  Legatee. 

Plea  and  Pleading,  19, 20. 
Trustee. 

EXHIBIT. 

See  Practice,  19. 
Rehearing,  1. 

FRAUD. 
See  Account,  1,  2. 

FRAUDULENT  CONTRACT. 

See  Attorney  and  Client. 
Patent,  1. 

1.  Agreement  for  the  purchase  of  part 
of  the  profits  of  a  patent,  which  turned 
out  to  be  a  mere  bubble,  set  aside  as 
having  been  obtained  by  fraud  and 
misrepresentation,  and  so  much  of 
the  purchase  money  as  had  been  paid 
under  the  agreement  ordered  to  be  re- 
paid.   Lovell  V.  HickSf  46 

GAMING  TRANSACTION. 

1.  Upon  an  action  brought  to  re- 
cover a  sum  of  money  lent  upon  the 
security  of  an  I.  O.  U.,  and  upon  a 
bill  filed  to  discover  whether  the 
money  had  not  been  lent  for  the  pur* 
pose  of  gaming: — Held,  that  the  de» 
fendant  was  bound  to  state  by  his 
answer  whether  it  was  so  lent;  it 
being  still  a  question  open  to  argu- 
ment  in  a  court  of  law,  whether  money 
lent  at  play,  or  for  the  purposes  of 
play,  is  recoverable  in  an  actioo  at 
law.  Wilkinson  v.  L*Eaugier,       366 

2,  Queerer  whether  money  lent  for 
the  purpose  of  gaming  is  recoverable 
in  an  action  at  law,  and  whether  aa 


HUSBAND  AND  WIFE. 


LACHES. 


Ul 


J^  O.  U.  is  a  security  witbin  the  stat. 
9  Anne,  c.  14.  Ibid. 

GENERAL  ORDERS,  11. 

HEIR-AT-LAW. 

See  Will. 

HUSBAND  AND  WIFE. 

See  Lien,  2. 

Marriage  Settlement. 
Plea  and  Pleading,  28. 

E.  B.,  a  single  woman,  transferred 
certain  stock,  her  property,  into  the 
joint  names  of  herself  and  two  trus- 
tees ;  and  on  the  day  of  the  transfer, 
she  and  the  trustees,  without  reference 
to  any  marriage  on  her  part,  executed 
an  indenture,  by  which  it  was  declared 
that  the  trustees  should  bold  the  pro- 
perty in  trust,  to  pay  the  dividends  to 
E.  B.  for  her  life,  for  her  sole  and 
separate  use,  independent  of  any  hus- 
band whom  she  might  marry ;  and, 
after  her  death,  upon  such  trusts  as 
E.  B.  should  by  will,  notwithstanding 
her  coverture,  appoint;  and,  in  de- 
fault of  such  appointment,  in  trust  for 
E.  B.,  her  executors,  administrators, 
and  assigns.     E.  B.  afterwards  mar- 
ried, and  by  a  deed,   reciting    the 
settlement,  and  executed  by  her  hus- 
band and  herself,  she,  by  the  direction 
of  her  husband,  assigned  the  divi- 
dends of  the  stock  in  trust,  for  the 
punctual    payment    of   an    annuity 
granted  by  the  husband : — Held,  that, 
whether  or  not  under   the  deed  of 
settlement  the  wife  had  power,  as 
against  her  husband,  to  make  this 
assignment,    the   joining    the    hus- 
band in  the  deed  of  assignment  was  a 
confirmation  of  the  deed  of  settlement, 
and    consequently  that  the  assign- 
ment by  the  wife  was  valid.     Maber 
V.  Hobbi,  317 

2.  Qucere,  whether,  notwithstand- 
ing the  case  of  Davies  v.  Thor" 
nycroji,  6  Sim.  420,  a  trust  for  the 


separate  use  of  a  single  woman  is 
valid  against  an  af\er-taken  husband  ? 

Ibid. 

3.  A  lease  of  a  light-house  and  the 
tolls  thereof,  by  the  Corporation  of 
Trinity  House,  is  a  chattel  real,  and 
therefore  a  husband  may  assign  his 
wife's  interest  in  such  a  lease.  Ex 
parte  Ellison,  528 

4.  Where  an  act  of  parliament 
authorizes  the  purchase  of  lands  in 
which  a  feme  covert  is  interested,  and 
gives  the  Court  of  Exchequer  autho- 
rity to  distribute  the  purchase  money 
amongst  the  parties  beneficially  enti- 
tled thereto,  the  exercise  of  that  au- 
thority by  the  Court  is  in  lieu  of  the 
solemnities  ordinarily  required  for  the 
conveyance  of  the  real  property  of  a 
feme  covert,  or  on  the  payment  of  her 
money  out  of  Court.  Ibid. 

INFANT. 

1.  Upon  the  administration  of  the 
real  property  of  an  infant,  this  Court 
will  not  delegate  to  the  Master  the 
power  of  approving  leases  of  the 
estates.     Symom  v.  Symom,  1 

2 .  Where  a  party  takes  a  lease  of  an 
infant's  lands,  and  the  infant,  on  com- 
ing of  age,  mortgages  the  property  to 
the  lessee  by  deed  referring  to  the 
lease,  this  is  a  confirmation  of  the 
lease.     Story  v.  Johnson,  586 

INTEREST. 

See  Legacy  and  Legatee. 

Mortgagor  and  Mortgagee. 

INJUNCTION. 
See  Plea  and  Pleading,  8. 
Practice,  5,  13. 

INTERROGATORIES. 
See  VhiiiL  AND  Pleading,  18, 19. 
Practice. 

LACHES. 

See  Practice,  14,  18,  23.    • 
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LEGACY  AND  LEGATEE. 


LAPSE. 
See  Legacy  and  Legatee,  12. 

LEASE. 

See  Infant,  2. 

Practice,  M. 
Will,  2. 

LEGACY  AND  LEGATEE. 
See  Bank  of  England,  1,  S. 

1.  Testatrix  bequeathed  an  annuity 
of  100/.  to  her  niece  for  life,  and 
charged  the  same  upon  her  leasehold 
property  in  Wimpole  Street,  and  all 
and  every  her  residuary  personal 
estate  and  effects  whatsoever,  save 
and  except  her  leasehold  premises  at 
R. : — Held^  that  this  was  a  demonstra- 
tive legacy.     Livesay  v.  Redfern,  90 

2.  In  1780  the  interest  of  a  sum 
of  money  was  bequeathed  to  A.  for 
her  life,  and  after  her  decease  the 
principal  to  her  daughter  B.  Between 
1784  and  1795  proceedings  in  Chan- 
cery, in  which  A.  and  B.  were  parties, 
were  instituted  against  the  executor, 
and  a  decree  for  an  account  was  ob- 
tained, which  was  not  acted  upon. 
From  that  time  till  1828,  no  applica- 
tion was  made  by  B.  for  her  legacy, 
nor  did  it  appear  that  A.  had  of  late 
years  received  her  interest.  On  the 
other  hand,  it  was  stated  by  the  re- 
presentatives of  the  executor,  and 
from  circumstances  it  appeared  pro- 
bable, that  the  legacy  was  paid  by  the 
executor  many  years  ago  to  A.  and 
B.  jointly,  or  to  one  of  them  with  the 
consent  of  the  other : — Held,  never- 
theless, that  payment  of  the  legacy  in 
the  mode  suggested  could  not  be  pre- 
sumed, such  mode  of  payment  being 
contrary  to  the  presumed  duty  of  an 
executor: — Held,  also,  that  A.  not 
dying  till  1830,  B.'s  claim  was  not 
barred  by  the  Statute  of  Limitations. 
Prior  V.  Horniblow,  200 

d.  A  residue  bequeathed  by  will  is 


clearly  within  the  provisions  of  the 
Stat.  3  &  4  Will.  4,  c.  27,  s.  40.  Ibid. 

4.  Testator  devised  a  mixed  fund 
of  real  and  personal  property  to  a 
trustee,  upon  trust  to  pay  the  rents, 
issues,  and  profits  to  certain  persons, 
(amongst  whom  was  his  daughter  M.), 
for  their  respective  lives,  and  subject 
to  those  trusts  he  gave  M.  power  to 
appoint  by  will  the  whole  property. 
M.  married,  and,  by  a  will  executed 
in  pursuance  of  the  power,  devised 
the  whole  fund  to  a  trustee,  upon  trust 
to  permit  her  husband  to  receive  and 
take  the  rents,  issues,  and  profits  for 
his  life,  subject  as  thereinafter  men- 
tioned; and  in  case  she  should  leave 
any  issue  of  the  marriage,  son  or 
daughter,  living  at  her  decease,  she 
charged  the  estate  with  4,000/.  for  the 
benefit  of  that  son  or  daughter ;  and 
after  the  decease  of  her  husband  she 
devised  the  whole  fund  to  such  son 
or  daughter  absolutely ;  she  then  pro* 
ceeded  as  follows : — "  And  in  case 
there  shall  be  no  issue  of  my  mar- 
riage living  at  my  decease,  then  I  give, 
devise,  and  bequeath  to  my  said  dear 
husband  all  and  singular  my  said 
estates  and  effects,  to  hold  to  him,  his 
heirs,  executors,  8rc.,  subject  never- 
theless and  chargeable  with  the  pay- 
ment of  100/.  to  each  of  his  sisters, 
A.,  B.,  C,  and  D.  Also,  I  give  and 
bequeath  to  E.  the  sum  of  200/.,  to 
be  paid  to  her  within  twelve  calendar 
months  next  after  my  decease:*' — 
Held,  that  E.'s  legacy  was  a  charge 
upon  the  real  estate  over  which  M. 
exercised  her  power  of  appointment. 
Nyssen  v.  Gretton,  222 

5.  The  circumstance  that  a  mixed 
fund  of  real  and  personal  estate  is 
devised  to  the  executor  is  not  alone 
sufficient  to  make  pecuniary  legacies 
a  charge  upon  the  real  estate.     Ibid. 

6.  Testator  devised  to  J.  M.  for 
his  life  "  one  annuity  or  clear  yearly 
sum  of  1 00/.,"  and  charged  his  estates 
at  C.  with  the  payment  of  the  annuity. 


LEGACY  AND  LEGATEE. 


LIEN. 
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He  then  devised  the  estates  at  C.  to 
trustees,  in  trust  to  levy  and  raise  the 
annuity  and  pay  the  same  to  J.  M. ; 
and  subject  thereto,  and  all  costs, 
charges,  and  expenses  attending  the 
raising  and  paying  the  same,  in  trust 
for  A.  for  life,  with  remainder  to  B.  in 
fee : — Held^  that  J.  M.  was  entitled  to 
the  annuity  clear  of  all  deductions  for 
legacy  duty.  Gude  v.  Mumford,  448 

7.  The  question  whether  a  legatee 
is  to  take  his  legacy  free  from  legacy 
duty,  depends  upon  the  intention  of 
the  testator  as  manifested  upon  the 
face  of  the  will.  Therefore,  the  words 
"  without  deduction,"  "  clear  of  all 
deductions,''  &c.,  may  be  sufficient  to 
free  the  legacy  from  duty,  although 
there  be,  from  the  nature  of  the  pro- 
perty on  which  it  is  charged,  other 
outgoings  to  which  those  words  may 
be  applied.  Ibid, 

8.  Testatrix  gave  several  legacies, 
and  directed  her  husband,  whom  she 
appointed  her  executor,  to  pay  the 
legacies  as  soon  after  her  death  as 
might  be  convenient,  or  within  three 
years,  if  it  should  suit  his  convenience : 
Held,  that  the  legatees  were  not  en- 
titled to  interest  on  their  legacies 
before  the  expiration  of  the  three 
years.  Thomas  v.  The  Attorney-Ge^ 
neral,  525 

9.  Where  lands  are  charged  by  will 
with  the  payment  of  debts  and  legacies, 
and  the  executor  has  power  to  raise 
money  for  that  purpose  by  the  sale  or 
mortgage  of  all  or  any  of  the  testator's 
real  estates,  this  is  not  a  discretion 
which  can  be  exercised  arbitrarily  or 
capriciously  by  the  executor.      Ibid. 

10.  Testator  directed  his  trustees 
to  apply  a  legacy  to  the  support  and 
maintenance  of  the  wife  of  his  son  U., 
and  for  the  support  and  education  of 
his  children  born  in  wedlock.  There 
were  no  children  of  H.  at  the  testa- 
tor's death : — Heldt  that  the  wife  took 
the  legacy  absolutely  to  her  separate 
use.      Cape  v.  Cnpe,  543 

1 1 .  Testatrix  bequeathed  a  legacy 


to  A.,  which  she  declared  should  be 
taken  in  satisfaction  of  all  claims 
which  A.  then  had  or  might  have  upon 
the  estate  after  her  decease.  At  the 
time  of  making  the  will,  A.  had  a 
claim  upon  the  testatrix  for  a  legacy 
under  the  will  of  I.  S. : — Heldf  that 
parol  evidence  was  not  admissible  to 
shew  that  this  was  the  only  claim 
which  A.  ever  had  upon  the  testatrix, 
and  consequently  that  A.  was  not 
compellable  to  elect  between  the  be- 
nefit of  the  will  of  the  testatrix  and 
thatof  J.  S.  Dixon  y.  Samson,  566 
1  ft.  Legacy  charged  on  real  estate, 
and  payable  on  the  brother  and  sister 
of  the  legatee  attaining  the  age  of  21 , 
held  not  to  have  lapsed  by  the  death 
of  the  legatee,  before  the  time  of  pay- 
ment ;  the  payment  being  postponed 
for  the  convenience  of  the  estate,  and 
not  as  a  condition  annexed  to  the 
person  of  the  legatee.  Goulbourn  v. 
Brooks,  539 

LEGACY  DUTY. 

See  Legacy  and  Legatee. 

LETTER  OF  ATTORNEY. 

See  Churchwarden. 

LIEN. 

See  Mortgagor  and  Mortgagee, 
4,  5. 

1  •  A  clerk  in  court  has  a  lien  upon 
the  fund  in  Court,  and  also  upon  the 
decree  and  other  documents  in  the 
cause,  in  respect  of  his  fees  and  dis- 
bursements.    Potter  v.  Hyatt,     112 

2.  A  wife  in  extremis,  and  having 
just  been  delivered  of  a  child,  ap- 
pointed by  will  real  property  to  her 
husband,  in  fee.  After  her  death, 
the  husband  gave  his  bond  for  secur- 
ing 3000/.  to  the  infant ;  which  bond 
recited  that  he  had  upon  the  execu- 
tion of  the  will  given  his  wife  an  as- 
surance that  he  would  make  provision 
for  the  child  i^Held,  that  the  3000/. 
was  a  lien  on  the  estate.  Ex  parte 
Atkins,  536 
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MAINTENANCE. 

See  Will. 

MANOR. 
See  Custom  of  Manor. 
Production  of  Deeds. 

MARRIAGE  SETTLEMENT. 

See  Vendor  and  Purchaser. 

W.  J.,  by  a  settlement  made  upon 
his  first  marriage,  covenanted  that, 
upon  the  death  of  his  intended  wife, 
he  would  provide  a  portion  of  100/.  to 
be  paid  to  the  children  of  the  mar- 
riage in  equal  shares,  upon  their  se- 
verally attaining  twenty-one,  with  in- 
terest in  the  mean  time  for  their  main- 
tenance. The  marriage  took  effect, 
and  the  wife  died  in  the  lifetime  of 
W.  J.,  leaving  seven  children.  W. 
J.  married  again,  and,  by  a  deed 
made  in  contemplation  of  that  mar- 
riage, he  conveyed  land  to  trustees, 
upon  trust  afler  his  death,  or  in  his 
lifetime,  if  he  should  consent,  to  raise 
600/.  in  trust  for  the  six  younger 
children  of  his  first  marriage,  to  be 
divided  between  them  in  equal  shares, 
such  shares  to  be  vested  in  them  at 
twenty-one.  The  children  attained 
their  ages  of  twenty-one,  and  receiv- 
ed their  portions  under  the  second 
settlement: — Held^  that  those  por- 
tions were  in  satisfaction  of  the  pro- 
vision made  for  them  by  the  first  set- 
tlement.    Jones  v.  Morgan,  403 

MEMORANDA,  1,  462,  528. 

MISTAKE. 

See  Contempt,  2. — Will,  1. 
In  cases  of  mistake,  the  time  of  li- 
mitation, which  by  analogy  to  that  pre- 
scribed by  the  21  Jac.  1,  c.  16,  is  held 
to  bar  the  remedy  in  Courts  of  equi- 
ty, begins  to  run  from  the  time  of  the 
discovery  of  the  mistake.  Brooks- 
bank  V.  Smith,  5S 

MODUS. 

Where  occupiers  file  a  bill  against 


a  party  to  establi&h  a  modus,  pending 
a  suit  instituted  against  them  by  the 
same  party  for  the  tithes,  it  is  not 
necessary  for  them,  in  support  of 
their  bill,  to  have  the  defendant's  ad- 
mission of  their  occupation.  Fisher 
v.  ArUtt,  208 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Appointment. 

Plea  and  Pleading,  26. 

1.  Where  the  interest  due  upon  a 
mortgage  had  become  in  arrear,  and 
in  the  mortgagee's  account  of  arrears 
rests  were  made  from  time  to  time, 
on  which  interest  was  calculated,  and 
ultimately  a  general  account  of  all  ar- 
rears, calculated  on  the  footing  of 
those  rests,  was  signed  by  the  mort- 
gagor and  confirmed  by  a  deed,  exe- 
cuted by  him  three  years  afterwards, 
for  securing  repayment  of  the  ba- 
lance to  the  mortgagee : — Held,  that 
these  transactions  were  not  usurious, 
and  that  the  mortgagor  was  liable  for 
the  balance.  Blackburn  v.  fVamnck,  92 

2.  On  a  bill  for  redemption  of 
mortgaged  property  in  the  possession 
of  the  mortgagee,  the  latter  will  be 
made  to  account  for  all  loss  and  dam- 
age occasioned  by  his  gross  negligence 
in  respect  of  bad  cultivation  and  non- 
repair of  the  mortgaged  premises. 
Wragg  V.  Denham,  1 1 7 

d.  Where  an  attorney  had  taken  a 
mortgage  from  his  client  for  his  bill 
of  costs  in  preparing  that  and  an- 
other mortgage,  and  the  client,  before 
the  attorney's  mortgage  was  executed, 
assented  to  the  bill,  but  afterwards, 
on  coming  to  redeem,  questioned  its 
accuracy,  the  Court  directed  the  Mas- 
ter to  examine  the  bill  with  a  view  to 
ascertain  the  reasonableness  of  the 
charges,  without  entering  into  evi- 
dence as  to  whether  the  business 
charged  forbad  been  actually  done.  lb. 

4.  A.  and  B.  were  directors  in  the 
W.  M.  Waterworks  Company,  in  which 
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no  shareholder  can  act  as  a  director 
without  holding  ten  shares.  A.  and 
B.  heing  intimate  friends,  the  latter 
advanced  to  the  former  several  sums 
of  money.  The  last  of  these  ad- 
vances was  made  on  the  23rd  July, 
1 829,  on  which  day  A.  delivered  to 
B.  an  order  upon  the  secretary  of  the 
company  to  transfer  A.'s  ten  shares 
into  B.'s  name.  B.  did  not  at  that 
time  make  use  of  the  order,  and  A. 
continued  to  act  as  director  until  his 
death,  in  May,  1832.  A.'s  affairs  be- 
ing insolvent,  and  a  suit  having  been 
instituted  for  the  administration  of 
his  assets,  B.  then  served  the  order 
of  transfer  on  the  secretary,  and  pre- 
sented his  petition  in  the  suit,  claim- 
ing an  equitable  lien  on  A.'s  ten 
shares  for  the  amount  of  his  advances, 
with  interest: — Held,  that  these  cir- 
cumstances were  not  sufficient  to  shew 
an  intention  to  create  a  lien  on  the 
shares;  and,  consequently,  B.*s  claim 
was  rejected.     Cumming  v.  PrescoU, 

488 

5.  Mortgagee  of  shares  in  a  com- 
pany must  give  notice  of  his  incum- 
brance to  the  secretary,  or  his  lien 
will  be  lost,  as  against  a  subsequent 
purchaser  for  valuable  consideration 
without  notice.     '  Ibid. 

6.  Where  the  qualiHcation  of  a 
party  to  act  as  a  director  of  a  com- 
pany consists  in  his  being  the  pro- 
prietor of  a  certain  number  of  shares, 
the  qualification  will  not  be  lost  by  a 
mortgage  of  those  shares.  Ibid, 

7.  In  a  suit  instituted  by  an  equi- 
table mortgagee  for  the  enforcement 
of  his  security,  the  mortgagor  will  be 
allowed  by  the  decree  six  months  to 
redeem.     Thorpe  v,  Garlside,      730 

NOTICE. 
See  Plea  and  Pleading,  17,  26,  27. 
Vendor  and  Purchaser,  2,  3. 

OPENING  BIDDINGS. 

See  Vendor  and  Purchaser,  7. 
Biddings  ordered  to  be  opened  on 


an  advance  of  365L  on  7,300/. ;  but 
a  mortgagee  of  the  estate,  on  whose 
application  the  order  was  made,  not 
allowed  to  conduct  the  sale.  DomvUle 
V.  Berrington,  723 

OVERSEER. 

See  Churchwarden. 

OYSTERS. 
See  Tithes,  1,2. 

PARISH. 

See  Evidence. 

PARTIES. 

See  Debtor  and  Creditor,  2. 
Plea  and  Pleading. 
Tithes,  1. 

PARTITION. 

1 .  Where  one  of  several  tenants  in 
common  has  conveyed  away  his  share 
of  the  estate,  in  distinct  portions,  to 
different  individuals,  upon  a  bill  sub- 
sequently filed  for  a  partition  of  the 
whole  estate,  the  Court,  in  making 
its  decree,  will  have  regard  not  merely 
to  the  legal  rights  of  the  original 
tenants  in  common,  but  to  the  equit- 
able rights  of  all  parties  actually  in- 
terested in  the  estate ;  it  will,  there- 
fore, carry  the  object  of  the  bill  into 
effect,  by  directing  a  distinct  partition 
of  each  of  the  several  portions  of  the 
estate  in  which  the  alienees  of  the 
quondam  tenant  in  common  respec- 
tively have  an  interest.  Therefore, 
where  A.,  B.,  and  C.  were  tenants  in 
common,  in  undivided  thirds,  of  an 
estate  comprising  Blackacre  and 
Whiteacre,  and  C.  conveyed  his  in- 
terest in  Blackacre  to  D.,  and  his 
interest  in  Whiteacre  to  E. ;  upon  a 
bill  filed  by  A.  and  B.,  for  a  partition 
of  the  whole  estate,  the  Court  (re- 
versing a  former  decree,  which  had 
sanctioned  a  different  mode  of  parti* 
tion)  directed  that  Blackacre  should 
be  divided  into  three  parts,  and  each 
part  should  be  conveyed  to  A.,  B. 
c  c  c  2 
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and  D.  respectively ;  and  that  White- 
acre  should  be  divided  into  three 
parts,  and  each  part  should  be  con- 
veyed to  A.  B.,  and  E.  respectively. 
Story  V,  Johnson^  586 

2.  A  court  of  equity,  in  decreeing 
a  partition,  does  not  act  ministerially, 
and  in  obedience  to  the  call  of  those 
panics  who  have  a  right  to  the  par- 
tition^ but  founds  itself  upon  the  ge- 
neral jurisdiction  given  to  courts  of 
equity.  It  will,  therefore,  on  a  bill 
of  partition,  adjust  the  equitable 
rights  of  all  the  parties  interested  in 
the  estate ;  and  will,  for  that  purpose, 
give  special  instructions  to  the  com- 
missioners of  partition,  and  even,  in 
cases  of  necessity,  nominate  the  com- 
missioners. Ibid. 

3.  A  court  of  equity,  in  decreeing 
partition,  will  have  regard  to  the 
provisions  of  the  statute  8  &  9  WilL 
3,  c.  81,8.3.  Ibid. 

4.  Tenant  for  life,  with  remainder 
to  A.,  B.  and  C,  as  tenants  in  com- 
mon in  fee,  granted  a  lease  of  the 
estate  to  D.  for  twenty-one  years, 
which  lease  was  confirmed  by  A.  and 
C.  : — Held,  that  the  lease  was  good 
against  A.  and  C,  and  that  B.  could 
not  impeach  it  in  a  suit  for  partition  in 
which  he  was  co-plaintiff  with  A.  Ibid, 

PARTNERSHIP. 

iS'ee  Account,  1,  2. 

Debtor  and  Creditor,  1,  2. 

Patent. 

Personal  Estate,  2. 

Plea  and  Pleading,  5, 1 0, 1 2, 24. 

Vendor  and  Purchaser,  1. 

1 .  Declaration,  that  real  estate,  held 
for  partnership  purposes,  is  in  the 
nature  of  personal  estate.  Morris  v. 
Kearsietff  139 

2.  A  partner,  resident  in  England,  of 
a  house  carrying  on  business  abroad, 
is  not  bound  to  set  forth  a  schedule 
of  books,  &c.,  relating  to  and  in  the 
custody  of  the  foreign  house.  Mar^ 
tineau  v.  Cox,  638 


PATENT. 

See  Fraudulent  Contract. 
1 .  Joint  owners  of  a  patent  for  a 
particular  process  used  in  carrying  on 
a  trade,  are  answerable  in  solido  for 
the  losses  occasioned  in  relation  to 
the  patent  by  the  frauds  of  their  co- 
adventurers.     Lovell  V.  Hicks,     481 

PERSONAL   ESTATE. 

1.  The  shares  in  the  Chelsea 
Waterworks  Company  are  personal 
property,  and  will  therefore  pass  by 
a  will  not  executed  according  to  the 
provisions  of  the  Statute  of  Frauds. 
Bligh  V.  Brent,  265 

2.  Real  property,  held  for  the 
purposes  of  a  trading  company,  is,  in 
equity,  to  be  deemed  in  the  nature  of 
personal  estate,  although  the  company 
is  a  corporation,  and  the  shares  are  as- 
signable, and  oneshareholder  IS  not  an- 
swerable for  the  acts  of  another  in  re- 
lation to  the  partnership  concern.  Ibid, 

PLEA  AND   PLEADING. 

See  Churchwarden. 

Debtor  and  Creditor.  1 , 2, 3, 4. 
Gaming  Transaction,  1,  2. 
Modus. 
Partition,  4a 
Practice,  12. 

1.  The  words  "knowledge,  infor- 
mation, remembrance,  and  belief,"  if 
stated  at  the  commencement  of  an 
answer  as  applying  to  the  whole,  will 
govern  the  whole  answer.  Neate  v. 
Duke  of  Marlborough,  3 

2.  if  a  bill  state  a  fact,  not  denied 
by  the  answer,  by  which  it  appears  that 
the  defendant  has  the  means  of  mak- 
ing an  inquiry,  he  must  answer  as  to 
the  result  of  his  inquiry,  Ilnd. 

3.  A  bill  brought  for  a  discovery 
and  for  an  injunction  to  restrain  pro- 
ceedings at  law,  cannot  be  demurred 
to  on  the  mere  ground  that  the  plain- 
tiffs in  equity  are  not  all  defendants  at 
law.     Darthez  v.  Lee.  12 

4.  A  bill  for  an  account  of  the 
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rents  and  profits  received  by  the 
grantee  of  an  annuity  in  possession  of 
the  premises  demised  to  secure  the 
annuity,  must  contain  an  offer  by  the 
plaintiff,  either  to  redeem  in  the  terms 
of  the  deed,  or  to  repurchase  upon 
equitable  terms,  to  be  settled  by  the 
Court.     Knehell  v.  WhitCy  15 

5.  A  bill  for  an  account  of  partner- 
ship transactions  must  pray  for  a  dis- 
solution of  the  co-partnership.     Ibid, 

6.  Generally,  a  bill  for  an  account 
need  not  contain  an  offer  by  the  plain- 
tiff to  pay  the  balance  if  found  against 
him.  Ih'td, 

7.  Upon  a  bill  for  an  account, 
evidence  to  shew  on  which  side  the 
balance  lies  cannot  be  used  at  the 
hearing.  .  Ibid, 

8.  In  a  suit  for  tithes  instituted  by 
a  rector  against  a  party  who  was  both 
patron  of  the  rectory  and  lord  of  the 
manor  in  which  the  land  for  which  the 
tithes  claimed  were  situate,  suggesting 
that  a  customary  payment  of  40/.  per 
annum,  alleged  by  the  defendant  to 
have  been  made  from  time  immemo- 
rial in  lieu  of  all  titlies,  were  founded 
on  a  series  of  corrupt  contracts  by 
way  of  resignation  bonds  and  other- 
wise, between  successive  patrons  and 
rectors: — Held,  upon  a  supplemental 
bill  of  discovery  filed  by  the  rector, 
that  the  defendant  was  bound  to  pro- 
duce all  such  private  documents  in  his 
custody  relating  to  the  matters  in- 
quired after  by  the  bill  as  did  not 
constitute  his  title  to  the  inheritance 
of  the  manor,  or  of  the  lands  of  which 
the  tithes  were  claimed,  or  the  inhe- 
ritance of  the  tithes.  Knight  v.  Mar- 
qms  of  fVaterford,  22 

9.  The  plaintiff  is  not  bound  by 
the  defendant's  construction  of  docu- 
ments in  his  possession  (not  his  title 
deeds),  if  it  be  clear  from  the  circum- 
stances that  they  may  relate  to  the 
plaintiff's  title.  Ibid. 

10.  A  suit  having  been  instituted 
by  a  company  of  proprietors  of  iron- 
works to  set  aside  the  contract  under 


which  they  had  purchased  the  iron- 
works of  the  defendant,  and  the  de- 
cree l)aving  directed  an  inquiry  as  to 
the  net  profits  made  by  the  com- 
pany:— Held,  that  it  was  competent 
for  the  defendant,  who  had  not  been 
in  possession  for  some  years,  to  ex- 
hibit interrogatories  before  the  Mas- 
ter, for  the  purpose  of  ascertaining  in 
what  manner  the  Company  had  ma- 
naged the  concern,  without  setting 
forth  any  specific  statement  of  facts. 
Small  y.AUwood,  101 

1 1 .  Upon  a  bill  of  discovery  in  aid 
of  a  defence  to  an  action  on  a  bill  of 
exchange,  if  the  defendant  in  equity 
is  interrogated  as  to  the  consideration 
given  for  the  bill,  he  must  answer  not 
only  as  to  the  consideration  which  he 
gave  for  the  bill  himself,  but  as  to  that 
which  he  knows  another  party  to  have 
given.  LordGlengallv.Ednardx,  125 

12.  Policies  of  insurance  having 
been  effected  by  a  certain  firm  on 
goods  alleged  to  have  been  purchased 
and  shipped  by  them  in  September, 
1829,  and  an  action  having  been 
brought  on  those  policies,  the  under- 
writers filed  a  bill  of  discovery  against 
the  firm,  alleging  that  no  such  pur- 
chase had  been  made;  and  afterwards 
obtained  an  order  to  amend  their  bill, 
upon  a  suggestion,  supported  by  affi- 
davit, that  the  firm  had  not  sufficient 
capital  to  make  the  purchase : — Held^ 
that  such  permission  to  amend  did 
not  authorize  the  underwriters  to  in- 
troduce into  their  bill  inquiries  as  to 
the  general  solvency  of  the  firm,  or 
as  to  its  dealings  and  transactions 
from  the  commencement  of  the  part- 
nership in  1827.  Jansonv,Solart€f\32 

Id.  The  underwriter  has  a  right  to 
the  most  extensive  discovery  relative 
to  the  particular  transaction  which  is 
impeached,  but  the  Court  will  inter- 
pose to  prevent  him  from  making 
genrral  inquisitorial  inquiries.     Ibid. 

14.  The  bill  charged  that  the  de- 
fendants had  given  no  consideration 
for   a    certain   bill   of  exchange,   of 
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which  they  were  the  holders,  but 
that  they  were  mere  trustees  of  it 
for  the  plaintiffs ;  and  so  it  would 
appear  if  the  defendants  would  dis- 
cover and  set  forth  the  circumstances 
under  which,  and  the  consideration 
for  which,  the  bill  was  endorsed  to 
them.  The  defendants  answered  the 
particular  charges  as  to  the  circum- 
stances, consideration,  &c.,  but  omitted 
to  answer  the  general  charge  as  to 
their  being  trustees : — Held^  that  the 
answer  was  insufficient.  Cuherhouse 
V.  Alexander^  218 

15.  A  party  who  files  his  bill  to 
obtain  the  benefit  of  an  interest  ac- 
cruing by  intestacy,  must  not  only 
make  the  personal  representative  of 
the  intestate  a  party  to  the  suit,  but 
must  charge  that  in  fact  there  was  a 
surplus  of  the  intestate's  estate  afler 
payment  of  all  debts  and  incum- 
brances.    Stephens  v.  Frosty         297 

1 6.  Where,  after  demurrer  allowed 
for  want  of  parties,  the  plaintiff  is 
permitted  to  amend  by  adding  parties, 
he  is  likewise  permitted  to  amend  by 
charging  all  such  matters  as  constitute 
the  equity  of  the  case  against  the  new 
defendant.  Ibid, 

17.  In  a  bill,  to  which  a  plea  of 
purchase  for  valuable  consideration 
without  notice  might  be  pleaded,  it  is 
not  necessary  to  charge  notice  ;  and 
if  the  plaintiff  does  charge  notice,  it  is 
sufficient  for  him  to  charge  it  general- 
ly, without  averring  facts  as  evidence 
of  the  charge.  Therefore,  under  a  ge- 
neral charge  of  notice,  evidence  of 
particular  facts  and  conversations  may 
be  given.     Hughes  v.  Garner^      328 

1 8.  The  testimony  of  one  witness, 
though  uncorroborated  by  circum- 
stances, is  a  sufficient  ground  for  a 
decree,  if  the  answer  deny  the  fact 
upon  belief  only,  although  the  answer 
be  positive,  and  there  are  no  other 
means  of  contradicting  the  fact.  Ibid. 

On  appeal  firom  this  decision,  an 
issue  was  directed  as  to  the  fact. 
Garner  v.  Hughes^  731 


19.  Under  the  usual  decree  against 
an  executor  to  account,  the  Master  is 
not  at  liberty  to  investigate  a  disputed 
account  arising  out  of  partnership 
transactions  between  the  testator  and 
the  executor,  the  latter  swearing  that 
the  balance  is  in  his  favour;  but,  under 
such  circumstances,  the  plaintiff  may 
have  relief  by  supplemental  bill,  with- 
out exhibiting  an  interrogatory  in  the 
original  suit  for  the  examination  of  the 
executor.  Cropper v.Jifnapfnan,     338 

20.  Where  one  of  two  executors 
was  a  partner  with  the  testator,  the 
residuary  legatees  may  sustain  a  bill 
for  an  account  of  the  partnership 
transactions  against  the  executors, 
though  collusion  between  them  is 
neither  charged  nor  proved.         Ibid. 

21.  A  demurrer  in  bar  of  relief, 
without  mentioning  discovery,  where 
the  bill  merely  prays  discovery,  is  bad. 
Mills  V.  Campbell,  389 

22.  A  bill  for  a  commission  to  ex- 
amine witnesses  abroad,  in  aid  of  a 
defence  to  an  action  at  law,  is  not  a 
bill  for  relief.  Ibid. 

23.  Where  a  bill  for  discovery 
against  an  assured  alleged  that  he  had 
been  employed  to  procure  the  goods 
which  were  the  subject  of  the  policy  : 
— Held,  that  a  demurrer  to  the  disco- 
very would  not  hold,  although  the  bill 
stated  that  the  defendant  Jiad  been 
paid  and  satisfied  the  full  value  of  the 
goods ;  the  object  of  the  bill  being  to 
ascertain  whether  he  was  not  a  mere 
agent.     Mills  v.  Campbell,  391 

24.  A  bill  brought  by  the  Lloyd's 
underwriters  and  the  Corporation  of 
the  London  Assurance  in  respect  of 
policies  underwritten  by  each  of  those 
parties  respectively,  is  not  multifa- 
rious ;  although  the  Lloyd's  policies 
are  not  under  seal,  and  those  of  the 
London  Assurance  are  under  seal.  lb. 

25.  Since  the  Reg.  Gen.  Hil.Term, 
4  Will.  4,  a  defendant  in  an  action  of 
assumpsit  brought  on  a  policy  of  in- 
surance, must  plead  the  plaintiff's 
want  of  interest  specially.  Ibid. 
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26.  The  bill  alleged  that  the  plain- 
tiflf  A.  had  sold  Blackacre  to  B.,  upon 
an  agreement  that  B.  should  execute 
to  him  a  mortgage  both  of  Blackacre 
and  Whiteacre;  that  the  mortgage 
was  accordingly  made,  and  that  B. 
afterwards  mortgaged  Blackacre  to 
C.  The  bill  then,  after  alleging  that 
B.  had  conveyed  Whiteacre  to  a  pur- 
chaser for  valuable  consideration  with- 
out notice  of  the  mortgage,  prayed  a 
foreclosure  of  Blackacre : — Heldf  that 
the  purchaser  of  Whiteacre  was  a 
necessary  party  to  the  suit.  Payne 
V.  Comptonj  457 

27.  SembUt  that  purchase  for  a  va- 
luable consideration  without  notice  is 
available  as  a  defence  against  a  plain- 
tiff who  relies  on  a  legal  title.       Ibid, 

28.  Upon  a  bill  implicating  a  mar- 
ried woman  in  various  frauds  alleged 
to  have  been  committed  by  her  hus- 
band, in  obtaining  certain  policies  of 
insurance,  and  praying  to  have  the  po- 
licies delivered  up  to  be  cancelled : — 
Heldf  that  her  answer  and  disclaimer, 
denying  that  she  had  any  interest  in 
the  policies,  or  any  separate  property, 
was  insufficient.  Whiting  v.  Rushy  54^ 

29.  Defendants,  by  their  answer  to 
a  vicar's  bill,  denied  the  right  of  the 
vicar  to  the  tithes  claimed,  alleging 
the  right  to  be  in  the  rector.  Plain- 
tiff then  amended  his  bill,  charging 
that  the  defendants  ought  to  set  forth 
what  tithes  the  rector  was  entitled  to, 
and  how  his  right  was  made  out. 
Defendants  demurred  to  this  part  of 
the  amended  bill: — Heldy  that  the 
demurrer  was  overruled  by  the  an- 
swer.    Salkeld  V.  Phillips,  580 

POLICY  OF  INSURANCE. 
See  Plba  and  Pleading,  12,  13,  24. 

POOR  RATE. 

See  Evidence. 

PORTIONS. 

See  Marriage  Settlement. 
Will,  5,  7. 


PRACTICE. 

See  Contempt. 

Production  of  Deeds  and  Do- 
cuments. 
Rehearing. 
Scandal     and     Impertinence. 

1.  Record  amended  by  adding 
counsel's  name  to  the  answer.  White- 
head V.  Cunliffe,  3 

2.  Order  made  ex  parte  to  dis- 
charge a  defendant  in  contempt  for 
not  answering,  on  certiBcate  of  an- 
swer filed  and  tender  of  costs.  Ed- 
monson V.  Heyton,  Ibid. 

3.  Where  a  decree  had  been  ob- 
tained in  Chancery  for  the  general 
administration  of  the  testator's  assets, 
a  bill  previously  filed  in  this  Court 
by  an  annuitant  under  the  will  against 
the  executors  was  dismissed  ;  and  as 
the  annuitant's  bill  had  been  filed 
with  undue  haste,  she  was  not  allow- 
ed the  costs  of  the  application  to  stay 
proceedings,  although  she  was  al- 
lowed her  costs  up  to  the  time  of 
notice  of  the  decree.  Haywardv, 
Constable,  43 

4.  A  defendant  in  contempt  for 
want  of  an  answer,  cannot  move  to 
have  the  bill  dismissed,  even  upon 
the  terms  of  giving  the  plaintiff  all 
the  advantage  of  a  decree :  his  pro- 
per course  is,  to  move  to  set  aside 
the  attachment.  Lord  Cranstown  v. 
Goidshede,  70 

5.  Upon  a  bill  of  discovery  in  aid 
of  a  defence  at  law,  and  an  injunction 
to  restrain  the  proceedings  at  law,  the 
Court  will  not  dissolve  the  injunction 
before  the  coming  in  of  a  defendant's 
answer,  upon  presumptive  evidence 
of  his  de>ath,  if  that  evidence,  though 
strong,  be  qualified  by  circumstances 
tending  to  a  contrary  conclusion. 
Janson  v.  Solarte,  127 

G.  Answer  read  as  an  affidavit  of  a 
fact,  and  affidavit  admitted  to  contra- 
dict the  answer  upon  that  fact.    Ibid. 

7.  A  plaintiff  who  gives  a  false  de- 
scription in  the  bill  of  his  place  of 
residence,  will  be  made  to  give  se- 
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curity  for  costs,  altbough,  from  the 
nature  of  his  trade,  he  has  no  resi- 
dence.    Calvert  v.  Day,  217 

8.  Where,  as  a  security  for  money 
advanced  from  time  to  time  to  A.,  the 
creditor  of  A.  had  taken  various  bills 
of  sale  and  assignments  of  A.*s  per- 
sonal property,  but  had  left  A.  in  the 
visible  user  and  enjoyment  of  that 
property;  upon  a  bill  filed  by  a  sub- 
sequent judgment-creditor  of  A.,  im- 
peaching the  prior  securities  for 
fraud: — Held,  upon  motion  before 
hearing,  that  the  plaintiff  was  enti- 
tled to  the  production  of  the  several 
bills  of  sale  and  assignments.  Neate 
V.Latimer,  257 

9.  Auctioneer  in  the  country  ap- 
pointed to  conduct  the  sale  under  a 
decree,  to  avoid  the  expense  of  send- 
ing the  Master's  clerk.  Thompson 
V.  Hodgson,  311 

10.  Papers  and  documents  pro- 
duced by  the  defendant  for  the  plain- 
tifTs  inspection,  ordered,  upon  mo« 
tion  before  hearing,  to  be  re-deliver- 
ed to  the  defendant,  the  plaintiff  hav- 
ing had  full  opportunity  to  inspect 
them.     Jones  v.  Thomas,  312 

11.  The  Court  will  not  vacate  the 
enrolment  of  a  decree,  on  the  mere 
ground  that  it  was  obtained  with  extra- 
ordinary haste.  Hughesv.  Garner,  SS5 

1 S.  Qucere,  how  far  parties,  claim- 
ing in  different  interests,  can  join  as 
plaintiffs  in  a  bill  of  revivor  and  sup- 
plement?    Smith  v.  Smith,  353 

13.  The  plaintiff  may  shew  excep- 
tions for  cause  against  dissolving  the 
common  injunction,  although  he  may 
have  given  notice  of  shewing  cause 
on  the  merits ;  and  it  will  be  suffi- 
cient if  the  exceptions  are  filed  be- 
fore cause  is  actually  shewn.  WiU 
kinson  v.  VEaugier,  363 

14.  Upon  the  coming  in  of  the 
defendant's  answer,  in  an  insurance 
cause,  the  Court  refused  to  allow  the 
plaintiffs  to  amend  their  bill  by  add- 
ing charges  relative  to  matters  which 
might,   with  proper  diligence,    have 


been  originally  put  in  issue  by  (he 
plaintiff.     Mills  v.  Campbell,       398 

15.  If,  upon  demurrer  for  want  of 
parties,  the  plaintiff  give  notice  of 
submitting  to  the  demurrer  within 
two  days  before  the  day  on  which  the 
demurrer  is  set  down  for  argument, 
he  cannot  amend  his  bill  without  a 
special  application  for  that  purpose. 
Lewthmaite  v.  Clarkson,  370 

16.  Submitting  to  a  demurrer  for 
want  of  equity,  puts  the  bill  out  of 
court,  and  it  can  only  be  restored 
under  special  circumstances.        Ibid. 

1 7.  Where  a  decree  had  been  pro- 
nounced in  the  Court  of  Chancery 
for  the  general  administration  of  a 
testator's  assets,  the  proceedings  un- 
der a  bill  filed  in  this  Court  by  an 
annuitant  under  the  will  against  the 
executors  were  stayed  although  the 
decree  in  Chancery  was  not  drawn 
up.     Moore  v.  Prior,  375 

18.  The  laches  of  the  plaintiffs,  in 
a  bill  for  discovery  in  aid  of  a  de- 
fence at  law,  is  not  a  ground  for  de- 
priving them  of  a  commission  for  the 
examination  of  witnesses  abroad, 
though  it  is  a  ground  for  putting  them 
to  more  severe  terms.  Mills  v. 
Campbell,  402 

19.  Exhibit  not  proved  at  the 
hearing,  upon  special  application  al- 
lowed to  be  proved  viva  voce  at  the 
rehearing.     Lovell  v.  Hicks,         480 

20.  Notice  of  a  motion  to  dismiss 
the  bill  for  want  of  prosecution  most 
be  served  on  the  party's  clerk  in 
court,  and  not  on  his  solicitor ;  and 
if  the  clerk  in  court  be  dead,  a  new 
clerk  in  court  must  be  nominated  for 
the  purpose  of  accepting  such  ser- 
vice.    Miller  v.  Arrowsmith,       563 

21.  After  motion  by  the  defendant 
to  dismiss  the  bill  for  want  of  prose- 
cution, the  plaintiff  wishing  to  amend 
his  bill  must  shew  special  cause  of 
amendment  against  the  order  for  dis- 
missal, and  give  two  days'  notice  of 
the  cause  which  he  intends  to  shew, 
Harbett  v.  Buckingham,  571 
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22.  Filing  a  cross  bill  against  a 
party  who  is  in  contempt  in  the  ori- 
ginal suit,  is  a  waiver  of  such  con- 
tempt on  the  part  of  the  party  who 
files  it;  and  the  defendant  in  the 
cross  suit,  by  clearing  his  contempt 
in  that  suit,  will  clear  it  in  both. 
Best  V,  Gompertz,  582 

23.  The  conduct  of  a  creditors' 
suit  taken  out  of  the  hands  of  the 
plaintiff,  on  the  ground  of  delay  and 
mismanagement  in  regard  to  the  sales 
of  real  estates,  delay  in  the  payment 
of  money  into  Court,  and  the  appro- 
priation by  the  plaintiff's  solicitor  of 
rents  and  profits  of  the  estates  in  dis- 
charge of  his  costs.  Price  V,  North,  628 

24.  In  the  Court  of  Exchequer,  the 
Commissioners  for  the  examination 
of  witnesses  in  aid  of  the  proceedings 
before  the  Master  after  decree,  are 
not  sworn  to  secrecy.     Hall  v.  Ciee, 
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PRESUMPTION. 
See  Legacy  and  Legatee,  2,  7. 
Statute  of  Limitations. 

PRINCIPAL  AND  AGENT. 

See  Account,  1,  2. 

1.  If  a  man,  being  indebted  to  his 
own  agent,  authorize  the  agent  to  re- 
ceive money  due  to  him  from  his 
debtor,  intending  that  the  agent  should 
thereout  pay  himself  his  own  debt,  he 
thereby  gives  the  agent  an  implied 
authority  to  receive  payment,  to  the 
extent  of  his  own  debt,  in  any  manner 
he  may  think  fit;  consequently,  the 
amount  of  the  agent's  own  debt  may 
be  written  off  in  account  between 
him  and  the  debtor.  Barker  v.  Green- 
woodf  414 

2.  A  debtor,  who  pays  the  amount 
of  his  debt  to  the  agent  of  his  credi- 
tor, must  pay  it  in  cash,  unless  he  can 
shew  that  the  agent  had  authority  to 
receive  payment  in  any  other  way.  lb, 

PRINCIPAL  AND  SURETY. 
A.,  and  B.,  as  his  surety,  having 
given  a  joint  and  several  promissory 


note  to  C,  (he  latter  brought  separate 
actions  against  A.  and  B.  upon  the 
note,  and  recovered  judgment  in  both 
actions ;  C.  afterwards  issued  execu- 
tion upon  the  judgment  obtained 
against  B.,  whereby  B.  was  com- 
pelled to  pay  the  whole  debt  and 
costs.  Upon  a  bill  filed  by  the  ad- 
ministratrix of  B.,  for  the  purpose  of 
obtaining  an  assignment  of  the  judg- 
ment which  had  been  recovered  against 
A.,  the  principal  debtor: — Held,  that 
such  judgment  not  being  available  at 
law^in^the  hands  of  the  creditor,  was 
not  available  in  equity  in  the  hands 
of  the  surety,  and  consequently  that 
the  Court  could  not  compel  an  assign- 
ment, as  sought  by  the  bill.  Dow- 
biggen  v.  Bourne^  4G2 

PRISONER. 

See  Contempt. 

PRODUCTION  OF  DEEDS 
AND  PAPERS. 
See  Plea  and  Pleading. 
Practice. 

1.  Upon  a  rector's  bill  for  tithes, 
and  a  supplemental  bill  for  discovery 
of  documents  impeaching  the  defence : 
— Held^  that  the  defendant  was  not 
bound  to  produce  certain  old  briefs  in 
his  possession,  in  order  to  prove  the 
plaintiff's  aUegation  that  a  former  rec- 
tor's bill,  which  had  been  met  by  the 
same  defence,  was  dismissed  in  con- 
sequence of  collusion  between  the 
parties.  Knight  v.  Marquess  of  fTa- 
terford,  80 

2.  Held,  also,  that  the  defendant 
was  not  bound  to  produce  certain 
leases  which  had  been  granted  by  his 
predecessors  of  the  lands  for  which 
the  tithes  were  sought.  Ibid. 

8.  A  plaintiff  is  not  entitled  to  the 
production  of  documents  which  can- 
not, from  their  nature,  be  evidence  of 
his  title,  though  they  may  impeach 
that  of  the  defendant.  Ibid. 

4.  Cases  stated  for  the  opinion  of 
counsel,  whether  of  old  date,  or  made 
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PROMOTIONS. 


RULES  OF  THE  BENCH. 


with  reference  to  or  in  contemplation 
of  an  existing  suit  or  action,  are  not 
evidence  against  the  party  on  whose 
behalf  they  are  stated,  or  whose  in- 
terests they  affect ;  therefore,  if  they 
tend  to  impeach  that  party's  title,  he 
is  not  compellable  by  suit  in  equity 
to  produce  them.     S.  C,  S7 

5.  Confidential  letters  between  soli- 
citor and  client  are  similarly  protected. 

Ibid. 

6.  Upon  a  bill  by  a  rector  for  tithes 
against  a  lord  of  a  manor  who  claims 
tithes  within  the  manor,  the  defen- 
dant may  be  ordered  to  produce  old 
maps  of  the  manor,  and  also  the  court- 
rolls,  unless  they  relate  to  the  title  of 
his  own  lands  within  the  manor.      lb, 

7.  An  answer  to  a  former  bill  for 
the  same  matter,  though  not  filed,  is 
to  be  deemed  a  public  document,  un- 
less the  contrary  be  shewn ;  if,  there- 
fore, it  relate  to  the  plaintiff's  title  in 
an  existing  suit,  the  defendant,  in 
whose  custody  it  is,  will  be  ordered 
to  produce  it,  unless  he  can  swear 
that  it  was  not  intended  to  be  used 
as  an  answer.  Ibid. 

8.  Deeds  and  documents  admitted 
by  the  answer  being  very  numerous, 
the  usual  order  for  their  production 
may  be  qualified  by  a  direction  that 
they  be  inspected,  &c.  at  the  office  of 
the  defendant's  attorney.  Crease  v. 
Penpraset  627 

9.  Where  the  records  in  certain 
proceedings  in  a  Welch  court  of  judi- 
cature had,  by  an  order  improperly 
obtained  in  this  Court,  been  deposited 
with  an  officer  in  this  Court : — Held, 
nevertheless,  that  they  were  to  be 
deemed  to  be  in  the  proper  custody 
until  the  order  so  obtained  should  be 
rescinded.     Grenfell  v.  Girdlestone, 

PROMISSORY  NOTE. 
See  Plea  and  Pleadinc,  1 4. 
Principal  and  Surety. 

PROMOTIONS. 

See  Memoranda. 


PURCHASER    WITHOUT 
NOTICE. 

See  Vendor  and  Purchaser. 

RAILWAY  COMPANY. 

See  Construction  op  Act. — Costs. 

REAL  COMPOSITION. 
See  Tithes. 

RECEIVER. 
See  Will,  4. 

RECTOR. 
See  Plea  and  Pleading,  6. 

Production  of  Deeds  &  Papers. 
Tithes. 

REGUL^   GENERALES. 
See  General  Orders. 

REHEARING. 

1 .  The  general  rule  is,  that  no  other 
evidence  can  be  given  at  a  rehearing 
than  might  have  been  given  at  the  ori- 
ginal hearing.  Therefore,  where  a  do- 
cument is  not  included  in  the  order  of 
course  to  prove  exhibits  rtod  voce  at 
the  hearing,  or  when  the  plaintiff  has 
obtained  no  such  order,  he  cannot  ob- 
tain an  order  to  prove  an  exhibit  vivd 
voce  at  a  rehearing  without  a  special 
application.     Lovell  v.  Hicks,      472 

2.  Facts  which  have  occurred  since 
the  decree,  and  which,  therefore,  were 
not  comprehended  in  the  pleadings, 
may  be  proper  ground  for  a  rehearing, 
if  they  shew  error  in  the  decree. 
Story  V.  Johnson,  586 

d.  Af^er  leave  has  been  given  for  a 
rehearing  in  the  Court  of  Exchequer, 
it  is  unnecessary  for  the  petitioner  to 
state  in  his  petition  of  rehearing  in 
what  respect  he  conceives 'the  decree 
to  be  erronepus,  or  what  is  the  nature 
of  the  decree  he  seeks.  Ibid* 

RULES. 
iS'fe  General  Orders. 

RULES  OF  THE  BENCH. 
See  Contempt. 


SPECIFIC  PERFORMANCE. 


TITHES. 


755 


SALE  IN  THE  COUNTRY. 

See  Practicb,  9. 

SALE  UNDER  DECREE  OF 
THE  COURT. 

See  Vendor  and  Purchaser,  4,  5. 

SCANDAL  AND  [iMPERTI- 

NENCE. 

1 .  The  master  having  reported  cer- 
tain passages  in  the  depositions  taken 
for  the  defendants  to  be  scandalous 
and  impertinent,  but  having  made  no 
report  as  to  the  frame  of  the  interro- 
gatories : — Heldt  that  the  defendants 
were  not  liable  to  the  costs  of  the  re- 
ference, &c.     pudev,Mumford,  445 

2.  The  attorney  for  the  defendants 
having  been  examined  as  their  wit- 
ness, and  having  made  certain  scan- 
dalous and  impertinent  statements  in 
his  deposition  in  reply  to  the  last  in- 
terrogatory, was  compelled  to  pay  the 
costs  of  expunging  such  scandalous 
and  impertinent  matter.  S,  C,     446 

S.  Semble,  that  the  examiner  is  not 
liable  for  the  costs  of  expunging  scan- 
dalous and  impertinent  matter  from 
depositions  made  in  answer  to  specific 
interrogatories,  nor  from  depositions 
made  in  answer  to  the  last  interroga- 
tory, where  the  deposing  witness  is 
an  attorney  in  the  cause.  Ibid. 

SECURITY  FOR  COSTS. 
See  Practice,  7. 

SETTLEMENT. 

See  Assignment. 

Marriage  Settlement. 

SIGNATURE  OF  COUNSEL. 

See  Practice,  1. 

SOLICITOR. 

See  Attorney. 

Attorney  and  Client. 

Costs. 

Production  of  Deeds. 

Vendor  and  Purchaser,  7. 

SPECIFIC  PERFORMANCE. 

See  Arbitration. 
Practice,  26. 


STATUTE   OF   LIMITATIONS. 

See  Legacy  and  Legatee,  2,  d. 

1.  Where  accounts  are  referred  to 
an  arbitrator,  with  a  special  agree- 
ment as  to  the  mode  in  which  they 
are  to  be  taken,  and  afterwards,  upon 
the  failure  of  the  arbitration,  the  same 
accounts  are  referred  to  tlie  Master, 
he  will  be  directed  to  take  them  in 
the  ordinary  way,  and  not  according 
to  the  special  agreement.  Therefore, 
where,  under  such  circumstances,  it 
was  one  of  the  terms  of  the  agree- 
ment that  no  advantage  should  be 
taken  of  the  Statute  of  Limitations : — 
Heldf  that  the  Master  was  not  to  be 
ruled  by  that  stipulation.  Cheslyn  v. 
Dalby,  et  e  contra^  1 70 

2.  Qu€ere^  whether,  since  the  stat. 
9  Geo.  4,  c.  14,  the  recital  in  a  deed 
of  the  existence  of  a  debt,  coupled 
with  parol  evidence  only  as  to  its 
amount,  is  sufficient  to  take  it  out  of 
the  Statute  of  Limitations  ?  Ibid. 

S.  Semble^  that  since  the  stat.  9 
Geo.  4,  c.  14,  an  acknowledgment  of 
the  debt  by  the  debtor  to  a  third  per- 
son is  not  sufficient  to  take  the  case 
out  of  the  Statute  of  Limitations. 
Grenfell  v.  Girdlestone,  662 

STOCK. 
iS^«eBANK  ofEngland. — Distringas. 

SUPPLEMENTAL  BILL. 
See  Plea  and  Pleading,  19. 

TERRIER. 
See  Tithes,  4, 5. 

TITHES. 
See  Modus. 

Plea  and  Pleading,  6,  29. 
Production  ov  Deeds  and  Do- 
CUMENTSy  1,  2,  3,  4,  5,  G,  7. 
1.  Where  a  bill  was  brought  for 
the  customary  tithes  of  oysters,  al- 
leging the  customary  payment  to  be 
in  the  owners  and  occupiers  of  the 
boats  employed  in  the  fishery,  and 
usually  moored  within  the  parish : — 
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Heldf  that  it  was  not  necessary  to 
make  the  dredgers  for  the  oysters, 
who  had  no  interest  in  the  boats,  but 
who  shared  in  the  profits  of  the  oys- 
ters, parties  to  the  bill.  Perrott  v. 
Bryant^  61 

S.  Oyster  dredgers  agreeing  to 
receive  from  the  owners  of  the  boats, 
who  were  their  employers,  a  stipu- 
lated share  of  the  profits  arising  from 
the  sale  of  the  oysters,  held  not  to  be 
co-adventurers  with  the  owners.  Ibid, 

d.  Vicar's  bill  for  great  and  small 
tithes  of  an  ancient  park,  which  had 
been  disparked  and  thrown  into  cul- 
tivation, dismissed;  there  being  no 
evidence  of  perception  or  of  receipt 
of  compositions  for  tithes  by  the  vi- 
cars in  respect  of  the  lands  within 
that  district,  although  it  was  proved 
that  compositions  for  tithes  had  been 
regularly  paid  to  the  vicars  in  respect 
of  the  other  lands  in  the  township  in 
which  the  park  was  situate.  Hall  v. 
Farmer^  145 

4.  A  terrier  without  date,  and 
bearing  the  signatures  of  various  per- 
sons, having  no  addition  or  designa- 
tion affixed  to  their  names,  is  admis- 
sible in  evidence  on  behalf  of  the  vicar, 
if  produced  under  circumstances  shew- 
ing it  to  be  a  genuine  document.   lb, 

5.  The  words  "  privy  tithes"  are 
generally  synonymous  with  "small 
tithes;'*  therefore,  although  the  Ec* 
clesiastical  Survey  appeared  to  distin- 
guish between  privy  tithes  and  small 
tithes,  yet  this  was  held  to  be  ex- 
plained by  a  subsequent  terrier,  which 
mentioned  privy  tithes,  in  contradis- 
tinction to  tithes  in  general,  as  being 
payable  to  the  vicar;  and,  under 
these  circumstances,  supported  by 
evidence  of  former  vicars  having  re- 
gularly received  payments  called 
'*  privy  tithes,"  although  those  pay- 
ments had  been  in  some  instances 
made  for  houses  only,  and  in  other 
instances  omitted  altogether,  and  al- 
though some  portions  of  the  small 
tithes  were  proved  by  the  defendauts 


to  have  been  conveyed  away: — Held, 
that  the  vicar  was  entitled  to  a  decree 
for  small  tithes.   Hall\,  Godson,  15S 

6.  The  reasonableness  of  setting 
out  every  tenth  turnip,  instead  of 
every  tenth  heap  of  turnips,  for  the 
parson,  must  depend  upon  whether, 
by  that  mode  of  tithing,  the  parson 
has  an  opportunity  of  seeing  that  the 
tithe  is  fairly  set  out.  Clarke  v. 
Clarke,  245 

7.  To  a  rector's  bill  against  occu- 
piers of  lands  for  an  account  of  tithes, 
the  defendants,  by  their  answer,  set 
up  an  ancient  agreement  between  a 
former  rector  of  the  rectory  and  the 
then  owner  of  the  lands  occupied  by 
the  defendants,  and  who  was  also  the 
patron  of  the  living ;  by  which  agree- 
ment certain  lands  enjoyed  by  the 
present  rector  were  allotted  to  the 
rector  in  exchange  for  his  glebe  lands, 
which  were  then  dispersed  in  the 
common  fields,  and  a  rent-charge  of 
40/.  a  year  was  granted  to  the  rector ; 
in  consideration  of  which  exchange 
and  annuity,  the  lands  occupied  by 
the  defendants  were  discharged  from 
tithes.  The  defendants  proved  that 
the  agreement  was  not  only  approved 
by  the  then  bishop  of  the  diocese, 
but  had  been  established  by  a  decree 
of  the  Court  of  Chancery,  and  had 
been  acted  upon  for  upwards  of  a 
century;  and  that  the  arrangement 
was  not  only  beneficial  to  the  rector 
at  the  time  when  it  was  entered  into, 
but  that  it  was  made  with  reference 
to  the  probable  future  increase  in  the 
value  of  the  tithes,  and  that  it  was 
advantageous  to  the  plaintiff  at  the 
time  of  the  filing  of  the  bill : — Held, 
however,  that  the  agreement  was  ab- 
solutely void  under  the  disabling  sta- 
tutes ;  and  that,  being  void,  the  de- 
cree of  the  Court  of  Chancery  could 
not  give  it  validity ;  and  an  account 
of  the  tithes  was  decreed.  Thorpe 
v.  Mattingley,  421 

8.  Where  a  bill  for  tithes  was  filed 
against  occupiers  of  lands  within  the 
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time  prescribed  by  the  statute  2  &  3 
Will.  4,  c.  100,  and  the  bill  was  sub- 
sequently, and  after  the  period  limit- 
ed by  the  act,  amended,  by  making 
the  owner  of  the  lands  a  party: — 
Heldf  that  the  original  and  the  amend- 
ed bill  ibrmed  but  one  record,  and 
that  the  suit  was  therefore  instituted 
against  the  owner  within  the  time 
prescribed  by  the  statute.  Ibid, 

TRUSTEE. 
See  Charity,  4. — Will,  3. 

1 .  Testator  having  devised  a  real  es- 
tate to  his  three  executors  upon  trust, 
to  sell  and  apply  the  produce  of  the 
sale  as  part  of  his  personalty,  and 
having  given  to  one  of  his  executors 
an  option  to  purchase  the  estate  at  a 
certain  price,  the  two  other  executors 
conveyed  it  to  him,  and  joined  in  a 
receipt  for  the  purchase  money.  The 
purchase  money  was,  in  fact,  not 
paid,  and  afterwards  the  third  exe- 
cutor became  bankrupt : — Held,  that 
the  two  other  executors  were  answer- 
able to  the  residuary  legatee  for  the 
deficiency.  Gregory  v.  Gregory,    313 

2.  A  trustee  having  direction  to 
sell  the  trust  property  submitted  to  a 
decree  for  sale  in  a  suit  instituted  in 
relation  to  the  trust : — Held,  that  tlie 
Court  was  not  therefore  bound  to 
carry  the  sale  into  execution.  Polley 
V.  Seymour,  708 

TURNIPS. 

See  TiTH£s,  6. 

UNDERWRITER. 
Sec  Plea  and  Pleading,  12,13,  24. 

USURY. 
See  Mortgagor  and  Mortgagee,  1 . 
VENDOR  AND  PURCHASER. 

See  Creditors'  Suit. 
1 .  Upon  the  death  of  one  of  two  part- 
ners, intestate,  the  personal  represen- 
tatives of  the  deceased  partner  agreed 
to  sell  his  moiety  of  the  real  property 


of  the  partnership  to  the  surviving 
partner,  and  at  the  same  time  stipu- 
lated that  they  would  furnish  him  at 
their  own  expense  with  an  abstract 
of  their  title  to  that  moiety  : — Held, 
that  they  were  bound  to  furnish  the 
usual  abstract  of  title,  and  not  merely 
the  letters  of  administration  under 
which  they  acted  in  relation  to  the 
intestate's  personal  estate.  Morris  v. 
Kearsley,  139 

2.  An  estate  was  devised  to  trus- 
tees, upon  trust  by  sale  or  mortgage, 
to  discharge  a  specific  debt,  and  to 
apply  the  residue  for  the  bene6t  of 
the  testator's  children.  A.  purchased 
the  estate  of  the  surviving  trustee 
(who  was  A.'s  father),  but  lefl  the 
purchase  money  (except  what  was  re- 
quired to  satisfy  the  debt)  unpaid, 
giving  his  bond  as  a  collateral  secu- 
rity for  the  payment  of  it.  Between 
the  time  of  the  contract  and  the  actual 
conveyance  of  the  premises,  A.  en- 
tered into  marriage  articles,  whereby 
he  covenanted  to  settle  the  premises 
upon  his  intended  wife  and  her  issue. 
Afler  A.'s  marriage  and  the  execu- 
tion of  the  conveyance,  a  settlement 
was  made  in  pursuance  of  the  articles. 
The  settlement  recited  the  convey- 
ance, and  the  conveyance  referred  to 
the  will : — Held,  that  the  settlement 
conveyed  notice  of  the  will,  and  that 
such  notice  was  binding  on  the  wife 
and  children  of  A.,  although  the  ar- 
ticles were  silent  as  to  the  will ;  con- 
sequently, that  the  testator*s  chil- 
dren Were  entitled,  as  against  the 
children  of  A.,  to  a  lien  on  the  estate, 
for  the  amount  of  the  purchase  money 
left  unpaid.     Davies  v.  Thomat,  234 

3.  A  party  claiming  to  be  a  pur- 
chaser for  a  valuable  consideration 
without  notice,  under  a  marriage  con- 
tract, must  shew  that  he  had  no 
notice  at  the  time  of  the  settlement: 
proof  that  he  had  no  notice  at  the 
timeof  the  articles  is  not  sufficient.  lb, 

4.  Where  a  sale  had  been  directed 
under  a  decree,  but  there  was  no  re- 
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ference  to  the  Master  as  to  the  title, 
and  no  available  fund  in  Court: — 
Heldf  that  the  purchaser  was  entitled 
to  be  reimbursed  by  the  ])laintiif  the 
costs  of  investigating  the  title  and 
confirming  the  purchase.  Berry  v. 
Johnson  f  564 

6,  Purchaser,  under  circumstances, 
allowed  to  pay  his  purchase  money 
into  Court,  and  to  be  let  into  the  pos- 
session and  receipt  of  the  rents  and 
profits  without  prejudice  to  any  sub- 
sequent objection  which  he  might  be 
advised  to  make  to  the  title.  Mar- 
fell  V.  Rudge,  566 

6.  Misdescription  of  tlie  quantity 
of  land  in  regard  to  the  acres  being 
statute  acres  or  customary,  is  not 
matter  of  compensation,  but  a  ground 
for  setting  aside  the  sale.  Price  v. 
North,  620 

7.  Qucere,  whether  any  party,  ex- 
cept the  plaintiff,  in  a  creditors'  suit, 
can  apply  to  open  the  biddings,  or  to 
set  aside  a  sale  made  by  order  of  the 
Court  in  that  suit.  Ibid, 

8.  Payment  to  the  solicitor  for  all 
parties  in  the  suit,  is  equivalent  to 
payment  into  Court.  Ibid, 

VESTED  INTEREST. 
See  Assignment. 

Legacy  and  Legatee. 

VICAR. 

See  Tithes. 

VOLUNTARY  SETTLEMENT. 
See  Assignment. 

WARDEN  OF  THE  FLEET. 
See  Contempt,  2. 

WATERWORKS'  COMPANY. 
See  Construction  of  Act. 

Mortgagor  and  Mortgagee,  4. 
Personal  Estate,  1,  2. 

WILL. 

See  Charity. — Legacy  &  Legatee. 

1.  Testator   devised  an  estate  in 

Jamaica  to  trustees  upon   trust,   so 

long  as  Robert  B.,  the  second  son  of 

his  daughter  E.  B.,  should  be  under 


the  age  of  twenty-one  years,  to  pay 
and  apply  150/.  per  annum  out  of  the 
rents  and  profits  for  his  maintenance- 
and  education,  and  subject  thereto 
upon  various  other  trusts,  in  favour 
of  his  daughter  E,  B.^  and  his  said 
grandson  Robert  B, ;  and,  subject  to 
all  those  trusts,  in  trust  for  the  said 
Robert  B.  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male, 
with  remainder  in  moieties  in  favour 
of  H,  C,  and  R,  C,  the  second  and 
third  sons  of  his  daughter  /.  C,  and 
their  issue.  T  he  testator  also  devised 
his  estate  in  England  in  trust  for  his 
said  daughter  E,  B.,  for  life,  with 
remainder  to  his  said  grandson  Robert 
B,  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  re- 
mainder to  the  third,  fourth,  fifth, 
and  every  other  son  of  the  said  E.  B,, 
severally  and  successively  in  tail  male, 
with  remainder  to  the  testator's  right 
heirs.  E.  B.  had  no  second  son 
named  Robert,  The  name  of  her 
eldest  son  was  Robert,  and  that  of  her 
second  son  Henry  : — Held,  under 
these  circumstances,  that  this  was  a 
mistake  in  the  name,  and  not  in  the 
description  of  the  devisee;  and  con- 
sequently, that  Henry,  tLiid  not  Robert, 
was  entitled  to  take  under  these  de- 
vises ;  and  parol  evidence  was  admit- 
ted to  explain  the  ambiguity.  Brad- 
show  V.  Bradshatv,  7% 

2.  A  testator,  being  seised  in  fee 
of  a  farm  in  the  parish  of  A.,  and 
being  also  possessed  of  a  lease  for 
lives  of  the  rectorial  tithes  of  that 
parish,  devised  the  farm  to  his  ne- 
phews in  tail  male,  and  the  lease  to 
his  brother  J.,  his  executors,  adminis- 
trators, and  assigns,  upon  condition 
that  his  said  brother  J.,  his  executors, 
administrators,  and  assigns,  owners 
or  occupiers  of  the  said  parsonage, 
tithes,  and  premises,  should,  at  all 
times  after  his  decease,  free  and  dis- 
charge his  snid  farm  from  all  manner 
of  tithes  which  should  be  payable  out 
of  the  same  to  the  said  owner  or  oc- 
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cupier  of  the  parsonage  and  tithes 
aforesaid.  J.  survived  the  testator, 
and  devised  his  interest  in  the  lease  to 
his  four  sons,  who  took  several  re- 
newals, and  in  1 7S2  assigned  the  ex- 
isting lease,  for  a  valuable  considera- 
tion, to  A.  B.,  with  notice  of  the  trusts 
of  the  will : — Held^  that  a  party  to 
whom  the  tithes  were  bequeathed  by 
the  will  of  A.  B.,  and  who  took  a  re- 
newal of  the  lease  in  1817,  held  the 
renewed  lease  upon  the  trusts  of  the 
will;  consequently,  that  he  had  no 
title  to  t])e  tithes  of  the  farm,  and  that 
the  owner  of  the  farm  was  not  bound 
to  contribute  to  the  renewal  fines. 
}Fehb  V.  Lugar,  247 

3.  Trustee,  after  devising  certain 
real  estates  to  diflTerent  persons,  gave 
and  devised  all  his  real  estates,  Yiot 
before  disposed  of  by  his  will,  to  A. 
B.,his  heirs,  executors,  administrators, 
and  assigns,  according  to  the  tenure 
and  nature  thereof  respectively,  to 
and  for  his  and  their  own  use  and 
benefit : — Held,  that,  under  this  de- 
vise, the  trust  estate  passed.  Bain- 
bridge  V.  Lord  A  Mutton,  347 

4.  The  circumstance  that  the  party 
who  has  the  administration  of  the  tes- 
tator's real  and  personal  effects  is  an 
uncertificated  bankrupt,  and  was  not 
appointed  to  his  oflice  by  the  testator, 
is  not  a  sufficient  reason  to  induce  the 
Court  to  appoint  a  receiver  before 
answer,  where  several  of  the  parties 
interested  decline  to  join  in  the  appH- 
cation.     Smith  v.  Smith,  353 

5.  Portions  held  to  be  raisable  be- 
fore the  time  of  payment,  under  the 
particular  construction  of  the  will  by 
which  they  were  given.  Selby  v, 
Gillum,  379 

6.  Where  a  testator  made  special 
provision  for  the  maintenance  of  his 
younger  children  until  receipt  of  their 
portions,  and  stated  the  sum  appointed 
for  the  maintenance  of  the  sons  to  be 
"  in  lieu  of  interest :" — Held,  that  the 
daughters  were  not  entitled  to  interest 
on  their  portions,  although  there  was 


a  general  clause  in  the  will  that  the 
trustees  should  stand  possessed  of  the 
trust  funds,  and  the  interest,  divi- 
dends, apd  annual  produce  thereof, 
for  the  benefit  of  the  daughters,  upon 
their  attaining  twenty-one.  Ibid, 

7.  Testator  devised  one  moiety  of 
the  proceeds  of  his  real  estate  to  his 
son  for  his  life,  and  the  other  moiety 
to  his,  the  testator's,  wife,  during  her 
widowhood ;  and  directed  that  in 
case  of  the  wife's  death  or  marriage 
in  the  lifetime  of  the  son,  her  moiety 
should  go  to  the  son  in  the  same 
manner  as  the  first  mentioned  moie- 
ty. The  testator  then  directed,  that 
in  case  his  son  should  die  in  the  wi- 
dowliood  of  his  mother,  and  leave 
lawful  issue,  the  son's  moiety  (and, 
after  the  widow's  death  or  marriage, 
her  moiety)  should  become  the  pro- 
perty of  such  issue.  The  testator 
then  devised  as  follows : — **  But  in 
case  of  such,  my  son's,  demise  in  the 
widowhood  of  his  said  mother,  with- 
out leaving  lawful  issue,  then  I  wi^h 
and  direct  the  whole  of  the  proceeds 
of  my  property  to  be  paid  to  her  dur- 
ing her  widowhood,  Subject  to  an  an- 
nuity of  40/.  per  annum  to  be  paid 
to  Mr.  T.  B. ;  and  in  case  of  the 
marriage  or  death  of  my  present  wife, 
my  said  son  being  dead,  and  leaving 
no  lawful  issue,  then  I  give  the  whole 
of  the  proceeds  of  my  estate  to  J.  B." 
The  testator's  son  survived  the  wi- 
dow, and  died  without  issue  : — Held, 
that  the  contingency  on  which  J.  B. 
was  to  take  the  estate  was  destroyed, 
and  that  the  heir  at  law  of  the  testator 
was  entitled.  Dicken  v.  Clarke,   572 

8.  Devise  to  the  testator's  two 
brothers,  Arthur  (who  was  his  heir-at- 
law)  and  Peregrine,  one- third  part 
each,  share  and  share  alike,  of  testa- 
tor's lands  and  premises  at  A.,  sub- 
ject to  the  life  interest  therein  of  the 
testator's  father,  the  other  remaining 
third  part  of  the  said  lands  and  pre- 
mises to  the  testator's  sisters,  Mary 
and   Lucy,    share  and  share    alike, 
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making  a  sixth  part  to  each,  of  the 
said  lands  and  premises,  and  in  case 
of  their  demise,  he  willed,  bequeath- 
ed, and  devised  their  respective 
shares  to  be  equally  divided  among 
their  children,  or  their  lawful  heirs, 
observing  first,  that  his  (the  testa • 
tor*s)  father  was  entitled  to  raise  the 
sum  of  2,000/.,  by  mortgage  or  other- 
wise, according  to  a  bond  executed 
to  him  by  the  testator : — HeUty  first, 
that  the  words  "  in  case  of  their  de- 
mise," applied  to  the  devise  to  the 
two  sisters  only,  and  had  no  refe- 
rence to  the  previous  devise.  Se- 
condly, that  the  devise  to  the  younger 
brother  was  for  life  only ;  and,  third- 
ly, that  the  two  sisters  took  estates  for 
life  only  in  the  shares  devised  to  them, 
with  remainder  to  their  children,  as 
tenants  in  common  in  fee.  Bowen  v. 
Scowcroft,  640 

9.  Words  of  recommendation  in  a 
will  held  not  to  amount  to  a  trust. 
Ex  parte  Payne,  6SG 

10.  Testatrix  devised  the  residue 
of  her  real  and  personal  estate  to  W. 
8.,  his  heirs,  executors  and  adminis- 
trators, according  to  the  different  na- 
tures and  qualities  thereof,  upon  the 
trusts  following,  that  is  to  say,  upon 
trust  to  retain  and  keep  the  same  in 
the  state  it  should  be  in  at  the  time 
of  her  decease  as  long  as  he  should 
think  proper,  or  to  sell  and  dispose 
of  the  whole,  or  such  part  thereof  as 
and  when  he  or  they  should  from  time 
to  time  think  expedient,  either  by  pub- 
lic auction  or  private  contract,  to  any 
person  or  persons  who  should  be  will- 
ing to  become  the  purchaser  or  pur- 
chasers; and  then  upon  trust  to  invest 
the  money  to  be  produced  by  such 
sale  or  sales,  together  with  all  ready 
monies  of  the  testatrix,  in  his  or  their 
own  name  or  names,  and  in  that  of 
two  of  the  residuary  legatees  therein- 
after named,  in  the  public  funds,  or 


upon  real  or  government  securities  | 
and  then  the  testatrix  directed  that 
the  said  W.  S.,  his  heirs,  executors, 
or  administrators,  should  stand  pos- 
sessed of  and  interested  in  all  such 
the  general  residue  of  her  real  and 
personal  estate,  and  from  and  after 
such  sale,  then  of  the  stocks,  funds, 
and  securities  whereon  the  same  or 
any  part  thereof  should  have  been  in- 
vested, in  trust,  out  of  the  rents,  is- 
sues, and  profits,  interest,  dividends, 
and  proceeds  thereof,  to  pay  several 
life  annuities;  and  from  and  after  full 
payment  and  satisfaction  thereof,  the 
testatrix  directed  that  the  said  W.  S., 
his  heirs,  executors,  and  administra- 
tors, should  stand  possessed  of  all  the 
said  residue  of  her  said  real  and  per- 
sonal estate  and  effects,  and  of  the 
stocks,  funds,  and  securities  whereon 
the  same  or  any  part  thereof  should 
have  been  invested,  and  the  rents, 
issues,  and  profits,  interest,  dividends, 
and  produce  thereof,  in  trust  for  five 
of  the  said  annuitants,  (including  the 
said  W.  S.),  in  equal  shares  and  pro- 
portions, as  tenants  in  common,  and 
for  their  respective  heirs,  executors, 
administrators,  and  assigns,  accord- 
ing to  the  different  natures  and  qua- 
lities thereof: — Held,  that,  upon  the 
terms  of  this  will,  it  was  not  the  in- 
tention of  the  testatrix  that  the  pro- 
perty should  be  converted  out  and 
out,  but  that  W.  S.  had  a  discretion 
to  sell  the  whole  or  any  part  of  it 
when  and  as  he  might  think  expe- 
dient, and  that  until  he  exercised  that 
discretion  the  property  must  be  con- 
sidered to  remain  in  the  state  it  was 
at  the  time  of  the  death  of  the  testa- 
trix.    Policy  V.  Seymour,  708 

WITNESS. 

See  Plea  and  Pleading,  18,  2ft. 
Practice,  18. 
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